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RE:  Preliminary Plan No. 1-20050060;
Site Plan No. 8-20060230;
“Ashton Meeting Place”

Dear Chairman Hanson and Members of the Planning Board:

The members of the project team for “Ashton Meeting Place” look forward to making a
comprehensive presentation to you during your consideration of the applications referred to above on
April 12™. In advance of that presentation which, due to time limitations, will focus primarily on design
issues, the Applicant offers a summary response in the order established in the Staff Report, followed by
an extended elaboration on the legal and technical issue found in paragraph numbers 1, 2, and 5, in the
section entitled “Executive Summary: Outline of Denial” in the Staff Report.

1. Parking for Commercial Uses is not permitted in the R-60 Zone.

In its recommendation, the Community Based Planning Division states they are of the
opinion that “Ashton Meeting Place” complies with the land use vision of the Master

Plan. They also acknowledge there is some ambiguity in the recommendations of the
Master Plan.

The 1998 Master Plan at page 31 recommends a land use mix of stores and homes for
both the Sandy Spring and Ashton village centers. As stated in the CBP memo, nowhere
in the Master Plan is there a specific designation of “suitable for mixed-use”, suggested
by the text of the Rural Village Overlay Zone (RVOZ). Some of the confusion regarding
this designation may flow from the Planning Board’s original proposal for the RVOZ to
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permit commercial uses in R-60 zoned land. The County Council amended the RVOZ to
drop this option and the final version of the Sandy Spring/Ashton Master Plan was
accordingly amended. However, the option to provide parking in the R-60 zoned land for
commercial uses remains. The basic intent, however, to encourage mixed-use
development in the Ashton village center dates back to the 1980 Master Plan, as
described in more detail below.

2. Parking Garage in the C-1 Zone.

Parking garages have always been permitted in the C-1 zone, including properties that
have received site plan approval, as evidenced by the examples provided later in this
letter so this issue is not an impediment to approval of the “Ashton Meeting Place”
applications.

3. Conformance to Master Plan Design Guidelines.

At the April 12™ public hearing, the Applicant will provide graphic exhibits to explain
how the project does substantially conform to the design guidelines of the Sandy
Spring/Ashton Master Plan. The Sandy Spring Historic District has been utilized as a
design source and as a guide for height limit. Buildings in the Sandy Spring Historic
District were used as design cues in the development of the architecture for “Ashton
Meeting Place”.

For the subject property, Ashton Road (MD 108) is maintained as a “main street”, with
parallel parking, and balanced with SHA proposed road improvements. Since no parallel
parking is permitted along New Hampshire Avenue, a single-loaded, parallel drive with
parking is provided to ensure that the stores facing New Hampshire Avenue, will be
actively utilized. Only approximately 180 homes are within walking distance (1/4 mile)
of Ashton Meeting Place, and the adjacent land to the northeast and southeast are
classified in five-acre zoning. Thus, the number of pedestrians accessing the village
center will be low relative to the number of Ashton residents that will drive to the center.
Once parked, these patrons will also become pedestrians, and an extensive pedestrian
system within the development is provided to access the stores, residences, and green
spaces at “Ashton Meeting Place”, as well as to uses in the other three quadrants of
Ashton village center from the south.

While a small amount of convenient parking is provided in front of the New Hampshire
Avenue retail building to ensure active store fronts, additional parking is provided in the
center of the site, screened from view from New Hampshire Avenue and Ashton Road.
The green at the MD 108/MD 650 corner provides a highly visible, and inviting,
pedestrian access to the center. The green on the south end of Ashton Meeting Place,
with residences overlooking, provides an attractive, active open space setting and entry to
the village center from the south.
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4. Pedestrian and Vehicular Circulation System and Safety.

Pedestrian safety is assured foremost by the installation of pedestrian activated crossing
signals at MD 108 and MD 650 as part of the SHA intersection improvement program.
Handicap access is provided into the pedestrian system within Ashton Meeting Place
from the surrounding sidewalks along MD 108 and MD 650, including directly from the
Metro bus stop at the south end of the MD 650 frontage. Pedestrians approaching from
off-site, as well as patrons who arrive by car, may have to cross interior drives, as is the
case with virtually all commercial and residential projects. We do not feel, and the
Planning Board has not previously determined, that this situation represents an unsafe
condition.

Moving the MD 650 retail building to the street, as suggested by the Staff, would reduce
the activity of the store fronts to pedestrians only since, unlike MD 108, no parallel
parking is permitted along MD 650. In addition, the grade of the site, sloping downward
away from MD 650, results in stores which, while at street level facing MD 650, would
be one level above grade toward the interior of the site. This would make accessing the
stores difficult for the majority of patrons, including complicating the provision of
handicap parking.

S. Environmental Impact.

First, it should be noted that the Applicant has worked with the State Highway
Administration and SHA has redesigned its stormwater management facilities to be
located on the adjacent Matthews property, facilities that “Ashton Meeting Place” was
going to share with SHA in order to have a more efficient system for both parties. Asa
result of the redesign, all SHA facilities, including associated grading, have been
removed entirely from any stream valley buffer. Accordingly, the only issue presented to
the Planning Board in these applications is whether wetlands encroachment within
“Ashton Meeting Place” are environmentally acceptable in light of other public benefits

achieved by the project.

Basically, within the “Ashton Meeting Place” project, the Applicant proposes to encroach
on only 2,000 square feet of wetlands area (14% of the wetlands on site), but proposes to
create new wetlands area of 9,450 square feet (providing replacement wetlands at a rate
0f 4.75:1, well in excess of the expectations of the Environmental Guidelines).

Moreover, approximately 8,900 square feet of wetlands buffer are being replaced at a rate
0f2.75:1. The Applicant’s wetlands encroachment has been approved by the Maryland
Department of the Environment and the stormwater management program has been
approved by the Montgomery County Department of Permitting Services Stormwater
Management Section.
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L PARKING FOR COMMERCIAL USES IN THE R-60 ZONE.

A. Contrary to what is asserted in the staff report, the subject property is one of two sites

identified in the Sandy Spring/Ashton Master Plan as suitable for mixed use
development. Therefore, off-street parking in the residential zone to support commercial
uses without special exception approval is allowable on the subject site pursuant to
Section 59-C-18.185(b) of the Overlay Zone.

1. The “Sandy Spring/Ashton Master Plan of 1998”, while standing on its own,
nevertheless incorporated portions of the previous 1980 Sandy Spring-Ashton Special
Study Plan that were reconfirmed by the 1998 Plan and that are relevant to the analysis of
the issue.

2. A land use recommendation for a mixed use “type” of development for the
subject property first appears in the 1980 Sandy Spring-Ashton Special Study Plan
(“1980 Plan™). The 1980 Plan recommended the use of planned development zones
under which both commercial and residential uses could be compatibly developed to
achieve a rural village concept for both the northwest and southeast corners of the Ashton
Village Center. (1980 Plan, pgs. 39-40; Exhibit A) This recommendation was then
expressly confirmed in the 1998 Plan, stating on page 38 as follows: “[t]his Plan confirms
the 1980 Plan land use recommendations and the existing zoning pattern in the Ashton
village center...” (1998 Plan, pg. 38; Exhibit B)

3. As evidenced by the CBP memo, staff seems to be struggling with the fact that
nowhere in either the 1980 or 1998 Plans is there a more specific designation of which
properties are “suitable for mixed-use”. Staff’s search for a more specific “mixed-use”
designation (when one was not necessarily intended to be required) appears to stem from
the fact that certain language dealing with a “mixed use concept” was deleted from the
1998 Plan. Legislative history reveals that the deletion of the language of concern to
Staff had nothing to do with the underlying recommendation for a mixed use type of
development on the subject site and therefore contradicts staff’s analysis.

a. The legislative history of the Overlay Zone and the 1998 Plan reveals that
the deleted language that is noted in the staff report was in response to a different
issue that was being debated in 1997-1998 and was not intended to strip the
subject site of its established suitability for mixed use. During the Council
deliberations on the Rural Village Overlay Zone, a legal concern was raised as to
whether it was appropriate to allow mixed use projects to locate commercial
components on the residentially zoned portions of a development through
application of the Overlay Zone (i.e., without the benefit of commercial zoning).
This issue was commonly referred to at the time of debate as the “Overlay Zone
mixed-use provision”. When the County Council decided to delete this provision
from the Overlay Zone, corresponding language in the 1998 Plan intended to
describe the “Overlay Zone mixed-use” concept (e.g., flexibility in the placement
of commercial uses, etc.) was also removed.
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b. ° However, the deletion of the “Overlay Zone mixed-use provision” and
related language in the 1998 Plan did not “strip” the subject property of its
suitability for mixed use development. As indicated above, the subject site’s
suitability for mixed use development had been established in the land use
recommendations of the 1980 Plan and was reconfirmed by the 1998 Plan. The
deleted language simply limited the flexibility with which a mixed use project
could locate its commercial uses on the site; it did not change the subject site’s
established land use recommendations or “designation” for mixed use
development.

c. Moreover, the “Overlay Zone mixed-use provision” was a separate issue
from the off-street parking provision found in Section 59-C-18.185(b). Even as
the County Council decided to eliminate the former from the Overlay Zone, it
affirmed and retained the latter. A Council staff memorandum to the County
Council dated June 30, 1998 outlines PHED Committee recommendations relative
to the Overlay Zone that were ultimately adopted by the County Council. It
includes among other things: (1) deleting the mixed-use provision but

(2) allowing commercial parking on the residential portion of the subject site at
site plan review without a requirement for a special exception. (Memorandum to
County Council dated June 30, 1998; Exhibit C)

B. County Council legislative history demonstrates that two groupings of properties in the
Sandy Spring/Ashton area, including the subject site, were identified as logical and viable
locations for a mixed use type of development.

1. In a memorandum to the Planning Board dated February 27, 1998 regarding the
proposed text of the Sandy Spring/Ashton Rural Village Overlay Zone, staff notes:

“There are two areas recommended in the final draft master plan for mixed
use. These are the three properties in the Sandy Spring village center on
the north side of MD 108 east of Brooke Road, and the two properties in
the southeast quadrant of the Ashton village center. The plan recommends
flexibility of development on these sites, which could include allowing
commercial uses on the residentially-zoned portion of the site.”

(See Memorandum to Planning Board dated February 27, 1998, pg. 3; Exhibit D)
(Empbhasis added.)

C. The absence of the use of the specific term “mixed use” or the lack of a more specific
mixed use “designation” on a map, however, DOES NOT undermine what was clearly

understood and intended by the Plans’ authors.

1. The Plans speak in general terms of a mixed use/rural village concept by
describing an overall vision for “achieving a compatible mix of commercial and
residential uses in a rural village setting” as opposed to using the specific phrase “mixed
use”. In addition, the Plans provide development guidelines for what the mixed use
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village centers might look like by encouraging a “land-use mix of stores and homes” that
incorporate “traditional village design” concepts such as “active fronts on buildings”,
“height limits compatible with the Sandy Spring Historic District” and “buildings facing
the main road”, etc. (1998 Plan, pg. 31; Exhibit B.)

In summary, as indicated previously, the legislative history clearly indicates that the
Plans’ authors had two groupings of properties in mind for future mixed use
development, one of which is the subject site. The 1998 Plan expressly defers to
recommendations made in the previous 1980 Plan relative to the Ashton village center
area. (1998 Plan, pg. 38; Exhibit B) Moreover, on page 80 of the 1998 Plan, it indicates
that the creation of the Sandy Spring/Ashton Rural Village Overlay Zone was in fact
originally recommended in the 1980 Plan (i.e., the rural planned development zone for
Ashton) but had never been developed. Thus, not only does the 1998 Plan expressly
confirm the land use recommendations for the Ashton village center contained in the
previous Plan, but it finally creates the zoning mechanism necessary to achieve the type
of development that was contemplated by 1980 Plan for the subject site.

II. PARKING STRUCTURE IN C-1 ZONED LAND.

A. Parking structures are permitted in the C-1 zone.

The Applicant has provided, and the Staff Report contains a countersigned letter from the
Department of Permitting Services confirming that under its interpretation of the
Montgomery County Zoning Ordinance “...structured parking that is incorporated within
buildings on a site to serve permitted uses is allowed in the C-1 zone.”

The Planning Board may also wish to note that under Section 2-42B of the County Code,
one of the functions of Department of Permitting Services is to “...administer, interpret
and enforce the zoning law...,” a Code section which we understand gives MCDPS
primary responsibility for interpretation of the Montgomery County Zoning Ordinance in
matters that would not be in the exclusive purview of M-NCPPC.

B. Parking structures have been regularly approved, including under site plan procedures,
for new development in the C-1 zone..

To emphasize this point, two examples readily come to mind:

1. The “Cloverly Town Center” shopping center, Site Plan Review No. 8-01001,
approved by the Planning Board in June, 2001 with 63 parking spaces in garage
surmounted by a mixture of offices and retail shops. (Information provided to Staff by
letter dated March 7, 2007.)

2. “The Potomac Promenade Shopping Center” in Potomac Village approved by the
Planning Board in Site Plan Review No. 8-86040 in 1987.
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a. This case is particularly instructive to the Planning Board because the
Potomac Subregion Master Plan was amended in June, 1986 to contain language
and design guidance that allowed below grade parking beneath an existing
structure.

b. It should be further noted that the provision allowing for structured
parking in the C-1 zone at this location was further confirmed by a covenant,
required by the Master Plan, that ran to the benefit of Maryland-National Capital
Park & Planning Commission and the “Montgomery County Citizens’
Association”.

C. Any person familiar with the history of the master planning and zoning actions
associated with the development of the “Potomac Promenade Shopping Center” would
know that if the legality of siting a parking garage in the C-1 zone didn’t arise in that
case, then it isn’t an issue!

In summary, the Applicant acknowledges Dr. Hanson’s oft-expressed remark that “The
Planning Board is allowed to get smarter.” However, the Staff’s position on this subject
is contrary to prior approvals and the combined wisdom of not only past Staff and
Planning Boards but the County Council as well which approved a master plan allowing a
parking garage in the C-1 zone.

ENVIRONMENTAL.

A.

The Staff recommendation of denial due to construction activity in a wetlands area
elevates environmental considerations to a higher priority than other land use and public

benefit considerations presented by these applications.

1. Everyone involved in land use and environmental planning is familiar with the
three-part mantra associated with encroachments into environmentally sensitive areas,
those being:

(1)  Avoidance
(2)  Minimization
(3)  Mitigation

Unfortunately, the Staff recommendation places such emphasis on “avoidance” at
all costs that no “balancing” of competing public interest goals is allowed in the plan
review process.

The disagreement and difference of opinion between the Applicant and the
Environmental Planning Division Staff focuses on the threshold of what constitutes
“avoidance” and, to a lesser extent, what constitutes “minimization”. The Staff Report
highlights the relevant language from the Environmental Guidelines:

JAN\Nichols\16076 - Ashton Meeting Place\Planning Board Itr02.doc
4/6/2007 11:21:00 AM



“b.  No buildings, structures or impervious surfaces, or activities
requiring clearing or grading will be permitted in stream valley
buffers, except for infrastructure uses, bikeways, and trails found
to be necessary, unavoidable and minimized by the Park and
Planning Department environmental staff working closely with
the utility or lead agency.”

The principles of avoidance, minimization and mitigation stated above
are comparable to the statutes and regulations regarding disturbance of wetlands.
Yet, inexplicably, particularly when enforcement flows from a document which
establishes “Guidelines”, M-NCPPC’s view of what is acceptable encroachment
in a wetland area is much more rigid and stringent than that of other reviewing.
In this instance, the Applicant has received approval from the Maryland
Department of the Environment for the wetlands encroachment shown on the
pending plans, having found that the disturbance was “necessary and
unavoidable”. By comparison, the Environmental Planning Division seems to be
saying “Don’t even think about it!”

2. Can “Ashton Meeting Place” be developed without an encroachment into
wetland areas? Yes! But, as the Staff Report acknowledges, it will be a different
kind of project. It won’t have a grocery store; it won’t have some of the
community features found in the current plan, some of which are the product of
modifications suggested by persons who will use the Center; and it won’t be able
to support the tenant mix contemplated in the current proposal. In essence, it
won’t be “Ashton Meeting Place”! For some that may be acceptable, but for the
majority of neighbors and potential users, that is a loss.

3. The Applicant’s conclusion about why the modest encroachment into
wetland areas is “necessary and unavoidable” proceeds from the following logic:

a. The Ashton area needs a grocery store. (No food store is found
within this market area).

b. Grocery stores are the core anchor fixtures around which
successful small community-oriented centers are constructed.

c. A successful grocery store acts as a magnet that encourages co-
location of other successful retail stores, offices and services that
contribute to a successful and vital shopping center.

d. The size of the proposed grocery store has been reduced to as
small a square footage (33,120 SF) as possible.
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e. Due to a number of site features, and due to SHA access
requirements, the grocery store can only be located along the
Route 108 frontage and access to the store and the Center from
Route 108 can only be achieved as shown on the site plan.

Given those parameters and given the Applicant’s desire to create a retail
center with character and energy, a modest encroachment into the wetlands area
for what is largely devoted to an access roadway is “necessary and unavoidable”.

4. The Staff will acknowledge that the Applicant has taken several steps to reduce
the amount of the encroachment into the wetlands area as a result of which the extent of
disturbance within the SVB has been markedly reduced. Therefore, the Applicant would
disagree that its efforts to “minimize” impacts on the stream valley buffer have been
inadequate; it is merely a question of perspective.

B. The Applicant has proposed a plan that will not only increase the area of the wetlands but
will make them a “higher order” of wetlands..

1. In exchange for unavoidably having to remove 2,000 square feet of wetlands, the
Applicant proposes to create 9,450 square feet of new wetlands. More importantly, the
Applicant proposes to “upgrade” the quality of those wetlands to better accomplish the
purposes for which they are generally preserved.

Today the upper reaches of the wetlands near the proposed development are a
grassed area without much biological diversity. The Applicant proposes to plant within
the retained wetlands, and within the new created wetlands, native woody species of trees
and plants that are complementary with wetlands. These enhanced wetlands will result in
a more effective environmental tool than would the existing conditions or if the area was
allowed to naturally regenerate eventually to forest cover.

C. The long term viability of the enhanced wetlands area is assured by the Applicant’s
program.

The Staff Report has drawn into question whether the wetlands area, both retained and
newly created, can receive adequate water supply to survive and to be effective. To
address that concern, the Applicant has proposed a program to recharge the wetlands in
the following manner:

1. Use of porous paving in a parking lot east of the grocery store, and diversion of
run-off from the grocery store roof, through a recharge facﬂlty that will ensure adequate
water flow to the wetlands.

2. Development of a water flow budget to demonstrate that the wetlands area will
receive adequate water flow.
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As part of its approval of a stormwater management concept, the Montgomery County
Department of Permitting Services, Stormwater Management Section, has reviewed the
proposals above and has determined that water flow to the wetlands will be adequate to
ensure the viability of this environmental resource.

In summary, the Environmental Planning Division disappointingly remains unconvinced
that the Applicant’s plans should be approved in the face of approvals of other public
agencies with similar environmental concerns and in light of overwhelming empirical
evidence in support of the Applicant’s proposal. The Applicant can state, without '
equivocation, that its program will result in superior water quality and watershed
protection than if the property was developed without any wetlands encroachment!

The Applicant appreciates the Planning Board’s consideration of these lengthy comments. We
will be prepared to discuss them further with you in more detail on April 12".

Sincerely yours,

MILLER, MILLER & CANBY

—eoy Kuuwe_

Jody S. Kline

Soo Lee-Cho
JSK/dIt

Enclosures

cc: Faroll Hamer
Rose Krasnow
Cathy Conlon
Rich Weaver
Josh Sloan
Dan Janousek
Bill Barron
Piera Weiss
Candy Bunnag
Cherian Eapen
Fred Nichols
Phil Perrine
Mike Plitt
Jim Emr
Craig Hedberg
Ben Brockway
David Brown, Esquire
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Exhibit A
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Maximum density of 1 dwelling unit per 2.2 acre with density to be capped in the
master plan

Preservation of 65-85 percent of the land in rural open space

- Centrally located neighborhood open space

- A variety of lot sizes: starting as low as 4,000 square feet

- The possibility of some very large lots of 10 acres or more

- Sewer and water service

This Plan recommends that the properties in the Rural Legacy area owned by the following
parties be rezoned from RE-2 to the new Rural Neighborhood Cluster Zone: Hodges,

Alfandre, Hoffiman, Johnson, Dematatis, O’Connell, and Schaeffer. (See Appendix A.)

and social health of these ﬁﬂge centers. This Plan acknowledges and addresses these issues to the
extent possible through land use and design recommendations.

Bird Road, and Norwood Road separate the village

The rural entries along MD 108, Norwood/Dr.
the Olney Town Center and Cloverly. The

centers from other nearby areas of settlement, such as
entries create attractive entrances to the village centers and help establish the character of the area.

These roads are lined with homes of varied vintage, scattered vistas of open cropland and fields,
woodland, hedgerows and some of the area’s institutions. The importance of the rural entry
experience was recognized in the 1980 Plan and remains an important theme of this Plan.

OBJECTIVE: Ensure that the villages of Sandy Spring and Ashton maintain separate
and distinct identities.

The village centers of Sandy Spring and Ashton are located on the same roadway (MD 108) and lie less

than one-half mile from each other. The centers have maintained separate identities because commercial
uses are clustered within the villages and there is a low-density land use pattern between the villages. The
following recommendations will help reinforce the separate identity of each village center.

RECOMMENDATIONS:

Maintain low density on the north side of MD A108 between Bentley Road and Ashton
Club Way with appropriate setbacks of rural open space or a heavily wooded edge.

. Reinforce the eastern edge of the Sandy Spring village center. Allow some additional
large-lot homes on the Brown Property asa transition between the medium-density residential
and commercial uses of the villages and the adjacent rural/open space area that is 1 dwelling
unit per 5 acres density with a cluster option (RC). Rezone the 3.59-acre parcel from Rural

Cluster to RE-1.
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VILLAGE CENTERS
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stoallow:additional

. Balance the need for increased road capacity along portions of MD 108 with the need
to maintain a "'main street" character on MD 108 within the village centers. This Plan
reaffirms the 1980 Plan recommendation that the right-of-way for MD 108 remain 80 feet to
help ensure the road functions as a street serving the village centers rather than dividing them.

(See also Transportation Chapter.)
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- Create pedestrian “traffic” with uses and designs that invite frequent visits by all
members of the community.

- Encourage stores and other uses that provide services to local residents and are at a

compatible scale.
- Encourage use of the Sandy Spring Historic District as a source for design.
- Create small parking areas that are well-landscaped, preserve trees, and compatible
' with nearby uses both day and night.
- Place most off-street parking out of view of common space and active fronts, rather

than between buildings and the street.

- Provide lighting that is consistent with the area’s character in terms of style, scale and
intensity.

SANDY SPRING VILLAGE CENTER

SECOHIHUNILY, erngs: Already the Fnends Meetmg House Montgomery Mutual Insurance
Company, Sandy Sprmg National Bank and the Sandy Spring Volunteer Fire Department (VFD)
Station contribute to this goal.

While the character of the village center south of MD 108 is well-established, efforts are needed to
reinforce the village center on the north side. Many buildings are not in keeping with the historic
character of the area. Parking intrudes on the pedestrian areas and several uses serve only a very
small segment of the community and are not inviting to the rest. Development of public/private
strategies is essential to make Sandy Spring vnllage center more inviting.

OBJECTIVE: Create a Sandy Spring village center concept that will help ensure that
the village center serves its role as a focal point of community life.

RECOMMENDATIONS:

. - The village center concept (Figure 15) should consist of the three following elements.

Development of a new fire statwn asa communny focal point. The Sandy Spring Volunteer
Fire Department has purchased a 7-acre site in the vﬂlage center to build a new fire station.
The fire station has the potential to be a strong civic presence. The fire station building and’
site should be carefully planned to maximize potential as a community focal point. However,
the site should be rezoned from RC to R-200 which is a more appropriate intensity for
remforcmg the village center should the fire station not be built.

APPROVED AND ADOPTED -32- SANDY SPRING/ASHTON MASTER PLAN



ZONING PLAN FOR THE VILLAGE CENTERS
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