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ZTA 08-13 
 
The principle elements of ZTA 08-13 would allow: (1) the optional method public 
use space, and public facility and amenity requirements to be satisfied if the 
County accepts  land or building space with gross floor area equal to at least 20 
percent of the net lot area to accommodate an arts and entertainment use in a 
designated Arts and Entertainment District; (2) standard streetscape to be 
required only in connection with that phase of the project associated with the 
streetscape improvement; (3) a determination by County Police Department that 
a proposed pedestrian path is unsafe, to override a sector plan recommendation 
for a pedestrian path; (4) approval of a site plan to validate phases of a 
preliminary plan and project plan that includes an arts and entertainment use; 
and (5)  recordation of a final record plat to validate all phases of a multi-phase 
preliminary plan that includes an arts and entertainment use.. 
 
Staff Comments: A typical CBD zone optional method project would contribute a 
minimum of 20 percent of the net lot area as public use space, and certain public 
facilitates and amenities would be required to support the greater densities 
permitted under the optional method of development.  It is not unusual for the 
public use space and public facility and amenity commitments to total between 
40 and 60 percent of the projects net lot area. All interior public benefit 
commitments would be counted against the project’s overall FAR.  Applicants are 
expected to conform to applicable sector plan design guidelines, access, and 
pedestrian circulation recommendations.  Examples of optional method projects 
that have followed the existing process and incorporated arts and entertainment 
uses include the Downtown Silver Spring project (AFI and Roundhouse Theater), 
the Chevy Chase Bank Building (Roundhouse Theater), and the Whitney project 
(Nederlander Theater). 
 
Under ZTA 08-13, projects that include land or building space accepted by the 
County for an arts and entertainment use would not be held to these same 
standards.  The question is whether the benefit to the public of receiving the arts 
and entertainment use is equal to or greater than the benefit that would be 
achieved under these standards.  It is staff’s opinion, that this is an analysis that 
should be made by the Planning Board at the time of plan approval, not dictated 
by legislation.   
 
Staff provides the following analysis of specific sections of the ZTA:  
 
(a) In staff’s view, the public use space proposal would be somewhat more 

reasonable if the footnotes on page 5 of the ZTA read as follows: 
 
 
*This requirement is satisfied if the applicant conveys or dedicates land or 
building space that is accepted by the County and approved by the Planning 
Board for an arts and entertainment use.  The gross floor area of any arts and 
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entertainment use accepted by the County and approved by the Planning Board 
may be excluded from the gross floor area of the optional method project for 
purposes of calculating density. 
 
(b) Section 59-C-6.2356 (lines 18-57) is problematic in that land or building space 

dedicated for an arts and entertainment use,  accepted by the County, would 
be exempt from any public use space or amenity commitments, except 
standard streetscape. Staff would, at a minimum, include discretionary 
language in this section for the Board to make a meaningful assessment of 
the public benefit from a trade-off of the public facility and amenity 
requirement for an arts and entertainment use. 

 
(c) Section 59-D-2.42 (lines 65-74)  would put in place a process where a 

determination by the County Police Department, before the filing of the project 
plan, that a proposed pedestrian path is unsafe, to override a sector plan 
recommendation for a pedestrian path.  Staff does not support a process 
where a potential safety hazard could not be redesigned to be safe.  A sector 
plan recommended path should be reviewed by the Development Review 
Committee and Planning Board for a determination of whether the path is 
safe. 

 
(d) Sections 59-D-2.7 and 59-D-3 (lines 75-108) would tie the validity period for a 

project plan and site plan that contains land or building space for an arts or 
entertainment use to proposed Section 50-34(h) and Section 50-20(c)(3)D of 
the Subdivision Regulations.  Although, these provisions are somewhat 
ambiguous in form and substance, they seem to preserve the validity period 
for all phases of a project plan and a site plan that include an arts and 
entertainment use, on approval of a preliminary plan or recordation of the 
phase that contains the arts and entertainment use.  This does not sound like 
standard practice and potential consequences need to be carefully examined. 

 
SRA 08-03 
 
SRA 08-03 would establish a 10 year APF validity period for projects that include 
land or building space accepted by the County for arts and entertainment use.  A 
5 year extension would be granted if: (1) 20 percent of the project, other than the 
arts and entertainment use, had been built, or (2) the land is subject to a lease, 
or (3) there is a 10 percent vacancy rate in class “A” office buildings in the CBD, 
or (4) the applicant makes a contribution to the County for potential loss of 
County property tax revenues.  Other provisions of the SRA would validate all 
remaining phases of any preliminary plan of subdivision or project plan on 
approval of a site plan for the phase containing the arts and entertainment use, 
or by recordation of a final record plat for the phase containing the arts and 
entertainment use. 
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Staff Comments: Under current growth policy provisions, a determination of 
adequate public facilities for a plan approved after August 1, 2007, remains valid 
for no less than 5 years and no more than 10 years after the preliminary plan is 
approved.  A 5 year extension may be granted on a finding that the extended 
validity period would promote the public interest.  A development schedule or 
phasing plan that shows the minimum percentage of the project that the applicant 
expects to complete in the first 5 years is taken into account.  Other 
transportation improvements or mitigation conditions may be imposed to assure 
adequate levels of transportation service during the validity period.  All building 
permits must be issued for the entire project, before expiration of the adequate 
public facilities validity period.  
 
Staff provides the following analysis of specific sections of the SRA; 
 
(a) Section 50-20 (lines 4-57) is generally inconsistent with recent growth policy 

amendments that require a public interest finding and other terms of approval 
by the Board for any AGP validity beyond five years.  As expressed in the 
Growth Policy report last year, at least one objective of the reduced validity 
period is to encourage subdivisions to apply for approval closer to the time 
when they are expecting to move to construction, in order to have a more 
active pipeline. A more active pipeline has public policy benefits by providing 
the public sector with a more accurate measure of expected demand for 
public facilities.  This, in turn, allows impact taxes and other revenues to be 
better allocated toward the public facilities that will be needed.  The public 
facility impacts would be expected to substantially change in the 10 year 
validity period proposed in SRA 08-3.   

 
Staff knows of a previous occasion where an extended APF validity period 
was allowed for a specific project.  The provision approved by the Council, 
which currently exist in the subdivision regulations, authorized the Planning 
Board to extend a determination of adequate public facilities once for up to 12 
more years beyond the otherwise applicable validity period if:  

 
(1) the preliminary subdivision plan for the development required a significant  

commitment of funds by the applicant, amounting to at least 2,500,000, to 
comply with specific infrastructure conditions; 

 
(2) the applicant had met or exceeded the required infrastructure conditions 

during the original validity period; and 
  
(3) the applicant’s  satisfaction of the required infrastructure conditions 

provides a significant and necessary public benefit to the County by 
implementing infrastructure goals of an applicable master of sector plan  

 
(b) Sections 50-34 and 50-35 (lines 59-91) would validate all remaining phases of 

any preliminary plan or project plan on approval of a site plan for the phase 
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containing the arts and entertainment use, and by recordation of a final record 
plat for the property in the phase containing the arts and entertainment use. It 
also states that any amendment or modification to the phasing plan or 
preliminary plan will not affect the validations. The same comments noted 
under the ZTA discussion apply as well to the SRA, as follows. Although, 
these provisions are somewhat ambiguous in form and substance, they seem 
to preserve the validity period for all phases of project plan and a site plan 
that include an arts and entertainment use, on approval of a preliminary plan 
or recordation of that phase that contains the arts and entertainment use. This 
does not sound like standard practice and potential consequences need to be 
carefully examined. 

 
 
For the reasons cited, Staff recommends that ZTA 08-13 and SRA 08-3 not be 
approved. 

 
 
RDW/GR 
 
 

 
Attachments        Circle Number 
      
 

1. Zoning Text Amendment No. 08-15     1-9 
   
2. Subdivision Regulation Amendment 08-03   10-14 






























	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	




