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RECOMMENDATION: Approval subject to the following conditions:

1

2)

3)

4)

3)

6)

7
8)

9

10)

11)

Approval under this preliminary plan is limited to one lot for a self-storage building
containing 147,142 sq. ft of floor area, including 67,668 square feet below grade
(cellar) and 79,474 square feet above grade.

The applicant must comply with the conditions of the preliminary forest conservation
plan. The applicant must satisfy all conditions prior to recording of plat(s) or
Montgomery County Department of Permitting Services (MCDPS) issuance of
sediment and erosion control permits, as applicable.

The applicant must dedicate and the record plat must show dedication of an
approximately 5,655-square-foot, semi-circular area for the cul-de-sac of the
proposed Dino Drive, as shown on the preliminary plan.

The applicant must participate in the pro rata funding of future Dino Drive as a
participant in Dino Drive Road Club per the Trip Generation Percentage funding
terms of the June 15, 2000 Participation Agreement as applicable to the subject
property. This condition must be noted on the record plat.

The grade establishment for Dino Drive may be as proposed by the May, 2007
Amendment to Dino Drive street grades submitted in conjunction with the
Preliminary Plan, with final grade establishment for future Dino Drive, including
confirming compliance with the applicable vertical and horizontal curve limitations as
prescribed in the Road Club, to be approved by the County at the time of the site plan
approval for this project.

The applicant must construct a site access driveway from Dino Drive within nine
months of the County Executive’s order accepting public maintenance for the
segment of Dino Drive from the end of the cul-de-sac to the limit of existing
improvements. At that time, the applicant must also close the proposed temporary
driveway to MD 198 via Star Point Drive and the service road and relocate the site
access to the Dino Drive driveway.

The record plat must reflect a common ingress/egress and utility easement over the
driveway that is to provide future access for an adjacent property to Dino Drive.

The applicant must comply with the conditions of the MCDPS stormwater
management approval letter dated October 10, 2007. These conditions may be
amended by MCDPS, provided the amendments do not conflict with other conditions
of the preliminary plan approval.

The applicant must comply with the conditions of the State Highway Administration
(MDSHA) letter dated March 2, 2007. These conditions may be amended by
MDSHA, provided the amendments do not conflict with other conditions of the
preliminary plan approval.

The applicant must comply with the conditions of the Montgomery County
Department of Public Works and Transportation (MCDPWT, now renamed MCDOT)
letter dated November 21, 2007. These conditions may be amended by MCDOT,
provided the amendments do not conflict with other conditions of the preliminary
plan approval.

The applicant must satisfy provisions for access and improvements as required by
MCDOT prior to recordation of plat(s).



12)  The applicant must satisfy provisions for access and improvements as required by
MDSHA prior to issuance of access permits.

13)  No clearing, grading or recording of plats prior to certified site plan approval.

14)  Final approval of the number, size, and location of buildings, on-site parking, site
circulation, and sidewalks will be determined at site plan.

15)  The record plat must show necessary easements.

16)  The Adequate Public Facility (APF) review for the preliminary plan will remain valid
for eighty-five (85) months from the date of mailing of the Planning Board resolution.

SITE DESCRIPTION

The subject property, shown below and in Attachment A, consists of a 3.04 acre
unplatted parcel. The property is in the Burtonsville Employment Area overlay zone, with I-3 as
the base zone. The property is located on the south side of Sandy Spring Road, 400 feet west of
the intersection of Star Point Drive. The site is largely undeveloped, with the exception of a
small building which will be removed to accommodate the proposed self-storage use.

Properties north of the site, across Sandy Spring Road, contain one-family residences in
the RC zone. A horticultural nursery is in operation directly across Sandy Spring Road, also
within the RC zone, and a small office building is located to the east of the nursery in the C-1
zone. Properties to the east include several undeveloped sites and one developed site in the I-3
zone and in the Burtonsville Employment Area overlay zone and an existing self-storage use in
the I-1 zone and in the overlay zone. Properties south of the site include developed and
undeveloped sites in the I-3 zone and in the overlay zone. The site is bounded on the west by
Columbia Pike, constructed as a limited access expressway in this area. Beyond Columbia Pike
to the west is a hardware store in the I-3 zone and in the overlay zone.

The subject property is located within the Little Paint Branch Watershed. Steep slopes
(over 25% gradient) exist in a band in the central portion of the property and along the eastern
property line. An ephemeral stream channel originates near the northeastern corner of the
property, and it traverses the property in a southerly direction near the eastern property line.
Forest covers 2.4 acres of the property. There are no stream buffers, floodplains, or wetlands on
the site.



PROJECT DESCRIPTION

The application proposes to create one 3.04 acre lot for a self-storage use. The self-
storage is proposed to be housed in a 147,142 square-foot building, of which 79,474 square feet
are proposed to be above grade in the first and second floors, and 67,668 square feet are
proposed to be below grade in a cellar. In addition to the storage areas, the building is proposed
to include an office and an onsite manager’s residence. The proposal includes a 26-space
parking lot. Access is proposed via a driveway from an existing service road in the Sandy Spring
Road (MD 198) right-of-way. An additional driveway is proposed to access the site from a
future extension of Dino Drive when that extension is constructed.

(Attachment B — proposed plan)
PREVIOUS PLANNING BOARD DENIAL

This application came before the Planning Board at a public hearing on February 14,
2008. The Planning Board denied the application because it found that the proposal was not in
conformance with the Fairland Master Plan. The Planning Board found that the application did
not substantially conform to the Master Plan’s goals with respect to creating a diversified
employment center in the Burtonsville Industrial Area. The applicant filed a petition for judicial
review of the Planning Board’s denial, and the applicant prevailed. The Court remanded the



preliminary plan to the Planning Board, with instructions that it approve the application. Staff
notes that any action taken by the applicant to implement the proposed use based on a Planning
Board approval of this application is subject to the risk of additional appeals of the lower court’s
- decision.

ANALYSIS AND FINDINGS

Master Plan Compliance

In the previous review of this application, staff recommended that the Planning Board
find that the preliminary plan was not in substantial conformance with the Fairland Master Plan
with respect to creating a diversity of uses and a diversified but unified employment center in the
Burtonsville Employment Area, as stated in the attached staff report and resolution (Attachments
E and F). Staff continues to believe that the proposed preliminary plan is not in substantial
conformance with the Fairland Master Plan for the reasons previously stated, however, the
court’s order does not permit this to be the basis for a denial of the application.

Public Facilities

Roads and Transportation Facilities

The proposed lot does not generate 30 or more vehicle trips during the morning or
evening peak-hours. Therefore, the application is not subject to Local Area Transportation
Review. The application predates requirements for Policy Area Mobility Review. Therefore, the
application is also not subject to Policy Area Mobility Review.

Access is proposed via a driveway from an existing service road in the Sandy Spring
Road (MD 198) right-of-way. An additional driveway is proposed at the southeastern property
line to access the site from a future extension of Dino Drive. This additional driveway is not
proposed to be constructed with the project but rather would be constructed in the future when
the extension of Dino Drive is constructed. The staff recommendation includes a condition that
requires construction of the driveway and closure of the proposed driveway to MD 198 within
nine months of the date that the completed Dino Drive is opened to public traffic. This driveway
will also provide access to Dino Drive for anticipated future development on an adjacent
property. Proposed vehicle and pedestrian access for the subd1v151on will be safe and adequate
with the proposed public improvements.

A road club agreement exists between several area property owners for construction of
Dino Drive. One segment of the street was constructed in 2004 pursuant to approval of an earlier
development project (Burtonsville Self Storage). Approval of a preliminary plan on the subject
property would be subject to the terms of the road club agreement, including payment of a pro-
rata share of road construction costs.



Other Public Facilities and Services

Public facilities and services are available and will be safe and adequate to serve the
proposed development. The property will be served by public water and public sewer. The
application has been reviewed by the Montgomery County Fire and Rescue Service which has
determined that the property has appropriate access for fire and rescue vehicles. Other public
facilities and services, such as schools, police stations, firechouses and health services are
operating according to the Growth Policy resolution currently in effect and will be safe and
adequate to serve the property. Electrical and telecommunications services are also available to
serve the property.

Environment

There are no wetlands, streams, floodplains, or environmental buffers on or adjacent to
the subject property. There are 2.40 acres of existing forest on the property. The on-site forest is
a mixed hardwood forest dominated by Red Maple (Acer rubrum), Big Toothed Aspen (Populus
grandidentata), Chestnut Oak (Quercus prinus), and Silver Maple (Acer saccharinum). There
are five trees that are 24 inches in diameter or greater on the subject property. All five trees are
proposed to be removed due to construction of the new building and access road.

Under the proposed forest conservation plan, the entire 2.40 acres of forest are proposed
to be removed. The application is subject to a reforestation requirement of 1.42 acres. This
requirement is proposed to be met by securing forest credits within an approved forest bank.
This is acceptable because there are no priority planting areas on-site. The plan meets all
applicable requirements of the county Forest Conservation Law.

The MCDPS Stormwater Management Section approved the stormwater management
concept for the project on October 10, 2007. The stormwater management concept includes the
use of a sand filter and recharge trenches to provide on-site water quality control and
groundwater recharge. Channel protection is not required because the one-year post-
development peak discharge is less than two cubic feet per second.

Compliance with the Subdivision Regulations and Zoning Ordinance

This application has been reviewed for compliance with the Montgomery County Code,
Chapter 50, the Subdivision Regulations. Taking into consideration the court’s decision
regarding Master Plan compliance, the application meets all applicable sections of the
Subdivision Regulations. The proposed lot size, width, shape and orientation are appropriate for
the location of the subdivision.

The lot was reviewed for compliance with the dimensional requirements for the
Burtonsville Employment Area Overlay Zone as specified in the Zoning Ordinance. The lot as
proposed will meet all the dimensional requirements for area, frontage, width, and setbacks in
that zone. A summary of this review is included in attached Table 1. The application has been
reviewed by other applicable county agencies, all of whom have recommended approval of the
plan.



Citizen Correspondence and Issues

This plan submittal pre-dated any requirements for a pre-submission meeting with
neighboring residents, however, written notices of the plan submittal and the February 2008 and
current public hearing dates were given by the applicant and staff.

In response to the notice for the 2008 hearing, three letters were received. The first letter
was received from the Fairland Master Plan Citizens Advisory Committee. The letter is in
opposition to the preliminary plan, based on lack of conformance with the master plan. The
letter states that the proposed self-storage use would generate only one employee, in conflict
with the master plan goal of creating a unified employment center in Burtonsville. Further, the
letter states that since there is already an existing self-storage facility in Burtonsville, addition of
a second one is contrary to the master plan goal of achieving a diversity of uses in Burtonsville.

Two letters were received from William Kominers and Christopher Ruhlen, representing
the owners of Burtonsville Self Storage, a nearby business in the Burtonsville Employment Area
Overlay Zone. These letters discuss the Dino Drive Road Club agreement and provide suggested
language for a condition that would require the applicant to participate in the road club. The
proposed conditions include a condition that addresses this issue.

As of the date of this staff report, no citizen letters have been received in response to the
notice for the current hearing.

CONCLUSION

The proposed lot meets all requirements established in the Subdivision Regulations and
the Zoning Ordinance and, based upon the court’s decision, is in substantial conformance with
the recommendations of the Fairland Master Plan. Access and public facilities will be adequate
to serve the proposed lot, and the application has been reviewed by other applicable county
agencies, all of which have recommended approval of the plan. Therefore, approval of the
application with the conditions specified above is recommended.

Attachments

Attachment A — Vicinity Development Map

Attachment B — Proposed Development Plan

Attachment C — Citizen Correspondence

Attachment D — Agency Correspondence Referenced in Conditions

Attachment E — Staff Report for previous Planning Board hearing (February 1, 2008)
Attachment F — Planning Board Resolution from previous Planning Board hearing (August 1,
2008)



Table 1: Preliminary Plan Data Table and Checklist

Plan Name: EZ Storage — Burtonsville Industrial Park

Plan Number: 120070510

Zoning: |-3; Burtonsville Employment Area Overlay Zone

# of Lots: 1

# of Outlots: 0

Dev. Type: Commercial

PLAN DATA Zoning Ordinance Proposed for Verified Date
Development Approval by the
Standard Preliminary Plan
- - 2.91 acres 2/15/08
Minimum Lot Area 2 acre minimum minimum AJB
Lot Width Not specified 210 ft. minimum AB 2/15/08
Lot Frontage Not specified 169 ft. minimum (A 2/15/08
Setbacks
Front 100 ft. Min. Must meet minimum' VB 2/15/08
Side 0 ft. Min. Must meet minimum’ N B 2/15/08
Rear 0 ft. Min. Must meet minimum’ UB 2/15/08
. May not exceed 2/15/08
Height 100 ft. Max. maximum' N B
Max Comm’l s.f. per 79,474 sq. ft. 2/15/08
Zoning 79,474 sq. ft. above grade B
MPDUs N/A N 2/15/08
TDRs N/A Ve 2/15/08
Site Plan Req'd? Yes UR 2/15/08
FINDINGS
SUBDIVISION
Lot frontage on Public Street Yes B 2/15/08
Road dedication and frontage improvements Yes Agency letter 11/21/07
Environmental Guidelines Yes Staff memo 1/16/08
Forest Conservation Yes Staff memo 1/16/08
Master Plan Compliance Yes AR 2/15/08
ADEQUATE PUBLIC FACILITIES j
Stormwater Management Yes Agency letter 10/10/07
Agency 3/5/07
Water and Sewer (WSSC) Yes comments
10-yr Water and Sewer Plan Compliance Yes Agency 3/5/07
comments
Well and Septic N/a Agency 3/5/07
comments
. ; Staff 3/5/07
Local Area Traffic Review N/a comments
. . . Staff 1/24/07
Policy Area Mobility Review N/a comments
. Staff 1/24/07
Transportation Management Agreement N/a comments
Fire and Rescue Yes Agency letter 4/23/07

' As determined by MCDPS at the time of building permit.




Artachment A

EZSTORAGE BURTONSVILLE IND. PARK (120070510)
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ArtachmenT C
FAIRLAND MASTER PLAN CITIZENS ADVISORY COMMITTEE

February 5, 2007
TO: Development Review Division
RE: EZ Storage—Burtonsville Industrial Park, Preliminary Plan (File No. 120070510)

The Fairland Master Plan Citizens Advisory Committee wishes to comment in
vehement opposition to the EZ Storage preliminary plan proposal for Burtonsville.

The master plan committee is not merely concerned but incredulous over and appalled by
this proposal that would place a second self-storage facility in Burtonsville at this key
intersection of MDD 198 and the US 29 off-ramp—Iless than a quarter-mile (perhaps .1 of a
mile!) from an existing large self-storage facility that has been a major eyesore and
detractor from efforts to create a sense of “place” in Burtonsville.

This gateway from Prince George’s into Montgomery is already an embarrassment for
the community and the County owing to poor planning, implementation, and enforcement
in the past. To approve a second storage warehouse in this location would be not merely
redundant but would underscore the perception of incoherent development that has so
harmed the business district in the planning area, contribute to the impression of

transiency that has plagued our schools as well, and make it increasingly difficult for
Burtonsville to develop out as envisioned.

Moreover, a storage facility on this site is directly at odds with both the employment
and the “diversity of uses” goals specifically called for on page 80 of the approved
and adopted 1997 Fairland Master Plan. It is hard to imagine a less fitting or
productive use here, in a location that specifies, according to the master plan, coherent
development and a “unified employment center.” Apparently there would be a single
employee on this site under the applicant’s proposal. Although the zone may allow
another self-storage adjacent to an already existing large storage facility, the project
would not be remotely compatible, much less consistent, with the master plan goal to
“develop diversity of uses”—not to mention the master plan, County, and regional
objective to improve the jobs-housing ratio in the East County.

Many citizens have registered deep concern over the fate of Burtonsville and as they
learn of this latest proposal are further dismayed. We have told them to trust in the
master plan, but we rely on Planning Staff and the Planning Board to insure that the
intent and integrity of our plans are sustained and that they have meaning and worth. We
and the residents and businesses whom we represent and who worry that projects like this
will spell the death knell of efforts to revive our community, look forward to working
with developers (as we have in the Briggs Chaney and Calverton areas) and the Planning

Department to achieve a more appropnate and legitimate employment use for this key
site at the entrance to Burtonsville.

Sincerely,
Stuart Rochester

o

Ly
by




Chair, Fairland Master Plan CAC

¢c. Chairman Royce Hansen, Montgomery County Planning Board
Rose Krasnow, Chief, Development Review Division
Cathy Conlon, Development Review
Councilmember Marilyn Praisner




H 0O [ [ a nd . Kn l g ht Tel 301 654 7800 Hollznd & Kight LLP

Fax 301 656 3978 3 Bethesda Metro Center, Suite 800
Bethesda, MD 20814-6337
www.hklaw.com

B . - .
ber 21, 2007 EA s William Kominers
Decem ’ 28 - 301215 6610

william.kominers@hklaw.com
-~ ——— — — -—— -—Christopher-M.-Ruhlen

301 664 7615

chris.ruhlen@hklaw.com

VIA UPS

Ms. Catherine Conlon

Development Review Division

Maryland-National Capital Park & Planning Comm1ssmn
8787 Georgia Avenue

Silver Spring, MD 20910-3760

Re:  Preliminary Plan No. 1-20070510 (the "Preliminary Plan")

Dear Ms. Conlon:

This letter is written on behalf of our client, Burtonsville Self Storage, LLC, to
express concerns about certain conditions proposed for the above-referenced Preliminary
Plan application. We understand that this Preliminary Plan has been submitted by the
Siena Corporation (the "Owner") for the subdivision of certain property located at 4001
Sandy Spring Road in Burtonsville, also known as Part of Parcel H (the "Property").

As you are aware, the Property is subject to the terms of that certain New Dino
Drive Road Participation Agreement dated June 15, 2000, and recorded in the Land
Records of Montgomery County at Liber 18183, Folio 468 (the "Agreement"). Pursuant
to the Agreement, the Planning Board has agreed to require any owner of properties
identified in the Agreement, which includes the Property, in obtaining a development
approval and/or construction permit from M-NCPPC, to contribute the respective share of
funds due for the past and future construction of Dino Drive. Attached as Exhibit "A" is a
copy of excerpts of the Agreement, including the provisions whereby the M-NCPPC
agrees to impose the condition for participation in the New Dino Drive Road Club as

established by the Agreement.

The participants in the New Dino Drive Road Club agreed to both: (1) pay their
respective pro rata shares of the cost of construction for portions of Dino Drive related to
or fronting their property, and (2) reimburse the original Road Club members for the pro
rata share (including interest costs) of portions of the road already constructed by the
other participants. As defined in the Agreement, this respective share includes the
reimbursement of Burtonsville Self-Storage, LLC for all pro rata monies attributable to
the Property that were advanced by Burtonsville Self-Storage for the prior construction of
Phase I of Dino Drive. This pro rata share, under the Agreement, includes accrued

interest on the applicable amount.




Ms. Catherine Conlon
December 21, 2007

Page 2

Burtonsville Self-Storage respectfully requests that any M-NCPPC Staff Report -
prepared in connection with the Development Review Division's review of the subject
Preliminary Plan application recommend to the Planning Board, and the Planning Board
eventually-adopt,the following as a-condition-of approval:

That the Owner be required to join the New Dino Drive Road Participation
Agreement and comply with all terms thereof, including paying the pro rata
share of monies attributable to the Property for the construction of Dino
Drive, including but not limited to those monies due as reimbursement to
Burtonsville Self-Storage, LLC, for the construction of Phase I of Dino
Drive, and including all accrued interest thereon which is a part of said pro
rata share pursuant to and as defined in the Agreement.

The construction of Phase I of Dino Drive was undertaken in good faith by
Burtonsville Self-Storage and others pursuant to the Agreement. Other owners along the
future sections of Dino Drive, including the predecessor of the Owner, were always
intended to become subject to the Agreement at the time they might proceed to
development. For this Property, this is that time. Fundamental fairness demands that the
M-NCPPC fulfill its commitment under the Agreement and thereby require the Property
to fulfill its obligations. We hope that this information is useful to you in your continued

evaluation of the Preliminary Plan.

Should you have any questions or require additional information, please do not
hesitate to contact us.

Very truly yours,
HOLLAND & KNIGHT LLP
WW' / ‘(W

William Kominers

it . ke

Christopher M. Ruhlen

cc:  Mr. Alan Jacobs
Mr. Greg Leck
Mr. Shahriar Etemadi

#5015870_v1




EXHIBIT A




18183 468

NEW DINO DRIVE ROAD PARTICIPATION AGREEMENT

This NEW DINO DRIVE ROAD PARTICIPATION AGREEMENT
(“Agreement”) is made as of this ST day of JURE, 1000 9=, by and among

DFM,L.L.C .;aMary—land—]-im-i-ted’-l-iabi—l»i—ty%empany;-its_heirs,ﬂsuccessorsandzssigns
(“DFM”), ELDER HOME, INC., a Maryland corporation, its heirs, successors and -
assigns (“ELDER”), and BURTONSVILLE SELF-STORAGE, L.L.C., aMaryland '
limited liability corporation, its heirs, successors and assigns (“BURTONSVILLE”). ;f‘

!

RECITALS

. Capitalized terms, not already defined in this Agreement or not defined in the
Recitals, are defined in the Definition section of this Agreement. -

R-2. Montgomery County, Maryland, a body politic, has indicated its refusal to
construct a certain roadway defined below as “New Dino Drive.” v

R-3. The Montgomery County Planning Board of the Maryland-National Capital Park
and Planning Commission (the “M-NCPPC”) wishes to confirm that it has agreed to
require each owner of the property listed on the attached Exhibit 11, which is
incorporated by reference, to contribute its respective share for the Construction of
New Dino Drive, as a condition of any development approval granted by M-NCPPC
and/or construction permit approved by M-NCPPC, which undertaking was initially
established by a certain Agreement to Contribute to Dino Drive Escrow Fund, dated
September 15, 1998, by and between DFM, LLC, the Montgomery County Planning
Board of the Maryland-National Capital Park and Planning Commission and the

Montgomery County Department of Public Works and Transportation, concerning the
land and premises described therein and in this Agreement as Parcel L and

Parcels J&K.

Such undertaking by M-NCPPC was also established by a certain Agreement to
Contribute to Dino Drive Escrow Fund, dated March 18, 1999, by and between
BURTONSVILLE SELF-STORAGE, L.L.C., the Montgomery County Planning
Board of the Maryland-National Capital Park and Planning Commission and the
Montgomery County Department of Public Works and Transportation, concerning the

land and premises described therein as parcels P946 and P997, and in this Agreement

as Parcels 946 & 997.

R-4. The Parties wish to provide the terms and conditions under which each will
participate in the Project Cost Estim i%déﬁ%he Phase Project Cost Overrun of one

or more Phases of New Dino Driv;ii:,_2 o
R-5. DFM is the owner of the land :% mi&s€ described in the attached Exhibit 1,

which is incorporated by referenc

8S2:1 d 9ZHnr 00

R-1

“Parceld ).

s
g

#89369v31 150 v
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18183 494
NEW DINO DRIVE ROAD PARTICIPATION AGREEMENT

reasonably to facilitate amendments to the Agreement and other actions
needed to effectuate the provisions of this Paragraph. To the extent that the
purchaser is substituted for a Party, the Party shall be automatically released
from such portion of its obligations under this Agreement.

m)  Personal Liability. Notwithstanding anything herein to the contrary, in no
event shall any officers, partners, shareholders or directors of any Party
have any personal liability under, or in connection with, this Agreement.

n) Limitation of Liability. The obligations of any Party subject to this
Agreement shall apply only with respect to the period during which such
Party is the fee simple owner of a Parcel. When any Party ceases to own a
fee simple interest in a Parcel, the obligations and liabilities thereafter
accruing (but not accrued and unperformed obligations and liabilities) shall
be the obligations of such Party’s successors and assigns.

0) [Intentionally omitted.]

p) Imposition of This Agreement on Subsequent Parties by M-NCPPC and
Assistance by the Parties. The M-NCPPC hereby confirms its commitment -
. torequire each owner of the property listed on the attached Exhibit 11, tc- ‘
* contribute, as requ1red by law, its respective share for the Constructlon of
New Dino Drive, as a condition of any development approval granted by
M-NCPPC and/or construction permlt approved by M-NCPPC

q)  Equity. In addition to the obhgatlons of the M-NCPPC to requu'e each
owner of the property listed on the attached Exhibit 11, to contribute its
respective share for the Construction of New Dino Drive, as a condition of
any development approval granted by the M-NCPPC and/or construction
permit approved by M-NCPPC, the Parties shall urge M-NCPPC to use
reasonable efforts to review subdivision proposals and make
recommendations to assure that applicable additional applicants for
subdivision benefiting from, making use of capacity from, or making use of
New Dino Drive, will become bound by the terms and conditions of this

Agreement.

r) Authority. Each of the undersigned hereby represents and warrants that
they or it possess actual authority to execute this Agreement, and this
Agreement constitutes a valid and legally binding obligation of the party on
whose behalf they have executed this Agreement.

s) Notices. Any payment, notice, demand, consent, approval, request, or other
communication or document to be provided under this Agreement: (A) shall
be in writing; (B) shall be deemed to have been provided on the earlier of:
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NEW DINO DRIVE ROAD PARTICIPATION AGREEMENT

The undersigned executes this Agreement for the sole purpose of agreeing to the
provisions of Section 9 p) and q) of this Agreement.

THE MONTGOMERY COUNTY PLANNING BOARD
OF THE MARYLAND-NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

Name %A R &(\/0 by

Tlﬂe AC"LIAo‘ CA‘CF DCVC/”IPI-J KCVI?W DV'T’M

Date: /4./4 l/<+— g /779
7
>pROVED AS TO LEGAL SUFFICIENCY
el )
M-NCPPC LLEGAL DEPARTMENT
#89369v28 -
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June 17, 1999




10 CIRGHET G604

List of all Parcels subject to or to be made subject to this Agreement

18183 518

EXHIBIT 11

with Tax Ide.ntiﬁcation Numbers

Property

Current Owner

Tax Identification Numbers:

Parcel L (formerly Parcel DFM, L.L.C. Parcel “G™:05-02927523
“G,’)
Parcel J (formerly Parcel DFM, L.L.C. Parcel “D”:05-02791113

CGD”)
and
Parcel K (formerly Parcel

6‘E7’)

Parcel “E*:05-02791124

Parcel 191 -

Elder Home, Inc.

Parcel 191:05-00249865

Parcels 946 & 997

Burtonsville Self
Storage, L.L.C.

Parcel 946:05-01508170
Parcel 997:05-00275933

Parcel F, and Parcel “H”
(AKA N901 and N902

J. Yang

‘Parcel “H”:05-02957017 . :

Parcel “F:05-02791135 : .

Parcel 900, Parcel 884,
Parcel 845, and Parcel 844

S. C. Beaver
(includes Pattison
land)

Parcel 900:05-00276072
Parcel 884:05-00261060
Parcel 845:05-00282222
Parcel 844:05-002457067

Parcel 942

K. Wilson

Parcel 942:05-01508192

#89369v3
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| H O l l an d e Kn I g ht Tel 301654 7800 Holland & Knight LLP

Fax 301 65& 3978 3 Bethesda Metro Center. Suite 800
Bethesda, MD 20814-6337
www.hklaw.com

William Kominers
301215 6610
e TN R — william.kominers@hklaw-com-

Christopher M. Ruhlen
301664 7615
chris.ruhlen@hklaw.com

January 3, 2008
VIA UPS

Ms. Catherine Conlon

Development Review Division _
Maryland-National Capital Park & Planning Commission
8787 Georgia Avenue

Silver Spring, MD 20910-3760

Re:  Preliminary Plan No. 1-20070510 (the "Preliminary Plan")

Dear Ms. Conlon:

This letter is written to provide additional information that is relevant to the above-
referenced Preliminary Plan application that was submitted by the Siena Corporation (the
"Owner") for the subdivision of certain property located at 4001 Sandy Spring Road in
Burtonsville, also known as Part of Parcel H (the "Property").

In our previous letter to you dated December 21, 2007, we expressed concerns about the
enforcement of that certain New Dino Drive Road Participation Agreement dated June 15, 2000,
recorded in the Land Records of Montgomery County at Liber 18183, Folio 468 (the
" Agreement"), to which the Property is to be made subject. More specifically, we requested on
behalf of our client, Burtonsville Self Storage, LLC, that any Planning Board Staff Report
prepared in connection with the Development Review Division's review of the subject
Preliminary Plan recommend to the Planning Board, and that the Planning Board ultimately
adopt, the following as a condition of approval:

That the Owner be required to join the New Dino Drive Road Participation Agreement
and comply with all terms thereof, including paying the pro rata share of monies attributable to
the Property for the construction of Dino Drive, including but not limited to those monies due as
reimbursement to Burtonsville Storage, LLC, for the construction of Phase I of Dino Drive, and
including all accrued interest thereon which is a part of said pro rata share pursuant to and as
defined in the Agreement.

We previously explained that as a part of the Owner's respective pro rata share of the cost
of constructing portions of Dino Drive related to or fronting their property, the Agreement




Ms. Catherine Conlon
January 3, 2008
Page 2

requires the Owner to reimburse the original Road Club members for the pro rata share
(including interest costs) of portions of the road already constructed by other participants.
Pursuant to the Agreement, relevant portions of which are attached as Exhibit "A", Burtonsville
Self Storage paid the net difference due for the project cost estimate of Phase I of Dino Drive, as
well as certain addifional project cost overruns, with the Teasonable expectation that the Planning
Board would require future property owners to reimburse for these expenditures. The attached
spreadsheet for payments advanced by Burtonsville Self Storage for this Phase I construction
(Exhibit "B") shows that the total refundable project cost payment attributable to the Property
through December 31, 2007, with interest, is $26,571.75. However, please note that the
Agreement provides that interest continues to accrue at a rate of nine (9) percent per annum for
every day or portion thereof until the day following receipt by Montgomery County of payment
in full of all principal amounts and interest due for: (1) the Owner's share of the net difference of
the original project cost estimate, and (2) project cost overruns paid by Burtonsville Self Storage.

Our position continues to be that because Burtonsville Self Storage advanced the funds
necessary for the construction of Phase I of Dino Drive in good faith reliance on the Agreement,
fundamental fairness demands that the Planning Board fulfill its commitment under the
Agreement to require the Property to fulfill its obligations. As such, we hope that the
information presented herein is useful in your continued evaluation of the Preliminary Plan, and
trust that you will not hesitate to contact us should you have any questions.

Very truly yours,
Holland & Knight LLP
—
Walllor |(oucmai,
William Kominers

W’—/”’M

Christopher M. Ruhlen

w/ Attachments

cc: Mr. Alan Jacobs
Mr. Greg Leck
Mr. Shahriar Etemadi
Ms. Melissa Morgan

#5028682_vl
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18183 478
y NEW DINO DRIVE ROAD PARTICIPATION AGREEMENT

reasonable cost of the consideration provided to anyone not bound
by this Agreement in exchange for any rights to real property
necessary for the Construction of Phase 2, Phase 3, and Phase 4 of

- New Dino Drive; however, such liability shall cease twenty-one @n
years after the recordation of this Agreement.

ii) Each such Party’s share of any such consideration to be paid shall be
equal to its Traffic Generation Percentage.

iii)  Provided, however, the Owner of Parcels 946 & 997 and the Owner
of Parcel L shall not be required to pay any share of such
consideration unless each agrees upon such consideration to be
provided, which agreement shall not be unreasonably withheld.
Each such Party shall pay its share of the agreed-upon consideration
within the later of:

N a) forty-five (45) days of the agreement by such Parties; or

‘?ée b) when all of the other Parties pay their share of such
: : consideration.

g) . Dedication of Land and Granting of Permanent and Temporary Easements

“ for Phase 1 of New Dino Drive. Upon written request of the Owner.of
Parcels 946 & 997, provided such request is made no. later than T

" twenty-one (21) years from the date of this Agreement, each Original
Phase 1 Party and any other Party whose land is adjacent to Phase 1 of New
Dino Drive shall perform whatever steps are necessary: (1) to dedicate the
land and premises located within Phase 1 of New Dino Drive, and (2) to
grant such permanent and temporary easements as may be necessary to
construct or maintain Phase 1 of New Dino Drive, as required by
Montgomery County, the Maryland State Highway Administration, and/or
M-NCPPC.

h) Obligation of owners of. Parcels to Pay Interest to the Escrow Agent To Pay
the Owner of Parcels 946 & 997 For Its Payment of the Net Difference
Payable By the Owner of Parcels 946 & 997

i) Each of the following owners of Parcels shall pay to the Escrow
Agent interest on its share of the Net Difference Payable By the
Owner of Parcels 946 & 997, and the principal amount against which
such interest shall be calculated for each such owner of Parcels is
listed immediately below:

a) Parcels J & K: $78,122;

#89369v31 -11-
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NEW DINO DRIVE ROAD PARTICIPATION AGREEMENT

b) Parcel 191: $24,350;
c) Parcels F & H: $15,472;

— d) Parcels-900, 884,845, & 844: $15,219— — -
e) Parcel 942: $50,982

The calculation of the principal amounts listed above is listed in the
attached Exhibit 17 which is incorporated by reference.

ii) For each owner of a Parcel listed above, interest on the principal
amounts listed above shall be at the rate of nine percent (9%) per
annum, based upon a 365 day year, for every day or portion thereof,
beginning on the date of the first payment by the Owner of

- Parcels 946 & 997 to the Escrow Agent for all or any portion of the

* Net Difference Payable by the Owner of Parcels 946 & 997 for the
Construction of Phase 1 of New Dino Drive and for each owner of a
Parcel listed above, ending on the day following receipt by the
Escrow Agent of the payment in full of:

(1)  such interest on the prmcxpal amount indicated above
and :

(25 " the total amount to be paid by the owner of the subject
' Parcel toward Phase 1 of New Dino Drive.

Any mterest pald to the Escrow Agent shall belong to the Owner of
Parcels 946 & 997.

i) Obligation of owners of Parcels to Pay Interest to the Escrow Agent for the
Owner of Parcels 946 & 997 For Its Overpayment of Its Entire Share of the

Phase 1 Project Cost Overruns

i) Each of the following owners of Parcels shall pay to the Escrow
Agent interest on its share of the Phase 1 Project Cost Overruns:

a) Parcels J & K

b) Parcels F & H;

c) Parcels 900, 884, 845, & 844; and
d) Parcel 942.

i) For each owner of a Parcel listed immediately above, interest on its
share of the Phase 1 Project Cost Overruns shall be at the rate of nine
percent (9%) per annum. based upon a 365 day year, for every day or
portion thereof, beginning on the date of the first payment by the

#89369v31 -12-
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Owner of Parcels 946 & 997 to the Escrow Agent of an amount in
excess of its share of the Phase 1 Project Cost Overruns, less the
amounts contributed to the Phase 1 Project Cost Overruns by the

- Owner of Parcel L and the Owner of Parcel 191, and, for each owner
of a Parcel listed above, ending on the day following receipt by the
Escrow Agent of the payment in full of:

(1) such interest on its share of the Phase 1 Project Cost
Overruns; and

(2)  the payment of its share of the Phase 1 Project Cost
Overruns.

Any interest paid to the Escrow Agent shall belong to the Owner of
Parcels 946 & 997.

4. PAYMENT FOR THE COST OF PHASE 2 OF NEW DINO DRIVE.

a) Initial Responsibility for Payment and Responsibility for Implementation.
Subject to the terms and conditions of this Agreement as to the initial
payment of the Phase 2 Project Cost Estimate and the Phase 2 Project Cost
Overrun by the Original Phase 2 Parties, the Owner of Parcels J & K shall
be responsible for implementing the Construction of Phase 2 of New Dino
Drive according to the Grade Establishment Plan and the Master Plan and in
accordance with the Construction Management Scope of Services
Guidelines, attached as Exhibit 12 and incorporated by reference.

b) Payment of the Phase 2 Project Cost Estimate for New Dino Drive.

Each Original Phase 2 Party agrees to pay to the Escrow Agent, on or before the
earlier of the submission of an application for a building permit or the
commencement of construction of Phase 2 of New Dino Drive, its
remaining share of the Project Cost Estimate for New Dino Drive which is
equal to the portion of its percentage of its Traffic Generation Percentage
provided on the Traffic Generation Analysis, which percentage is also
provided below. For each Original Phase 2 Party, the product of such
portion of its Traffic Generation Percentage and the Project Cost Estimate is
listed below under “Amount” as follows:

i) Owner of Parcels ] & K:
a) . Traffic Generation Percentage: 30.8%
b) Amount of Project Cost Estimate payable: Two Hundred Ten
Thousand Nine Hundred Eighty and NO/100
Dollars ($210,980).
ii) Owner of Parcel 191:

#89369v31 ) -13-
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Avrachment D

DEPARTMENT OF PERMITTING SERVICES

Isiah Leggett Carla Reid Joyner
County Executive October 10, 2007 % Director
Mr. Michael Devine . ;%

Site Solutions, Inc.
20410 Observation Drive, Suite 205

Germantown, MD 20876
Re: Revised Stormwater Management CONCEPT

Request for EZ Storage / Burtonsville Industrial
Park

Preliminary Plan # 1-07051

SM File #: 230205

Tract Size/Zone: 3.041 acres / C-3

Total Concept Area: 3.041 acres

Lots/Block: N/A<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>