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PROCEDURAL BACKGROUND

This matter was last before the Planning Board in July 2007. At that time, the Board
found that the proposed subdivision did not adequately preserve agricultural land and therefore
was not approvable under the AROS master plan, RDT zone and the Subdivision Regulations.
The Applicant sought judicial review of the Board’s denial in the Circuit Court for Montgomery
County. The Circuit Court found that the Board’s denial of the proposed subdivision was
improper, and ordered the Board to approve the plan with certain conditions. The Board appealed
the Circuit Court’s decision to the Maryland Court of Special Appeals, which affirmed the
Circuit Court’s determination that the Board had improperly denied the proposed subdivision but
reversed the portion of the Circuit Court’s order that dictated the conditions of approval. This
matter is now back before the Board on remand from the Circuit Court with an order
(Attachment 1) that the Board approve the proposed subdivision with such conditions that it
deems appropriate. Thus, in this proceeding, the Board is limited to considering the conditions
under which the proposed subdivision should be approved.

Included in the Appendix to this staff report is the complete staff report from the prior
hearing on July 19, 2007 that formed the basis for the appeal. It is included for historical
purposes to provide the Board with a complete account of the record for the application.

STAFF RECOMMENDATION: Approval, subject to the following conditions:

1) Approval under this preliminary plan is limited to eight lots for eight one-family
residential dwelling units.

2) Compliance with the conditions of approval of the preliminary forest conservation plan,
including development and implementation of an invasive management control plan for
all areas within the proposed forest conservation easement prior to using any forest bank
credits. The Applicant must satisfy all conditions prior to recording of plat(s) or
MCDPS issuance of sediment and erosion control permits, as applicable.

3) The lots approved under this application may be recorded by plat(s) individually or
simultaneously in the land records of Montgomery County, however, Lot 8, which
includes the forest conservation easements established for Lots 1-7, must be platted either
prior to or simultaneously with the recording of the first plat for any one of Lots 1-7 as
shown on the preliminary plan.

4) The record plat(s) must reflect a Category | easement over all areas of stream valley
buffers, forest conservation areas and must properly denote any established forest bank.

5) The record plat showing Lot 8 must reflect a note as follows, “Lot 8 as shown hereon is
limited to agricultural and related uses.”

6) Prior to recordation of the plat for Lot 8, the tenant trailers shown on Lot 8 must be
removed to the satisfaction of MNCPPC technical staff.

7) The record plat(s) showing any or all of Lots 1-7 must include a note as follows: “Lots 1
through 7 as shown hereon, are created pursuant to the Preservation Easement Agreement
between the Applicant and Montgomery County, Maryland for the sole purpose of
constructing dwellings for the personal use of the Applicant or children of the Applicant
Partnership’s individual partners.”



8)

9)

10)

11)

12)

13)

14)

15)

16)

17)
18)

19)

20)

The deeds conveying ownership of lots 1-7 as shown on the preliminary plan, must be
only in the name of the child/owner as required by the Preservation Easement Agreement.
A copy of the deed shall accompany the building permit application for each lot.

Prior to issuance of building permits, the Applicant must enter into a Covenant, to be
recorded in the Land Records of Montgomery County, Maryland, that restricts the
ownership of Lots 1-7 to the Applicant or children of the Applicant Partnership’s
individual partners. The restriction shall apply for a period of Five (5) Years
commencing on the date a building permit is issued to construct a dwelling unit on each
such lot.

Prior to recordation of the initial plat, the Applicant must obtain a release from the
Montgomery County Department of Economic Development. Said release shall include a
copy of the final plat drawing.

The septic line to serve Lot 7 must be directionally bored under stream invert at the
location shown on the approved preliminary plan. A pre-construction meeting with
MNCPPC enforcement staff is required prior to commencement of this activity.

The Applicant must comply with the conditions of the MCDPS stormwater management
approval dated March 30, 2005 and as updated on March 29, 2011. These conditions may
be amended by MCDPS provided they do not conflict with other conditions of the
preliminary plan approval.

The Applicant must comply with the conditions of MCDOT letter dated May 8, 2006.
These conditions may be amended by MCDOT, provided the amendments do not conflict
with other conditions of the preliminary plan approval.

The Applicant must comply with the conditions of the Montgomery County Fire and
Rescue Services letter dated February 6, 2006. These conditions may be amended by
MCEFRS, provided the amendments do not conflict with other conditions of the
preliminary plan approval.

The Applicant must comply with the conditions of MCDPS (Health Dept.) septic
approval dated May 11, 2005. These conditions may be amended by MCDPS provided
they do not conflict with other conditions of the preliminary plan approval.

The Applicant must dedicate all road rights-of-way shown on the approved preliminary
plan to the full width mandated by the Functional Master Plan for Rural and Rustic
Roads, unless otherwise designated on the preliminary plan.

The record plat must reflect common ingress/egress and utility easements over all shared
driveways.

The record plat must reflect a note stating that a TDR is available and has been reserved
for each of the lots shown on the plat.

The Adequate Public Facility (APF) review for the preliminary plan will remain valid for
eighty-five (85) months from the date of mailing of the Planning Board resolution for this
action.

Other necessary easements shall be shown on the record plat.

I. SITE DESCRIPTION: (Figure 1 — Vicinity Map)

The subject property, (“Property” or “Subject Property”) is comprised of two parcels

totaling 232.7 acres of land in the RDT zone. The Property is located in the center of the area
defined by the intersections of West Old Baltimore Road, an Exceptional Rustic Road and Slidell



Road, Barnesville Road and Peach Tree Road all Rustic Roads. The Property is located in the
Agricultural and Rural Open Space master plan area and is also located in the Agricultural
Reserve, which is an area established by that plan. The Property is rolling in nature and is
currently almost exclusively in agricultural uses, including crops and livestock with a house and
numerous agricultural outbuildings. Those areas that are unsuitable for agriculture are mostly
forested. A tributary to Little Seneca Creek, the Bucklodge Branch, a Use | stream, traverses the
site flowing generally from north to south into Little Seneca Lake and to the Potomac River
beyond.

Figure 1

I1. PROJECT DESCRIPTION: (Figures 2 and 2a — Preliminary Plan)

The application proposes to create eight (8) lots from the entirety of the two parcels.
Seven of the lots are clustered in the northern portion of the site. The area devoted to the
residential lots is comprised of 25 acres that is separated from the operating farm by a hedgerow
that forms a natural boundary and screen separating the future residential component from the
farm activities. The remaining 207 acres with the existing house and agricultural buildings will
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Figure 2 — Preliminary Plan (2 sheets)
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Figure 2a — Cluster lots

also be platted as a lot but it will continue in operation as a horse farm. The residential cluster of
lots range in size from 2.0 acres to 5.9 acres, the sizes of which have been established to
accommodate the approved well sites and approved septic systems and reserve areas. The
existing house on Lot 8 also has approved well sites and a new septic reserve area. On Lot 7, the
drainage line from the septic tank to the septic drain field will need to cross a stream and be
located on the large agricultural lot, Lot 8. As such, staff has evaluated this crossing and has
made specific recommendations for how this can be done in the most environmentally sensitive
manner. (See Environmental Discussion)

Access to Lot 1, 2 and 3 will be via a shared driveway to Slidell Road. Lots 4-7 will have
driveways out to West Old Baltimore Road. Both of these roads are Rustic Roads; the Rustic
Roads Advisory Committee has permitting authority of the driveways and will determine the



ultimate location of the driveway access points and recommend proper treatment for the
driveway appearance in consultation with Fire and Rescues Services.

DISCUSSION:

The Subject Property is encumbered by a County Agricultural Easement Program (AEP)
easement, which the owners of the Property, Hilltop Partnership, entered into in 1994.
(Attachment 2) The AEP easement established on this Property included the ability to create lots
for the owner of the Property and the owner’s children, with approval from the Montgomery
County Agricultural Preservation Advisory Board (APAB). It is important to note that these lots
are being created under the AEP for the owner and their children and are not child lots as
allowed under Section 59-C-9.74(b) of the Zoning Ordinance. Further, under the AEP there is
no residency requirement (length of residency) for the lots at this time, however, the Applicant
has proffered a length of ownership period of 5 years for Lot 1-7 (see Condition #9).

By letter dated January 30, 2006, (Attachment 3) the APAB approved the location, size
and configuration of the lots as shown on the preliminary plan drawing, finding that they
conform to the established AEP and that the location and size of the lots “will have a minimal
impact on the agricultural operation.” Although Section 2B-8(c)(1) (formerly 2B-11) of the
Code, requires lots be at the minimum for the RDT zone (40,000 square feet), the section also
allows the lots to be increased in size at the direction of the Planning Board and MCDPS to meet
“other zoning and health regulations” such as those for wells and septic systems. While the
APAB has approved the lots as shown on this plan, any significant changes to the lots by action
of the Board will require a re-review by the APAB. Specific notations required by the APAB are
to be included on the plat have been included as conditions to this report.

In a letter dated, April 30, 2007 (Attachment 4) the County Attorney’s Office
acknowledges full participation in the preparation of the Easement for the Hilltop Farm
Partnership. Prior to entering into the contractual relationship with the Partnership, the County
considered the family members comprising the Partnership. The County Attorney’s Office
understood that the Partnership consisted of a father (Charles Faller, 111), mother (Jean Faller)
and their children, and was willing to enter into the contract.

ANALYSIS AND FINDINGS

Conformance to the Master Plan

The Agricultural and Rural Open Space (AROS) master plan establishes agriculture as
the preferred use for land in the Rural Density Transfer (RDT) zone. For this plan, the majority
of existing agricultural operations will be maintained on Lot 8, which is comprised of an existing
207 acre farm operation. The seven smaller lots all meet the minimum size allowed by the zone
and have been reduced to the minimum size that can be accommodated to include the house,
septic systems and well. While technically possible to reduce the size of Lots 6 and 7, the result
would be create areas of property that would not be at all conducive to farming and would likely
have to be under control of a homeowners association for maintenance. Staff can see no scenario



where reducing the lot sizes any further would provide meaningful additions to the agricultural
opportunities on the Property.

The portion of the site allotted for the seven lots is in an area that, while capable of being
farmed, is separated from the critical mass of the operating farm on Lot 8 and further buffered
from the ongoing agricultural activity on Lot 8 by an existing hedgerow. The approval of this
preliminary plan and finalization of the terms of the Easement essentially assures that the 208
acre farm lot, or approximately 88% of the existing farmable area, remains available for
agriculture. Because this application promotes and protects agricultural opportunities by
minimizing the impact of the residential development on the agricultural resource, staff finds the
proposed preliminary plan conforms to the overriding goals of the Agricultural and Rural Open
Space master plan.

Roads and Transportation Facilities

The proposed lots do not generate 30 or more vehicle trips during the morning or evening
peak-hours, therefore; the application is not subject to Local Area Transportation Review. The
subject site is located in the Rural West Policy Area where there is no trip mitigation requirement
for PAMR according to the current Growth Policy. Sidewalks are not recommended along any
of the Rustic Roads and traffic volume is sufficiently low where pedestrians can use the road
pavement or edge of roadway should they need to. The Applicant will be required to dedicate
the proper master plan and Rustic Road Functional master plan right-of-ways at the time of
record plat. Proposed access via private driveways will be safe and adequate as shown on the
plan. Staff finds that the local road network will not be overburdened by the additional traffic
generated by this development

Environment

Environmental Guidelines

The application complies with the Planning Board adopted Environmental Guidelines and
Section 50-32 of the Montgomery County Subdivision Regulations pertaining to preservation of
environmentally sensitive areas. The NRI/FSD for this property was approved on February 15,
2005. The site includes 44.2 acres of environmental buffer, 30 acres of floodplain and 12 acres
of wetlands. These environmentally sensitive areas are associated with the Bucklodge Branch,
which traverses the site. The preliminary plan depicts only one encroachment into the buffers,
that being the septic line for Lot 7. This encroachment is necessary to connect the septic tank to
the approved septic drain field and reserve area on Lot 8. Staff can support this encroachment
because the Applicant has provided documentation proving that all reasonable efforts to locate
alternative septic systems have failed. All percolation test pits on Lot 7 revealed shallow rock
and slopes too steep to accommodate septic systems Based on the test pits and slopes, it was
determined that no feasible septic reserve area could be established on Lot 7 and the closest
available area for satisfactory percolation was on Lot 8 which necessitates the stream crossing.
The APAB notes that the crossing of the stream with the aforementioned septic line is allowed
by the agricultural easement and explains that agricultural activity can continue on top of
approved septic reserve areas.



To minimize impact to trees and the stream, MCDPS — Well and Septic has approved
pumping the effluent and staff has conditioned that this septic line be bored under the stream
channel. This technique will preserve the stream and its banks. Staff has identified an
appropriate stream section where the vegetation in the stream buffer is mostly non-native and
invasive shrub species. The septic line will impact no forest within the buffer. The plan
adequately protects sensitive environmental features on the Property.

Forest Conservation

The application complies with Chapter 22A of the Montgomery County Code, the Forest
Conservation Law. Section 22A-5(b) of the Code allows exemptions from the forest
conservation requirements for properties that commit to continue commercial agriculture under a
Declaration of Intent. Therefore, all but the 25 acres where the residential lots will be located are
exempt. To meet forest conservation requirements, the Applicant will preserve 10.4 acres of
existing forest on the exempted and farmed portion of the property.

The Applicant’s preliminary forest conservation plan shows 58.18 acres of land on
proposed Lot 8 to be included in a Category | forest conservation easement. This area includes
existing forest within and outside of the approved environmental buffers, plus unforested
portions of environmental buffers. It is the Applicant’s intent to create a forest conservation
bank within this easement area. The area included in the forest conservation bank includes 53.35
acres of existing forest and 4.83 acres of unforested areas. Environmental Planning noted the
presence of invasive plants in some of the forest stands identified on the NRI/FSD. Therefore, a
condition of approval has been included requiring the Applicant to develop and begin
implementing an invasive species management control plan on all areas included in the proposed
forest conservation easement area before any forest conservation bank credits can be used. No
specimen trees are to be disturbed by this Application; no tree variance is required.

Stormwater Management

The MCDPS Stormwater Management Section approved the stormwater management
concept for the project on March 30, 2005 which includes on-site, non structural methods to
provide water quality protection. Water quantity controls will be provided using the same non-
structural methods. MCDPS has provided an administrative waiver letter dated March 29, 2011,
which makes the finding that the stormwater management concept approved in 2005 remains
valid with the requirement that quantity control now be provided using the same non-structural
methods that are to be used to provide water quality controls. Staff finds that runoff and drainage
will be adequately controlled by this proposal.

Compliance with the Subdivision Requlations and Zoning Ordinance

Adequate Public Facilities

The finding for adequacy of all public facilities has been made for this application.
The existing roads will not be overburdened by the additional vehicles generated by this



development. The Rustic Roads Advisory Committee will have final authority on the
treatment of the access points along the abutting Rustic Roads and will look closely at
individual trees which should be saved and opportunities to use impervious pavers rather
than pavement.

Other public facilities and services are available and will be adequate to serve the
proposed dwelling units. Local utilities have found that their respective utility, if available in
this area, is adequate to serve the proposed subdivision. The Montgomery County Department of
Permitting Services (MCDPS) has approved the private well locations and septic systems for all
of the proposed lots. Additionally, the two tenant trailers have not passed septic percolation
testing as of this date and must be removed prior to recording the plat for Lot 8.

The application has been reviewed by the Montgomery County Fire and Rescue
Service who have determined that the Property has appropriate access for fire and rescue
vehicles. All existing public utilities to the residence are adequate, new septic reserve areas
and well locations have been approved. Other public facilities and services, such as schools,
police stations, firehouses and health services are currently operating within the standards set
by the Growth Policy Resolution currently in effect. The Application is not subject to
payment of School Facilities Payment because all schools in the local high school cluster are
operating at acceptable capacities. Staff finds that all public facilities, utilities and services
are adequate to serve the proposed lot and use.

Lot Dimensions (Figure 3)

Pursuant to Section 50-29(a)(1) of the Subdivision Regulations, staff finds that the size,
shape, width and orientation of the lots are appropriate for the location of the subdivision taking
into account the recommendations of the AROS master plan and the type of development
contemplated, which for this application is both residential and agricultural. The illustration
below identifies the location of the clustered lots in red, with respect to other lots and homesites
in the general area defined by the intersection of West Old Baltimore Road and Slidell Road. The
illustration shows that the pattern of existing lots and parcels varies, but for the most part, many
of the lots and their respective house footprints are oriented in close proximity to the roads that
serve the area. It is also evident that some lots are situated so that the homes are removed from
the road and served by extended driveways from the nearest road. These characteristics are
shared by the proposed lot cluster. Four of the seven proposed lots provide for house locations
that are oriented to the street, in relative close proximity to West Old Baltimore Road, although
this is tempered by the Rustic Road policy to push homes back from this road. Three of the
seven proposed lots provide for house locations removed from the road, again, a characteristic
that can be found elsewhere in the general vicinity.

The AROS plan makes no specific recommendations for the size, shape width and
orientation of lots but it does contain the overriding goal to preserve agriculture to the maximum
extent possible. Staff has interpreted this to mean that residential lots, while permitted, should be
devised so that they do not unduly infringe on the critical mass of agricultural opportunities that
remain in the Agricultural Reserve. The clustering of the seven lots on 25 acres of the 232 acre
farm results in preserving almost 90% of the agricultural opportunities currently available on the
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Property. Staff finds that the lots shown below in red share similar characteristics with the local
lot pattern with respect to size, shape, width and orientation and that the location of this cluster
optimizes the preservation of the agricultural opportunities on the overall subject property and
complies with Section 50-29(A)(2) of the Subdivision Regulations.

Figure 3 — Lot Dimensions

Zoning Ordinance

The application is found to conform to the base density requirements of the RDT zone
pursuant to Section 59-C-4.1 limiting the farm to one lot for every 25 acres of tract area. The
Applicant has demonstrated the availability of sufficient Transferable Development Rights
(TDR’s) remaining on the property to support the eight requested lots. All of the lots meet the
minimum area and dimensional requirements established by the Zoning Ordinance including
road frontage.

Other Findings Related to Lot Size

The lot size permitted by the Zoning Ordinance in the RDT zone is a minimum of 40,000
square feet. The lot size permitted by the Recorded Easement for the Hilltop Farm is “one acre,
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or the minimum lot size required by the zoning and health regulations, whichever is greater.”
The County Attorney’s letter maintains that the overarching goal of the County’s Easement
Program is to maximize the agricultural potential on a property, and this is best achieved by
“clustering” lots. To determine if further reductions in lots size were possible, staff and the
Applicant consulted with the MCDPS, Well and Septic staff to discuss the layout of the wells
and septic systems with respect to the location of the homesites.

MCDPS staff does not believe there are any significant opportunities to further minimize
the development’s impact to the agricultural capabilities on this portion of the Property. The
ability to relocate septic systems, as shown on the plan, is very limited due to soils constraints.
Although the size of Lot 7, at 5.9 acres, can technically be reduced, the slopes on the north and
west sides of Lot 7 are not conducive to mechanized machinery and the soil types are not prime
agricultural soils, especially on slopes that in some places exceed 18%. Since wells and
homesites must be located upslope of the septic systems, movement of homes to provide
additional agricultural opportunities on this small portion of the Property is nonexistent. This
portion of proposed Lot 7 would be best suited to remain in grass cover and perhaps be used as
pasture by future property owners of that lot under careful management of the slopes. If this area
were to be left out of the confines of the lot, it would be highly unlikely that farming could or
would take place in this area given the size, slopes, soil types and its isolated nature from the
main farm or accessibility from West Old Baltimore Road.

Staff finds that the proposed lot sizes are necessary to satisfy the regulatory constraints
associated with the percolation testing results, the statutory setbacks between septic system areas
and well systems, and to address slopes that exist in this area of the Property. In consideration
of all the factors that must be reviewed and considered when testing for percolation systems,
including depth to groundwater, slopes, 100 foot well arcs, topographic relationship of septic
field to proposed wells and homesites, as well as the general capability of the soils to pass
testing, there are no opportunities to significantly reduce impacts to the agricultural productivity
of this farm by this development.

Citizen Correspondence and Issues

As of the date of this staff report, no further citizen correspondence has been received to
the file. The previous staff reports attached to this report includes correspondence from the
previous hearings.

CONCLUSION

The proposed lots meet all requirements established in the Subdivision Regulations and
the Zoning Ordinance and substantially conform to the recommendations of the AROS master
plan. Access and public facilities will be adequate to serve the proposed lots, and the application
has been reviewed by other applicable county agencies, all of whom have recommended
approval of the plan. Therefore, approval of the application with the conditions specified above
is recommended.
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Attachments
Attachment 1 — Court Remand Order
Attachment 2 — 1994 Easement Agreement

Attachment 3 — January 30, 2006 APAB Letter
Attachment 4 — April 30, 2007 County Attorney Letter

Appendix — June 15, 2007 Staff Report
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PETITION OF HILLTOP FARMS )
LIMITED PARTNERSHIP, ET AL )
)
Vs. ) Civil Action No. 294120-V
) John W. Debelius, I1I
MONTGOMERY COUNTY )
)

PLANNING BOARD

ORDER OF REMAND

This matter came before the Court on the Petition of Hilltop Farms Limited Partnership, et. AL
seeking reversal of a decision of the Montgomery County Planning Board denying Partnership
Petitioner’s Preliminary Plan Application No. 12005074 for approval of a proposed subdivision to
create eight lots on a 232.7 acre tract of land in the RDT Zone. By its Opinion and Order entered on
December 5, 2008 this Court reversed the decision of the Planning Board and remanded the matter to
the Planning Board with instructions.

The decision of this Court was appealed to the Court of Special Appeals and docketed in that
Court as Number 02511, September Term 2008. In an unreported Opinion issued on August 12, 2010
the decision of the Circuit Court was affirmed in part and vacated in part by the Court of Special
Appeals and the matter was remanded to the Circuit Court with instructions to remand the matter to the
Planning Board with instructions consistent with the Court of Special Appeals’ Opinion. The Mandate
of the Court of Special Appeals was issued on October 28, 2010.

A Petition for a Writ of Certiorari was filed in the Court of Appeals on November 11, 2010.
The Petition, docketed as Petition Docket No. 438, September Term 2010, was subsequently denied by

the Court of Appeals and the Order denying the Writ was entered on January 24, 2011.
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Accordingly, and in compliance with the Opinion, Order and Mandate of the Court of the
Special Appeals, it is appropriate that this matter be remanded to the Montgomery County Planning
Board with instructions to grant the application subject to such conditions as the Planning Board
determines are appropriate in the exercise of its administrative decision.

o~

THEREFORE, it is this B& day of March 2011, by the Circuit Court for Montgomery
County, Maryland

ORDERED that Preliminary Plan Application Number 12005074 be and it is hereby
REMANDED to the Montgomery County Planning Board; and it is further

ORDERED that the Montgomery County Planning Board is directed to grant Preliminary Plan

Application Number 12005074 subject to such conditions as the Planning Board determines are

appropriate in the exercise of its administrative decision. '},/‘1
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. Jo %Debelius III, Judge
The Circuit rt for Montgomery County, Maryland

Copies to:

Stephen J. Orens, Esquire
Rebecca D. Walker, Esquire
Miles & Stockbridge P.C.

11 North Washington Street E N TE R E D

Rockville, Maryland 20850

Carol S. Rubin, Esquire, Associate General Counsel MAR 302011
David Lieb, Esquire, Associate General Counsel ﬁ?g}‘ of the Circuit Court
The Maryland National Park and Planning Commission gomery County, Md,

8787 Georgia Avenue
Silver Spring, Maryland 20910

Allan A. Noble, Esq.

Suite 500 West, Air Rights Center
7315 Wisconsin Avenue
Bethesda, Maryland 20814

Binders 4827-63 19-8728v 1|1 8795-00000 1228201 |
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This Deed of Agricultural Preservation Easement ' is sold, granted, and conveyed on ™
this ¥ne_ day of saer , 1994 by Hilltop Farms Limited Partnership (Grantors) to
Montgomery County, Maryland, c/o Office of Economic Development, 101 Monroe Street,
Rockville, Maryland 20850 (Grantee) for the purpose of forever preserving the agricultural

production capability of the subject property, pursuant to Montgomery County Code 1984,
as amended, Chapter 2B.

WITNESSETH:
By authority of Montgomery County Code 1984, as amended, Chapter 2B and

P

Executive Regulations No. 66-91, the Grantee may purchase agricultural preservation F;p_f_f.}

easements to restrict land to agricultural use. ;5‘%"_“.5
[

4TS
The Grantors are the sole owners in fee simple of the farm property (Property) jj_-j.:‘;;;,,m

described in Exhibit A, attached to and made part of this Easement, which consists of "SR

247.54446 acres of land which 245.27456 acres are being conveyed hereunder, together 25

with buildings and other improvements, and 46 Transferable Development Rights (TDR's)" 'S
associated with the Property. "

|
gee:ly L-Udy 6

The Property is eligible land located in the Rural Density Transfer, Rural, or Rural
Cluster Zone, or is an approved State or County agricultural preservation district.

i
The Grantors desire to sell an agricultural preservation easement to the Grantee. to
restrict the Property to agricultural use.

All holders of liens or other encumbrances upon the Property have agreed to release
or subordinate their interests in the Property to this Deed of Agricultural Preservation

Easement, and to refrain forever from any action that would be inconsistent with its MISC T
preservation purposes.

| SR

Now. therefore, for the reasons given, and in consideration of the sum of

= ¥paid by
antee to Grantors, the sufficiency and receipt of which Grantors hereby acknowledge,

and of their mutual covenants contained herein, the Grantors voluntarily sell, grant and

convey to the Grantee, and the Grantee voluntarily accepts, a perpetual Agricultural

Preservation Easement on the Property, pursuant to Montgomery County Code 1984, as

amended, Chapter 2B, consisting of those rights described in this Easement, exclusively for

the purpose to preserving and forever maintaining the agricultural production capacity of
the Property.

1. Prohibited Acts -- Grantors promise that they will not perform, nor
knowingly allow others to perform, any act on or affecting the Property that
is inconsistent with the covenants enumerated below. They also authorize
the Grantee to enforce these covenants in any manner permitted by law or
equity. However, unless otherwise specified below, nothing in this Easement
shall require the Grantors to take any action to restore the condition of the
Property after any Act of God or other event over which they had no
control. Grantors understand that nothing in this Easement relieves them of
any obligation or restriction on the use of the Property imposed by law.

' For purposes of this transaction an Agricultural Preservation Easement is deemed to
include certain Transferable Development Rights (TDR's) associated with the

%L( Property which the Grantor, simultaneous herewith, shall convey to Grantee."
' 16




2.

iy 1Cal L aMA

Subdivision of Property -- The Grantors relinquish the right to subdivide the

Property for industrial, commercial, or residential use or purpose except as
provided below.

a.

The Grantor reserves as a personal covenant only and one not
intended to run with the land, the right to subdivide and
convey one acre, or the minimum lot size required by the
zoning and health regulations, whichever is greater upon
written application to the Grantee, to himself or to each of his
children for the sole purpose of constructing a dwelling for
his or that child’s personal use.

The Grantor shall pay the Grantee, for the release of the
easement on the lot used for constructing a dwelling for
Grantor’s or his child’s use, the price per acre that the Grantee
paid the Grantor for the grant of easement.

Tﬁc Grantor may not create lots at a density greater than one
per twenty-five (25) acres of the Property, nor may the total
number of lots exceed eight (8).

The Grantor retains the right to construct, subject to approval
of the Grantee, houses for tenants fully engaged in the
operation of the farm provided such construction does not
exceed one tenant house per one hundred (100) acres. The
land on which the tenant house is constructed may not be
subdivided or conveyed to any persons and the tenant house
may not be conveyed separately from the original parcel.

The Grantor shall notify the Grantee if the land is subdivided
for agricultural use to permit the Grantee to determine whether
such subdivision violates any of the covenants, conditions,
limitations, or restrictions contained herein.

Construction of Buildings and Other Structures -- The construction or
reconstruction of any building or other structure, except those existing on the
date of this Easement or previously approved by the Grantee, is permitted
only in accordance with this paragraph.

a.

Fences - Fences for, or related to, agricultural productic;n, may
be built anywhere on the Property without limitation.

Agricultural Buildings -- Buildings and other structures to be
used solely for, or related to, agricultural production, including
the sale of farm products raised primarily on the Property, but
excepting any dwelling, may be built anywhere on the
Property, without the permission of the Grantee.

2

17




By 12500894

Dumping Material -- The Grantor will not dump ashes, sawdust, bark, trash,
rubbish or any other material on the Property, however, the Grantor reserves
the right to dump any material which is generated on the farm during regular
agricultural operations.

Soil, Water and Forestry Conservation Plans

a. The Grantor shall within five (5) years of the settlement date
cause the above described land to be managed in accordance
with an approved agricultural soil and water conservation plan
so as to promote the agricultural capability of the land; and
shall within five (5) years of the settlement date manage any
woodland in accordance with an approved Forest Resource
Management Plan; provided, however, the Grantor reserves the
right to selectively cut or clear cut from time to time trees in
accordance with an approved Forest Resource Management
Plan to insure that the agricultural character of the land will
not be altered by diminishing its productive capability. {(See
addendum No. 1)

b. The Grantor shall implement all soil conservation and water
quality practices that are required within a soil conservation
plan, within five years of the easement settlement date. The
plan shall be implemented according to the schedule of
implementation contained within the plan which exists at the
time of easement settlement. The plan must be updated at
least every ten (10) years. Revisions to the schedule of
implementation may be made as approved by the Board of
Supervisors of the local soil conservation district, however, the
plan shall be fully implemented within five years of the
easement settlement date. Exceptions may be considered by
the Grantee on a case by case basis.

c. All references to Plan approvals, means approval by the
applicable government agencies.

Mining -- The mining or extraction of soil, sand, gravel, rock, fossil fuels or
any other mineral substance, using any method that disturbs the surface of
the land, are prohibited without the advance written permission of the
Grantee. The Grantee shall give such permission within a reasonable time,
unless they determine that the proposed mining or extraction will diminish or
impair the agricultural production capability of the Property. However,
nothing in this Easement shall be interpreted to prevent Grantors or any third
party holding subsurface mineral rights to remove such minerals, including
coal, oil and gas, by methods that do not disturb the surface of the land, and
to construct facilities necessary for the removal of such mineral; provided
however, any third party holding subsurface mineral rights shall take no
action or otherwise cause the agricultural production capability of the
Property to be diminished.

3
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Transferable Development Rights (TDR's) -- Simultaneous with this

transaction, by Deed of Transfer of Development Rights (TDR’s) of even
date herewith by and between the Grantor and Grantee recorded immediately
subsequent hereto in the Land Records of Montgomery County, Maryland,
the Grantors convey to the Grantee 38 TDR's associated with the subject
Property. The Grantor shall forgo the right to convey to any third party, any
TDR'’s associated with the subject Property which it has retained.

Rights Retained by Grantors -- As owners of the Property, the Grantors
retain the right to perform any act not specifically prohibited or limited by
this Easement. These ownership rights include, but are not limited to, the
right to exclude any member of the public from trespassing on the Property
and the right to sell or otherwise transfer the Property to anyone they
choose.

Further, the Grantor retains the right to use the above described land for any
farm use, and to carry on all normal farming practices, including the
operation at any time of any machinery used in farm production or the
primary processing of any agricultural products; the right to conduct upon the
said land any agricultural operation which is in accordance with good
husbandry practices and which does not cause bodily injury or directly
endanger human health, including any operation directly relating to the
processing, storage, or sale of farm, agricultural or woodland products
produced on the said Property above described.

Responsibilities of Grantors Not Affected -- Other than as specified herein,
this Easement is not intended to impose any legal or other responsibility on
the Grantee, or in any existing obligation of the Grantors as owners of the
Property. The Grantors shall continue to be solely responsible for payment
of all taxes and assessments levied against the Property. The Grantors shall
continue to be solely responsible for the upkeep and maintenance of the’
Property, or assume any liability for personal injury or property damage
occurring on the Property. The Grantors hold the Grantee harmless from and
shall defend the Grantee against any claim, loss, damage costs including
reasonable attorney’s fees, injury, death, property damage or other matter
relating to or arising from or occurring on or about the Property.

Enforcement -- The Grantee shall have the right and responsibility to prevent
and correct violations of the terms of this Deed. With reasonable advance
notice to the Grantors, the Grantee may enter the Property for the purpose of
inspecting for violations. If the Grantee finds what they believe is a
violation, they may at their discretion take appropriate legal action. Except
when an imminent violation could irreversibly diminish or impair the
agricultural production capability of the Property, the Grantee shall give the
Grantors written notice of the violation and thirty (30) days to correct it,
before filing any legal action. If a court with jurisdiction determines that a
violation exists or has occurred, the Grantee may get an injunction to stop it
or to require the Grantors to restore the Property to its condition prior to the
violation, and the Grantors shall reimburse the Grantee for all enforcement

4
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expenses, including but not limited to reasonable attorney’s fees. The failure
of the Grantee to discover a violation or to take immediate legal action shall
not bar them from doing so at a later time.

Termination of Easement -- If, at least twenty-five (25) years after the date
of this Easement, the Grantee determines that conditions on or surrounding
the Property have changed so much that it is no longer suitable for the
Property to be used for agricultural production, as provided by Montgomery
County Code 1984, as amended, Chapter 2B-13, (Bill No. 56-87 enacted
February 16, 1988) the Grantee may, upon payment by the Grantors to
Grantee of a sum equal to the difference between the fair market value of
the property without an easement and the value with the easement at that
time, terminate the easement created by this Deed. If this Easement is
terminated through the exercise of eminent domain by governmental
authority, the Grantee shall be entitled to compensation therefore in an
amount equal to the present value of this Easement at the time of
condemnation.

Interpretation -- This Deed shall be interpreted under the laws of the State of
Maryland and Montgomery County, Maryland resolving any ambiguities and
questions of the validity of specific provisions so as to give maximum effect
to its preservation purpose. If the Grantor has any doubt concerning the
easement, covenants, conditions, limitations or restrictions herein contained
with respect to any particular use of the said land, he may submit a written
request to the Grantee for consideration and approval of such use.

Perpetual Duration - The Easement created by this Deed shall be a servitude
running with the land in perpetuity. Every provision of this Easement that
applies to the Grantors or Grantee shall also apply to their respective agents,
heirs, executors, administrators, assigns, and all other successors in interest.

Gender -- Any masculine term used in this Easement shall include the female
gender.

Remedies -- Grantee may enforce this easement using any remedies available
at law or in equity, including but not limited to specific enforcement and
injunctive relief.

Severability -- If any portion of this Easement is declared unlawful or
invalid, the remainder of the Easement shall remain in full force and effect.
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To Have and To Hold, this Deed of Agricultural Preservation Easement unto the
Grantee, their successors and assigns, forever.

In Witness Whereof, the Grantors and Grantee intending to legally bind themselves,
have set their hands and seals on the date first written above.

Witness: Hilltop Farms Limited Partnership, Granto

le e M
/\A aw é-c /}(f@vv;t.@(_/ -4 N

By: L. J¢dn Faller, General Partner

By: Bruce J. Teck, General Partner

Neal Potter, County Executive
Montgomery County, Maryland

(ACKNOWLEDGEMENTS ATTACHED)

THE UNDERSIGNED, a member of the Bar of the Court of Appeals of Maryland,
hereby certifies that the foregoing instrument was prepared by or under the supervision of

il

Carol S. Rubin /
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COUNTY OF NMIONPGOMERY _Co 0 L.n|F R
STATE OF MARRRAND, SS:

FLORIDA
_z_fersonally appeared before me Charles S. Faller, Jr., General Partner on this
& <% day of ___ March , 1994, and acknowledge that all material statements of fact

in the foregoing Deed of an Agricultural Preservation Easement are true to the best of his
knowledge and belief, and that the execution of said Deed is his free act with Authority of
the County pursuant to Montgomery County Code 1984, as amended, Chapter 2B.

W/:,{,PQ__,_A;L. Ajfﬁ)—(/m,u?/b

Nétary Public ~ / OPFICLLNOTARYSEAL
My commission expires: " P?ﬂ%gmm f
: COMM . ;

COUNTY OF Kroxroonery _ C 0 L. . (EL MY COMMISSION EXP. MAR. 27, 1965

STATE OF M&BXEAND, SS:

FLORIDA 4
Personally appeared before me L. Jean Faller, General Partner on this % —day
of _March , 1994, and acknowledged that all material statements of fact in the

foregoing Deed of an Agricultural Preservation Easement are true to the best of her
knowledge and belief, and that the execution of said Deed is her free act with Authority of
the County pursuant to Montgomery County Code 1984, as amended, Chapter 2B.

-

Notary Public OFFICIAL NOTARY SEAL

My commission expires: SUE W, BERNIER
NOTARY PUBLIC STATE OF FLORIDA
COMMISSION NO. CC062100
COUNTY OF MONTGOMERY _ MY COMMISSION EXP. MAR. 27, 1995

STATE OF MARYLAND, SS:

Personally appeared before me Bruce J. Teck, General Partner on this 7+ day
of 1994, and acknowledged that all material statements of fact in the
foregoing Deed of an Agricultural Preservation Easement are true to the best of her
knowledge and belief, and that the execution of said Deed is her free act with Authority of
the County pursuant to Montgomery County Code 1984, as amended, Chapter 2B.

1 il O g

Notaty f ] MARY | NORWOOD
My commiss expires: NOTARY PUBLIC STATE OF MARYLAN ]
My Commission Expires Seplember 17, 199

COUNTY OF MONTGOMERY
STATE OF MARYLAND SS:

Pergonally appeared before me Neal Potter on thiséd day of
%L, 1994, and acknowledged that he is the County Executive of Montgomery
unty, Maryland and that the execution of this Deed of an Agricultural Preservation

Easement is his free act as County Executive.

-~

Notary Public

My commission expircs:M § 77

Exhibit A Attached
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Exhibit A ey 1¢h00.649
Legal Description of Property
Subject to Agricultural Preservation Easement
Conveyed by
Hilltop Farms Limited Partnership
To Montgomery County
c/o Office of Economic Development,
Grantee

All that certain tract or parcel of land situate, lying and being in Election District
11, Montgomery County, Maryland and being more particularly described in the
land records of Montgomery County; and more particularly described on the
attached Schedule A. &

Liber/ Number
Property Tax Folio of
Account No. No. Acreage TDR'’s
1. 914018 5991/12 35.66 7
r 3 2270293 6390/107 30.62145 5
-2.2699 acres
R-200
3 914096 6269/400 14.83464 2
5991/12 164.48837 32
914085 5991/12 1.94 0
(Right of Way) 245.27456 46
Number of TDR’s to be ¢conveyed to Montgomery County (Grantee) 38
TDR Serial No.s from __18-4490 to __ 18-4527
Number of TDR’s to be retained by Grantor 8

Total TDR's 46
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ADDENDUM NO. 1

The purchase price for said Agricultural Preservation Easement shall be $ 3,666.41/
acre for 245.27456 acres totaling $895,610.68. One acre is conveyed to the County at no
cost because of the existence of a dwelling. The purchase price per acre shall be allocated
as $3,591.41 per acre towards the Easement Value and $ 75.00 per acre for implementing
the Soil Conservation/Forest Resource Management Plan. The terms of payment will consist
of installments which are as follows:

1. Payment or Distribution on settlement date totaling $ _877.290.09

2. Payment to Landowners/Sellers for Soil Conservation
District Certification that the Soil Conservation
and Water Quality Plan has been implemented for the
tillable farmland, including, if applicable, the
certification that a Forest Resource Management Plan has
been implemented for the woodland. In the event that
certification is received prior to settlement, the payment
shall be made on the settlement date. In the event that
certification is made after settlement, payment shall be
made upon receipt by seller of said certification. ANY
PAYMENT PROVIDED FOR IN THIS PARAGRAPH 4
IS CONTINGENT UPON RECEIPT OF SAID
CERTIFICATION WITHIN 24 MONTHS OF
SETTLEMENT DATE.

$ __18,320.59

Total Purchase Price $ _895.610.68
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AGRICULTURAL PRESERVATION ADVISORY BOARD
January 30, 2006

Mr. Charles Faller

Hilltop Farms Ltd Partnership
5307 Randolph Road
Rockville, Maryland 20852

Re: Request for Owners and Child lots — Hilltop Farms

Dear Mr.j{lgrﬁ“[

As you are aware, as Grantors of the Agricultural Preservation easement, the
partnership has reserved the personal rights for an owner’s lot as well as grant lots for the
children of the partnership (the “Lots”). Under the terms of the recorded easement, you
may only request a 1 acre lot; however if the Maryland National Capital Park an Planning
Commission (MNCPPC) and the County’s Department of Permitting Services (DPS)
require a larger lot size to meet well and septic regulations, then a larger lot can be
approved.

The Montgomery County Agricultural Preservation Advisory Board (APAB)
reviewed your request to create the Lots on your 245 acre County Agricultural Easement
property.

This letter acknowledges the approval from the APAB regarding the proposed
location of the Lots as shown on your plan titled “Preliminary Plan of Subdivision
Parcels 400 & 115 HILLTOP FARMS” drawn by Macris Hendricks & Glascock, P.A.
dated 7/22/05 with the most current revision of 01/18/06. The APAB was very
encouraged over your efforts to cluster these lots in close proximity to the property’s
boundary line. It is the opinion on the APAB that the proposed Lots will have a minimal
impact on the agricultural operation.

The only issue that the APAB would like to note regards lot #7. As we
understand the situation in order to accommodate the septic absorption field for this lot,
that a septic easement will be necessary on the agricultural remainder that is encumbered
by the agricultural easement. The agricultural preservation easement does allow for this
type of overlay easement and will allow the use of a septic easement is necessary to
obtain a final lot approval.

Department of Economic Development * Agricultural Services Division

18410 Muncaster Road * Derwood, Maryladd 20855 * 301/590-2823, FAX 301/590-26839




With receipt of this letter, you are hereby given permission to pursue approval of
the Lots with the Department of Permitting Services (DPS) and Maryland National
Capital Park and Planning Commission (MNCPPC). If these agencies require the size
and or location of the Lots be changed significantly, the APAB reserves the right to
reevaluate the new size and location. Attached is a copy of the lot location map provided
by the landowner which shows the size and lot locations which are subject to the
approval by the APAB. In addition, as part of our review of your County Easement
Documents, we have determined that a sufficient number of TDRs have been retained
and reserved for the Lots.

One last issue of importance, as you are aware, the Park and Planning
Commission is in the process of studying the application of child lots in the agricultural
reserve. It is likely there will be changes of how these lots may be approved and
additional restrictions on their use may be applied. Since MNCPPPC is the ultimate
approving authority on subdivisions within the County, they may apply additional
restrictions on these lots irrespective of the Agricultural Easement. At this time, the
'APAB is unsure if MNCPPC will require any additional restrictions on approval of these
lots.

Thank you for your time and if you have any questions please call me at (301)
590-2831.

Attachment: Lot Size and Location Map

CC: Cathy Conlon, DRC
Rich Weaver, DRC
APAB File
Landowner File
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OFFICE OF THE COUNTY ATTORMEY
Isiah Leggett Marc P. Hansen
County Executive Acting County Attorney
April 30, 2007
BY FACSIMILE AND FIRST CLASS MAIL

Tariq A. El-Baba, Esq.
Associate General Counsel

The Maryland-National Capital
Park and Planning Cominission
8787 Georgia Avenue, fuite 205
Silver Spring, Maryland 20910

RE: Hilltop Fanns
Dear Tariq:

This Office reprusents the Agricultural Services Division of the County’s Department of
Economic Development (Staff) and the Agricultural Preservation Board (APAB). My clients
have requested that I provide you with a letter outlining some of the history of the Hilltop Farms
Limited Partnership’s (I'artnership) Agricultural Prcservation Easement and the policy
considerations behind pirchasing an casement from a family partnership.

On April 7, 1994, a Deed of Agricultural Preservation Easement was recorded among the
land records of Montgoinery County, Maryland in Liber 12500, folio 642 (Easement) against
247.54 acres owed by the Partnership (Easement Property). Under the terms of the Easement,
the Partnership also sold 38 development rights (TDRs) to the Co nty and retained eight TDRS -
one for a dwelling already located on the Easement Property and seven for potential lots reserved
under the terms of the Easement. A copy of the recorded Easement is enclosed for your
reference.

By purchasing this Easement and recording it among the land records, the County
achieved at least the fol'owing:

1) (other than t1e reserved rights for 8 lots) restricting the: use of 247.54 acres to
agricultural »perations (Paragraphs 2,3,4,6, and 8);

2) acquiring 38 development rights (TDRS) (these TDRs could have been sold by the
Partnership 10 a third party and used to increase the density of development in
receiving arcas throughout the County) (Paragraph 7);

3) prohibiting the sale of the 8 TDRs remaining with the Eascment Property and limiting
their use for the one existing dwelling and the subdivision of the seven potential lots
reserved uncler the Easement (Paragraph 7); '
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Tarig A. El-Baba, Esq.
April 30, 2007
Page Two

4) purchasing 38 TDRs and restricting the use of the 8 TIDRs remaining with the
Easement Property cnsures that the Easement Property will be not be used for
commercial, industrial or any non-agricultural usc — while the Easement has the
potential of heing terminated after 25 ycars (Paragraph 11), the restrictions contained
in the Transier of Development Rights E:asement that zonveyed the 38 TDRs to the
County are perpetua) (see Paragraph 1 of the Transfer of Dcvelopment Rights (TDR )

~ Easement re:;orded among the land records of Montgomery County, Maryland on
April 7, 199} in Liber 12500, folio 658 - a copy. is enclosed for your reference);

5) requiring the Partnership to obtain APAB approval for the ownersbip and location of
the 7 rescrved lots before lots can be subdivided and dwelling units constructed on
them (Paragaph 2);

6) Jimiting the -ight to subdivide a lot and construct a dwelling to the Partnership (and
the partners comprising the Partnership) because the right to subdivide a lot can not
be transferred (Paragraph 2(a)); and

7) requiring the: Partnership fo obtain and comply with scil, water and forestry
conservatior plans (Paragraph 5).

When purchasing the Easement, the County was well aware that it was contracting with a
partnership. That contractual relationship was approved by the S:aff, the APAB and this Office.
There is no law prohibi:ing the County from contracting with a partnership to purchase an
agricultural easement. 3ee Chapter 2B of the Montgomery County Code (and its attendant
regulations found in the Code of Montgomery County Regulatiors §02B.00.01.01, ef seq.) and
Title 2, Subtitle 5 (§2-501, et seq.) of the Agriculture Article of the Annotated Code of Maryland
(and its attendant regulntions found in Code of Maryland Regulations §15.01.01, er seq.). The
State Code provisions govern casements purchased by the Maryland Agricultural Land
Preservation Foundatio 1 (MALPF) but, strictly speaking, they do not apply to the County’s
agricultural easement program. However, the County’s easemen® program is closely patterned
after the MALPF Program.'

When determining whether to purcbase an casement on tte Partnership’s property, the
County’s decision was governed by the following considerations:

1) ensuring the continued agricultural use of a large parcel (almost 250 acres) of
property located in the County’s agricultural reserve;

2) recognizing that large farms, for tax purposes, are often held by business entities, like
partnerships;

3) reviewing tlic partners behind the partnership to determine their relauonshnp to each
other and thzir relationship to the Easement Property; and

4) supporting the ability of family members to live on family farms.

' The County must also obti.in regular certification from the State that its agricuhural easement program mects State
requirements. This certificztion is crucial to the County's ability to fund its eisement program. Without the
certification, the County wculd not be able to collect 75% of the State's portion of the Agricultural Transfer Tax
collected on transfers of agr icultural land in the County. The retention of this tax is one of the primary funding
sources for the Counly’s ea-ement program. The certification process mcludes the County providing specific
information about the casenients purchased with the State funding.

101 Monroc Street, Rockville, Maryland 20850-2540 = 240-777-6716=TTD 140-777-2545 * Fax 240-777-6705

vickie.gaul@montgomerycountymd.go
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Prior to entering into its contractual relationship with the Fartnership, the County looked
closely at those persons comprising the partnership and determined that the Partnership was
comprised of a father (C harles Faller, [1I), mother (L. Jean Faller) and their children. Because
the partnership was corr prised of family members, the County was willing to enter into a
contractual relationship with the Panncrshlp and permit it to reserve in the Easement futurc lots
for partners/family men bers.?

When Charles E. Faller, III requested seven “child lots” in December 1998 the APAB
carefully considered the request and eventually approved it in Fetruary of 1999.% For various
reasons, that request ha: a long and rather rocky history with the APAB, including the APAB, in
2000, requiring the Partaership to resubmit its subdivision plan to the DRC because the proposed
plan was not in conformance with the requirements of the Easement, and the APAB, in 2005,
rescinding its approval of the Jots because the APAB was concerred the lots might be subdmded
and sold to persons not partners/family members.

That history has only served to make the APAB more cautious in making a decision in
2006 about whether or 110t to approve the requested lots. The APAB involved this Office in
several meetings to disc uss steps that could be taken to ensure thzt the lots would be used by the
“children” and would b titled in the name of each of the children. After the Partnership met the
APAB's demands for information and documentation, the County agreed to honor its contractual
obligations under the terms of the Easement and approve the lots now under consideration by the
Commission.

With respect to the size of the lots requested by the Partncrship, the Staff and the APAB
have consistently interpreted the provisions of Chapter 2B-11(c)(1) and (2) as permitting a
grantor of an agricultural easement the ability to request a one ac-¢ lot for the grantor or child;
however, if one acre is insufficient in order to meet legal requircments for well, septic or
subdivision, a grantor Fas been approved for the lot size necessary to meet those requirements.

It is true that su»sections (1) and (2) are dissimilar in that subsection (2) addressing child
lots does not contain the provision “or the minimum lot sized required by the zoning and health
regulations.” Instead, the child lot provision appears to provide more latitude to the APAB in
terms of determining let size, as the APAB’s review about what i:onstitutes the “the minimum lot

2| have been advised by a MALPF representative of the State’s Department of Agriculture, and the Assistant
Attorney General assigned ‘o that agency, that the State regularly provides agricultural eascments to business
entities, including corporations, and permits those business entities to rescrve lots for “owners” and “children." Like
the County, their goal is to :nsure the continued agricultural use of the property. When permitting a business entity
1o reserve lots, the State det srmines whether the entity is comprised of family members or a group of vnrelated
individuals. If the entity is comprised of family members (such as a father, mother and children), the State permits
the reservation of futurc Jot i, If the business entity is comprised of a group of unrelated individuals, the State
permits the reservation of a single lot.

? The term “child lots” is sc mewhat of a misnomer here. The lots will be deeded to the children of Charles Faller,
111 and L. Jean Falley, all o whom are parters under the Hilltop Farm Partnership Agreement. Hence, it is
probably more appropriate ‘o consider the requestcd lots “owner” lots in that »ach prospective lot will be owned by,
andtnl:dmhenmof a partner.
101 Monroe Strect, | ockville, Maryland 20850-2540 = 240-777-6716<TTD 240-777-2545 = Fax 240-777-6705

vickie.gaul@montgomerycountymd.gov
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Tariq A. El-Baba, Esq.
April 30 , 2007
Page Four

size required” is not limited to zoning and health considerations. Irrespective of this difference,
the APAB has consisteritly limited its determination of the minimum lot size required to zoning
and health considerations.’

In the case of th:: Hilltop Farms’ request for lots, the APAB has determined that the
number of lots and their proposed configuration on the Easement Property meet both the
Easement restrictions (1o more than 8 lots) and the overarching policy goal of the County’s
Easement Program — m: iximizing the agricultural potential on the property. Clustering the
proposed lots, as oppos::d to spreading them out over the Easement Property so that there is 1 lot
situated on every 25 acies, maximizes the agricultural potential o the Hilltop Farm property.

Please note that neither the APAB nor the Staff has an opinion with respect to whether
the sizes of the lots projiosed by the Partnership are the minimum lot sizes required to obtain
well and septic approvals. Instead, that burden belongs to the Partnership in conjunction with the
Department of Permitting Services (and its determination conceming well and septic) and the
Park and Planning Commission (and its determination conceming subdivision requircments),
The APAB, in its approval of the proposed lots, has specifically riotified the Partnership that if
the lot sizes are change:] from the sizes approved by the APAB, tae Partnership is required to
resubmit the revised lot sizes (and, if applicable, revised lot locat ons) for APAB approval.

Thank you for tlie opportunity to present the County’s position on these important
agricultural issucs.

Sincerely,

inleer

Vickic L. Gaul
Associate County Attomey

4 Section 2B-1 1(c) of the Montgomery County Codc provides:

(c) A person who owns lind that the council has included in a county district must not use or subdivide the land
for residential, commercial, or industrial uses, However, a grantor may use no more than:

(1) One (1) acre, or the minimum lot size required by the zoning and health regulations, whichever
is greater, 1o build a house for use by the grantor;

(2) One (1) acre, 1r the minimum lot size required, whichever is greater, to a maximum density of not
more than one (1) house per twenty-five (25) acres for cach houe built, to be occupied by an adult
child of the grntor, to 2 maximum of ten (!IO) children . . ..

These provisions have remained unchanged since Bill No. 56-87 was passed by the County Council and signed by
the County Executive in February of 1988. A copy of Bill No. 56-87 is enclo:ed for your reference. It is intercsting
to note that prior to its passige, the Bill was amended to add “whichever is gri:ater” to both subsections{c)(1) and

. (e)2).

101 Monroe Strect, Rockville, Maryland 20850-2540 + 24&177-61'1 6°TTD ::40-777-2545 « Fax 240-777-6705
vickie.gaul@montgomerycountymd.go/
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Enclosures:
Deed of Agricultural Exsement

Transfer of Development Rights Easement
Bill 56-87

cc: Jeremy Criss
John Zawitoski
Agricultural Preservation Board

101 Monroe Street, Rockville, Maryland 20850-2540 + 240-777-6716-TTT) 240-777-2545 * Fax 240-777-6705
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'l " MONTGOMERY COUNTY PLANNING DEPARTMENT
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMM .
' MCPB
Item #
07/19/07

" MEMORANDUM

DATE:  June 15,2007
TO: Montgomery County Planning Board
VIA: Rose Krasnow, Chief -
- Development Review Division
Catherine Conlon, Supervisor
Development Review
FROM: Richard A. Weaver, Coordinator (301) 495-4544 ZALJ

Development Review Division :

REVIEW TYPE:  Preliminary Plan Review
APPLYING FOR: Subdivision of Eight Lots and One Outlot

PROJECT NAME: Hilltop Farm o
CASE #: 120050740 (formerly 1-05074)
REVIEW BASIS:  Chapter 50, Montgomery County Subdivision Regulations

ZONE: RDT ’ , : )
LOCATION: Located on the south side of West Old Baltimore Road, the west side of
: : Slidell Road, the north side of Barnesville Road and the east side of Peach
Tree Road , ' : :
MASTER PLAN:  Agricultural and Rural Open Space (AROS)
APPLICANT: Hilltop Farm, Ltd.
ENGINEER: Macris, Hendricks and Glascock

FILING DATE:  February 23, 2005
HEARING DATE: June 28, 2007

8787 Georgia Avenue, Silver Spring, Maryland 20910 Brecror’s Office: 301.495.4500 Fax: 301.495.1310

www.MontgomeryPlanning.org 100% recyded paper



STAFF RECOMMENDATION: Approval, subject to the following conditions:

1)

2) -

3)

4)

5)

6)
7)

8)

9)

10)
11)

12)

13)

Approval under this preliminary plan is limited to eight lots for eight one-family
residential dwelling units.

Record Plat to reflect a note as follows, "Lot 8 as shown on the preliminary plan is
created under Sec. 2B-11(c)(1) of the Montgomery County Code and is for the use of the
grantor."

The record plat to include a note as follows: “The use of Lot 8 is restricted to one
dwelling unit and agricultural use, including the right to construct houses for tenants fully
engaged in the operation of the farm.”

Record plat to include a note as follows: “Lots 1 through 7 as shown on the approved

. preliminary plan are created pursuant to the Preservation Easement Agreement between

the Applicant and Montgomery County, Maryland for the sole purpose of constructing
dwellings for the personal use of the Applicant or children of the Applicant Partnership’s
individual partners.

Prior to issuance of building permits, the Applicant shall enter into a Covenant, to be
recorded in the Land Records for Montgomery County, Maryland, that restricts the
ownership of Lots 1-7 to the Applicant or children of the Applicant Partnership’s
individual partners. The restriction shall apply for a period of Five (5) Years
commencing on the date a building permit is issued to construct a dwelling unit on each
such lot.

The deed, conveying ownership of each lot (1-7), shall be only in the name of the

-child/owner as required by the Preservation Easement Agreement. A copy of the deed

shall accompany the building permit application for each lot.

Prior to recordation of the plat(s), the Applicant must obtain a release from the
Montgomery County Department of Economic Development. Said release shall include a
copy of the final plat drawing. '

Compliance with the conditions of approval of the preliminary forest conservation plan,
including development and implementation of an invasive management control plan for
all areas within the proposed forest conservation easement prior to using any forest bank
credits. The applicant must satisfy all conditions prior to recording of plat(s) or MCDPS
issuance of sediment and erosion control permits, as applicable.

Septic line to serve Lot 7 shall be directionally bored under stream invert at the location
shown on the approved preliminary plan. A pre-construction meeting with MNCPPC
enforcement staff is required prior to commencement of this activity.

The Applicant must comply with the conditions of the MCDPS stormwater management
approval dated March 30, 2005.

The Applicant must comply with the conditions of MCDPWT letter dated May 8, 2006,
unless otherwise amended.

The applicant must dedicate all road rights-of-way shown on the approved preliminary
plan to the full width mandated by the AROS Master Plan, unless otherwise designated
on the preliminary plan.

Record plat to reflect a Category I easement over all areas of stream valley buffers and
forest conservation areas.



14)  The Applicant must comply with the conditions of MCDPS (Health Dept.) septic
approval dated May 11, 2005. -

15)  Record plat to reflect common ingress/egress and utility easements over all shared
driveways.

16)  Record plat to reflect a note stating that a TDR was available and has been reserved for
each of the lots being created by the preliminary plan

17)  The Adequate Public Facility (APF) review for the preliminary plan will remain valid for

_ sixty-one (61) months from the date of mailing of the Planning Board opinion.

18)  Other necessary easements shall be shown on the record plat.

I. SITE DESCRIPTION: (Attachment A — Vicinity Map)

The subject property is comprised of two parcels totaling 232.7 acres of land in the RDT
zone. The property is located in the center of the area defined by the intersections.of West Old
Baltimore Road, an Exceptional Rustic Road and Slidell Road, Barnesville Road and Peach Tree
Road all Rustic Roads. A house and a number of agricultural outbuildings currently occupy the
site. The property is rolling in nature and is currently almost exclusively in agricultural uses,
including crops and livestock. Those areas that are unsuitable for agriculture are mostly forested.
A tributary to Little Seneca Creek, the Bucklodge Branch, a Use I stream, traverses the site
flowing generally from north to south into Little Seneca Lake.

II. PROJECT DESCRIPTION: (Attachment B — Preliminary Plan)

The application proposes to create eight (8) lots from the entirety of the two parcels.
Seven of the lots are grouped for the most part in the northern portion of the site on
approximately 25 acres. The remaining 207 acres, with the existing house and agricultural
buildings, will also become a lot that will continue in operation as a horse farm or could be
- converted to a farm with crop production. The clustered lots range in size from 2.0 acres to 5.9
acres and have been minimized in size to maximize the agricultural opportunities on the farm lot.
Approvals for standard subsurface septic systems have been secured for all 8 lots, including the
existing house on Lot 8. On Lot 7, the drainage line from the septic tank to the septic drain field
will need to cross a stream and be located on the large agricultural lot. As such, staff has
evaluated this crossing and has made specific recommendations for how this can be done in the
most environmentally sensitive manner. (See Environmental Discussion)

The subject property is encumbered by a County Agricultural Easement Program (AEP)
easement, which the owners of the property, Hilltop Partnership, entered into in 1994. The AEP
easement established for this property included the ability to create lots for the owner of the
property, and the owner’s children, with approval from the Agricultural Preservation Advisory
Board. While these lots are being created under the AEP for the owner and their children, they
are not the child (kiddie) lots that staff and the Planning Board have typically reviewed to date.
These lots are established under the AEP and not pursuant to Section 59-C-9.74 (b) of the
Zoning Ordinance. Under the AEP there is no residency requirement (length of residency) for
the lots at this time, however, the Applicant has proffered a residency period of 5 years (see
Condition #5).



By letter dated January 30, 2006, the Montgomery County Agricultural Preservation
- Advisory Board (APAB) has approved the location and size of the lots as shown on the
preliminary plan, finding that they conform to the established AEP and that the location of the
lots “will have a minimal impact on the agricultural operation.” Although Section 2B-11 of the
Code requires lots be at the minimum for the RDT zone (1 acre), the section also allows the lots
to be increased in size at the direction of the Planning Board and MCDPS to meet other zoning
and health regulations such as well and septic. The applicant has demonstrated to planning staff
and staff of the MCDPS, Well and Septic Section that lots greater than one acre are necessary to
meet well and septic requirements. Section 2B-11 also suggests that the APAB must re-review
the plan .if the proposed lots are significantly different than that originally approved The APAB
also notes that the crossing of the stream with the aforementioned septic line is allowed by the
agricultural easement. Agricultural operations can continue on top of approved septic reserve
areas.

III. PREVIOUS BOARD HEARING

The Planning Board at a regularly scheduled public hearing on June 8, 2006 reviewed
this plan. After considering the testimony of the staff, applicant, and citizens, the Board
determined that additional information was needed to make a decision, and the item was
deferred. The plan before the Planning Board today is the same plan that was reviewed at the
June 8, 2006 hearing; however, supporting documentation, as requested by the Board, has been
added to the staff report.

- IV. ANALYSIS AND FINDINGS
A. Conformance with the Agricultural and Open Space Master Plan

The Agricultural and Rural Open Space (AROS) Master Plan establishes agriculture as
the preferred use for land in the Rural Density Transfer (RDT) zone. The preliminary plan lot
configurations should promote the continued use of the property for agricultural purposes. For
this plan, a 207-acre farm operation will be maintained on proposed Lot 8. The seven smaller
lots all meet the minimum size allowed by the zone and have been reduced to the minimum size
that can be accommodated to include the house, septic systems and well. The portion of the site
allotted for the seven lots is in an area that, while capable of being farmed, is well removed from
the operating farm on Lot 8 and further buffered from the ongoing agricultural activity on Lot 8
by an existing hedgerow. The approval of the Plan and finalization of the terms of the Easement
- assures that the 208 acre farm lot remains available for agriculture in perpetuity. Staff finds the
proposed preliminary plan conforms to the recommendations for preservation of agricultural uses
as specified in the Agricultural and Rural Open Space Master Plan.

B. Countywide Park Trail Plan
The Park Planning and Resource Analysis section requested an equestrian easement on

the property in a north to south direction. Lot 8, the large agricultural lot that will continue to
operate as a commercial equestrian facility, would contain this easement. The individual leasing
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the land, and future owner of the lot, has opposed the easement across the lot, citing issues with
liability. The applicant has demonstrated that on the adjacent Henley Hall Subdivision,
immediately abutting the subject property to the east, there is an existing platted equestrian
easement that can be used by those on the subject property to move north and south. Therefore,
an easement on the subject property has not been recommended. -

C. Functional Master Plan for Rustic Roads

The Functional Master Plan for Rustic Roads (1996) identifies the four previously
described boundary roads as Rustic, with West Old Baltimore defined as Exceptional Rustic. The
Rustic Roads Plan contains specific language that includes the following statement, “The rustic
roads designation is not intended to affect the use of adjoining land except in the design of access
to subdivisions.” As per the MCDPWT approval letter dated May 8, 2006, access to the
individual lots will be fully addressed by MCDPS, County Rustic Roads Program at the time of
record plat. Driveway locations as shown on the plan may need to be adjusted and the site
distance evaluations will be completed as part of that review.

This plan anticipates that there will be three (3) access points to West Old Baltimore
Road and one access on Slidell Road. One issue considered was that if a driveway is shared by
two or more homes, Fire and Rescue requires a twenty (20) foot wide fire access drive, which -
involves more clearing along the road frontage. For a single home access, Fire and Rescue has
no standards and the driveway is likely to be 10 to 12 feet wide, which involves less clearing.
Staff was faced with balancing the two, somewhat conflicting, requirements and believes that
one twenty foot access point and two standard driveway access points onto West Old Baltimore
is the least intrusive to the natural hedgerow and rustic character of the roadway. For the single,
twenty (20) foot wide driveway access point on West Old Baltimore Road, grass pavers or
grasscrete can be used to soften the visual impact to the road right-of-way. Given the limited
amount of frontage on Slidell Road, a single, twenty foot wide access point is better than three
smaller access points. These proposed designs will meet the Rustic Roads Master Plan
recommendations.

D. Conformance to the Chapter 59, the Zoning Ordinance and Chapter 50, the Subdivision
Regulations

The application complies with Chapter 59, the Montgomery County Zoning Ordinance.
The base density in the RDT zone is one unit for every twenty-five acres. This 232-aére property
is otherwise eligible for consideration for 9 residential lots. The proposal requests 8 lots,
therefore, this request is in conformance with the density calculations of the Zoning Ordinance,
Section 59-C-4.1. The lot sizes proposed by this application also comply with the minimum lot
size established in the RDT zone, which is 1.0 acre. The APAB and County Attorney’s Office
have determined that there are an adequate number of TDR’s available to accommodate the 8
lots. It should be noted that all lots are served by standard septic systems; no sand mound
systems are approved. The Applicant has proffered to enter into a Covenant, to be recorded in
the Land Records for Montgomery County, Maryland, that restricts the ownership of Lots 1-7 to
the Applicant or children of the Partnership’s individual partners. The restriction shall apply for



a period of Five (5) Years commencing on the date a building permit is issued to construct a
dwelling unit on each such lot.

Te lots as proposed will meet all the dimensional requirements for area, frontage, width,
and setbacks in that zone. A summary of this review is included in attached Table 1. The
application has been reviewed by other applicable county agencies, all of who have
recommended approval of the plan.

E. Forest Conservation

The application complies with Chapter 22A of the Montgomery County Code, the Forest
Conservation Law. Section 22A-5(b) of the Code allows exemptions from the forest
conservation requirements for properties that commit to continue commercial agriculture.
Therefore, all but 25 acres of the 232-acre site are exempt, pursuant to this provision. On the .
remaining 25 acres of property there is no existing forest or environmental buffers. The
applicant will meet the required minimum afforestation planting threshold by preserving 10.4
acres of existing forest on the “exempt’ portion of the property.

The applicant’s preliminary forest conservation plan shows 58.18 acres of land on
proposed Lot 8 to be included in a Category I forest conservation -easement. This area includes
existing forest within and outside of the approved environmental buffers, plus unforested
portions of environmental buffers. It is the applicant’s intent to create a forest conservation bank
within this easement area. The area included in the forest conservation bank includes 53.35
acres of existing forest and 4.83 acres of unforested areas. Environmental Planning noted the
presence of invasive plants in some of the forest stands identified on the NRI/FSD. Therefore, a
condition of approval has been included requiring the applicant to develop and begin
implementing an invasive species management control plan on all areas included in the proposed
forest conservation easement area before any forest conservation bank credits can be used.

F. Environmental Buffers

The application complies with the Planning Board adopted Environmental Guidelines and
Section 50-32 of the Montgomery County Subdivision Regulations pertaining to preservation of
environmentally sensitive areas. The NRI/FSD for this property was approved on February 15,
2005. The site includes 44.2 acres of environmental buffer, 30 acres of floodplain and 12 acres
" of wetlands. These environmentally sensitive areas ‘are associated with the Bucklodge Branch,
which traverses the site. The preliminary plan of subdivision depicts only one encroachment into
the buffers, that being the septic line for Lot 7. This encroachment is necessary to connect the
septic tank to the approved septic drain field and reserve area on Lot 8. Environmental Planning
supports the encroachment based on the fact that the applicant has demonstrated that it is
unavoidable. The applicant contracted with an individual who conducts septic testing and has a
demonstrated proficiency with Montgomery County soils. Three additional percolation test pits
revealed rock from 6-14 feet deep, 3-10 feet deep and 1-10 feet deep on Lot 7. In addition to the
unsuitable soil depths, the slopes were too steep to consider using sand mounds. Based on the
test pits and slopes, it was determined that no feasible septic reserve area could be established on
Lot 7 and the closest available area for satisfactory percolation was on Lot 8.
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To accomplish the crossing of the stream with the septic line, MCDPS — Well and Septic
has approved pumping the effluent. To minimize impacts to the stream, staff has conditioned
that this septic line be bored under the stream channel. This technique will preserve the stream
- and its banks. The vegetation in the stream buffer in the location of this crossing is mostly non-
native, invasive shrub species. The septic line will impact no forest within the buffer.

G. Transportation

The proposed lots do not generate 30 or more vehicle trips during the morning or evening
peak-hours. Therefore, the application is not subject to Local Area Transportation Review.
Since the abutting roads are rustic, and due to the low-density nature of the area, no sidewalks
are required of the applicant. The applicant will be required to dedicate the proper Master Plan
right-of-ways prior to the record plat. Proposed access will be safe and adequate with the
" proposed improvements. '

V. ISSUES RAISED AT THE PREVIOUS HEARING

Board members specifically requested more information on the following issues:

* The function of the Agricultural Preservation Advisory Board in creating
easements and child lots;

® The ability of a Partnership to have children for which to create child lots: and

* Are the lots as small as could reasonably be accepted for zoning and health
reasons?

In response staff has the following analysis:
A. Montgomery County Agricultural Easement Program

Montgomery County’s Agricultural Easement Program has its origin in Chapter 2B of the
Montgomery County Code entitled “Agricultural Land Preservation” and in the Agricultural
Article of the Annotated Code of Maryland, Title 2, Subtitle 5. The governing body for County
Agricultural Easements is the Agricultural Preservation Advisory Board (“APAB”), pursuant to
Section 2B-2.

The APAB’s duties and responsibilities include the following:

“(1)  To advise the county governing body with respect to the establishment of state
and county agricultural districts and the approval of purchases of easements by the foundation
within the county;

(2)  To assist the county governing body in reviewing the status of state and county
agricultural districts and land under easement;
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(3)  To advise the foundation concerning county priorities for agricultural
preservation; '

(4)  To promote preservation of agriculture within the county by offering information
and assistance to farmers with respect to establishment of state and county agrlcultural districts
and purchase of easements; and

(5) Inaddition to those duties prescribed by state law, the board should:

a. Delineate areas of productive agricultural land in the county.

b. Recommend to the county executive procedures for mediation or
arbitration of disputes as to values of easements being considered for
purchase by the county.

c. Review and make recommendations to the governing body on
regulations proposed for state and county agricultural districts, and
perform other duties as may be assigned by the county council or county
executive. :

d. Prepare and/or review recommendations to the governing body
with regard to county policies and programs for agricultural preservation.
e. Cooperate with the planning board, the cooperative extension
service and the soil conservation district in carrying out its
responsibilities.”

For land to be encumbered with a Montgomery County Agricultural Easement, it must be
“Eligible Land” as defined in Chapter 2, Section 2B-7 of the County Code. The County Code
authorizes the County to purchase an easement without establishing an agricultural district if
land is in the RDT, Rural, or Rural Cluster Zone; the county is not permitted to purchase an
easement under Chapter 2B if further development of such land is already precluded by another
easement.

The Hilltop Farms property is zoned RDT and development is not precluded by any other
easement. The Hilltop Farms property, containing 232.7 acres, could be developed in ‘
accordance with the RDT zoning with 9 residential lots. Pursuant to the Preservation Easement,
only 8 lots are permitted.

In accordance with the authority vested in Montgomery County by Chapter 2B of the
Montgomery County Code, Montgomery County acquired an Agricultural Preservation
Easement by Deed dated March 4, 1994, recorded among the land records of Montgomery
County. That Deed constitutes the only restriction on the development of the Subject Property
that is in addition to the generally applicable County Code requirements.

B. Partnership Status

In a letter dated, April 30, 2007 from the County Attorney’s Office (Attachment C) the
Associate County Attorney acknowledges the full participation of the Office in the preparation of
the Easement for the Hilltop Farm Partnership. Prior to entering into the contractual relationship
with the Partnership, the County considered the family members comprising the Partnership.

The County Attorney’s Office understood that the Partnership consisted of a father (Charles
Faller, III), mother (Jean Faller) and their children, and was willing to enter into the contract.
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The APAB approved of the concept of one lot for the owner and 7 child lots in 1998. In
the ensuing years, a number of issues had to be resolved and in 2006 the plan before the Planning
Board today was approved by the APAB and was found to comply with the requirements of the
Easement. Specific notations that are to be included on the plat have been reviewed by the
APAB and found to comply with the requirements of the April 20, 2006 email to staff. A copy
of the Easement is provided as Attachment D.

C. Lot Size

The lot size permitted by the Zoning Ordinance in the RDT zone is a minimum of 40,000
square feet. The lot size permitted by the Recorded Easement for the Hilltop Farm is “one acre,
or the minimum lot size required by the zoning and health regulations, whichever is greater.”

Secﬁon 2B-11 of the County Code provides, in part as folldws:

(c) A person who owns land that the council has included in a county district must not
use or subdivide the land for residential, commercial, or industrial uses. However, a
grantor may use no more than:

(1) One (1) acre, or the minimum lot size required by the zoning and health -
regulations, whichever is greater, to build a house for use by the grantor;

(2) One (1) acre, or the minimum lot size required, whichever is greater, to a
maximum density of not more than one (1) house per twenty-five (25) acres
for each house built, to be occupied by an adult child of the grantor, to a
maximum of ten (10) children.

The language in subsection (c) 2 above excludes the “by the zoning and health
regulations” language, which is specifically included in section ¢ (1). There was an assertion at
the first hearing that the only conclusion that can be reached from the apparent omission of this
language is that the grantor’s lot is permitted to be greater than one acre, for health and zoning
regulations, however, lots for the adult child of the Grantor are not permitted to exceed one acre.
The County Attorney’s letter maintains that the overarching goal of the County’s Easement
Program is to maximize the agricultural potential on a property, and this is best achieved by
“clustering” lots. The letter recognizes the omission of the language in section (c) 2 and asserts
that, “Irrespective of this difference, the APAB has consistently limitéd its determination of the
minimum lot size required to zoning and health considerations.”

Attachment Eillustrates the rationale behind the lots sizes proposed by the Plan. The
illustration shows that there are specific areas on the Property that were able to pass the
percolation standards; it also shows that some areas did not pass percolation standards or were
not tested due to the known presence of soil limitations. Those areas that could not, or would
not, pass the County’s standards are shown in brown cross-hatching on the illustration. To assist
with understanding the full limitations of the site, staff and the applicant consulted with the
MCDPS, Well and Septic staff to discuss the layout of the wells and septic systems with respect
to the location of the homesites.
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MCDPS staff does not believe there are any significant opportunities to further minimize
the development’s impact to the agricultural capabilities on this portion of the Property. The
ability to relocate septic systems, as shown on the plan, is very limited due to soils constraints.
Since wells and homesites must be located upslope of the septic systems, movement of homes to
provide additional agricultural opportunities on this small portion of the greater farm is
practically nil. Although the size of Lot 7 at 5.9 acres may seem excessive, the slopes on the
north and west sides of Lot 7 are not conducive to mechanized machinery and the soil types are
not prime agricultural soils, especially on slopes that in some places exceed 18%. This portion
of proposed Lot 7 would be best suited to remain in grass cover and perhaps be used as pasture
by future property owners of that lot.

The requested lot sizes, therefore, are necessary to satisfy the regulatory constraints associated
with the percolation testing results, the statutory and regulation-mandated setbacks between
septic system areas and well systems, and to address slopes that exist on the Subject Property.
In consideration of all the factors that must be reviewed and considered when testing for
percolation systems, including depth to groundwater, slopes, 100 foot well arcs, topographic
relationship of septic field to proposed wells and homesites, as well as the general capability of
the soils to pass testing, there are no significant opportunities to reduce impacts to the
agricultural productivity of this farm by this development.

VI. COMMUNITY OUTREACH (Attachment F

This application was received before any requirements to hold pre-submission meetings
- with interested property owners. However, staff has responded to inquires about the project by
telephone and in a meeting with interested parties. The meeting involved Dr. Peter Eeg and Mr.
Alan Noble who are concerned with the proposed number and location of the lots, the need for
septic access crossing the stream and the function of the AEP. The meeting included a
discussion of the overall approval process, the timing of the hearings, and the history of this plan
especially with the APAB. The discussion also included staff’s justification for approval of lots
in the RDT zone and the specifics of the analysis for the proposed lots, as discussed above.

Both Dr. Eeg and Mr. Noble, and other citizens, testified at the first hearing and raised a
number of issues including environmental impact, density, use of “child lots”, enforcement of
“child lots”, length of occupancy of homes on “child lots” and whether a Partnership can have
children for which to create “child lots”. As previously discussed in this report, it is staff’s
opinion that all of the issues have been adequately addressed.

VII. CONCLUSION:

Staff finds that Preliminary Plan #1-05075, Hilltop Farm conforms to the Agricultural
and Rural Open Space Master Plan and meets all necessary requirements of the Subdivision
Regulations and Zoning Ordinance, as summarized in attached Table 1. Staff further finds that
the size, width, shape, and orientation of the proposed lots are appropriate for the location of the
subdivision, and the size meets the Chapter 2B-11 requirements.. The density calculations are
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found to conform to the base density requirements of the RDT zone pursuant to Section 59-C-
5.3. The applicant has demonstrated the availability of sufficient Transferable Development
Rights (TDR’s) remaining on the property to support the requested lots, and the APAB has
approved creation of the lots for children under the terms of the existing AEP easement. As
such, Staff recommends approval of the preliminary plan, subject to compliance with the above
conditions. :

ATTACHMENTS:

Attachment A — Vicinity Map
Attachment B — Preliminary Plan
Attachment C — County Attorney Letter
Attachment D — Easement Agreement
Attachment E - Septic display
Attachment F- Correspondence
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Table 1: Preliminary Plan Data Table and Checklist

Plan Name: Hilltbp Farm

Plan Number: 12005074

Zoning: RDT
# of Lots: 8
# of Outlots: :
Dev. Type: Single Family Residential
PLAN DATA Zoning Ordinance Proposed for Verified Date
Development Approval the -
Standard Preliminary Plan
- 40,000 s.f. 2.0 acres. is 6/15/07
Minimum Lot Area (0.918 acres) minimum proposed
. 150 ft. 160 ft. is minimum 6/15/07
Lot Width : proposed
25 ft. 25 ft. is minimum 6/15/07
. Lot Frontage proposed
Setbacks
Front 50 ft. Min. Must meet minimum’ 6/15/07
Side 20 ft. Min./ 20 ft. Must meet minimum’ 6/15/07
40 total
Rear 35 ft. Min. Must meet minimum’ 6/15/07
. : May not exceed 6/15/07
Height 50 ft. Max. maximum’
Max Resid’l d.u.’s 9 8 6/15/07
per Zoning
MPDUs N/A
TDRs N/A
Site Plan Req'd? No
FINDINGS
SUBDIVISION
Lot frontage on Public Street Yes 6/15/07
Road dedication and frontage improvements Yes Agency letter 5/8/06
Environmental Guidelines Yes Staff memo 5/16/06
Forest Conservation Yes Staff memo . 5/16/06
Master Plan Compliance Yes 6/15/07
Other (i.e., parks, historic preservation)
ADEQUATE PUBLIC FACILITIES
Stormwater Management Yes Agency letter 3/30/05
Water and Sewer (wssc) N/a
10-yr Water and Sewer Plan Compliance Yes 6/15/07
Well and Septic Yes Agency letter 5/11/06
Local Area Traffic Review N/a
Fire and Rescue Yes Agency letter

Other (i.e., schools)

'2/6/06

' As determined by MCDPS at the time of building permit.
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NOTICE

The planimetric, property, and topographic information shown on this map is based on copyrighted Map Products from the Montgomery

County Department of Park and Planning of the Maryland -National Capital Park and Planning Commission, and may not be copied or N
reproduced without written permission from M-NCPPC. . Key Map

Property lines are compiled by adjusting the property lines to topography created from aerial photography and should not be interpreted as

actual field surveys. Planimetric features were compiled from 1:14400 scale aerial photography using stereo photogrammetric methods.

This map is created from a variety of data sources, and may not reflect the most current conditions in any one location and may not be

completely accurate or up to date. All map features are approximately within five feet of their true location. This map may not be the
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Attochment “C”

OFFICE OF THE COUNTY ATTORMEY

Isiah Leggett : , ' Marc P. Hansen
County Executive . Acting County Attorney

April 30, 2007

BY FACSIMILE AND FIRST CLASS‘ MAIL

Tariq A. El-Baba, Esq.
Associate General Counsel

The Maryland-National Capital
Park and Planning' Cominission
8787 Georgia Avenue, Suite 205
Silver Spring, Maryland 20910

RE: Hilltop Farns
Dear Tariq:

This Office repri:sents the Agricultural Services Division of the County’s Department of
Economic Development (Staff) and the Agricultural Preservation Board (APAB). My clients
have requested that I provide you with a letter outlining some of the history of the Hilltop Farms
Limited Partnership’s (I ‘artnership) Agricultural Preservation Easement and the policy
considerations behind prirchasing an easement from a family partnership.

On April 7, 1994, a Deed of Agricultural Preservation Easement was recorded among the
land records of Mentgornery County, Maryland in Liber 12500, folio 642 (Easement) against
247.54 acres owed by the Partnership (Easement Property). Under the terms of the Easement,
the Partnership also sold 38 development rights (TDRs) to the Co'xnty and retained eight TDRS -
one for a dwelling already located on the Easement Property and reven for potential lots reserved
under the terms of the Easement, A copy of the recorded Easement js enclosed for your
reference. '

By purchasing this Easement and recording it among the land records, the County
achieved at least the following:

1) (other than t'e reserved rights for 8 lots) restricting the: use of 247.54 acres to
agricultural »perations (Paragraphs 2,3,4,6, and 8); ‘

2) acquiring 38 development rights (TDRS) (these TDRs could have been sold by the
Partnership 10 a third party and used to increase the density of development in
receiving arcas throughout the County) (Paragraph 7);

3) prohibiting the sale of the 8 TDRs remaining with the Easement Property and limiting
their use for the one existing dwelling and the subdivision of the seven potential lots
reserved uncler the Easement (Paragraph 7); ' ‘
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4) purchasing 38 TDRs and restricting the use of the 8 TIDRs remaining with the
Easement Property ensures that the Eascment Property will be not be used for
commercial, industrial or any non-agricultural usc — while the Easement has the
potential of heing terminated after 25 years (Paragrapt, 11), the restrictions contained
in the Transier of Development Rights Easement that sonveyed the 38 TDRs to the

. County are perpetua) (see Paragraph 1 of the Transfer of Dcvelopment Rights (TDR )
Easement re:orded among the land records of Montgomery County, Maryland on
April 7, 199} in Liber 12500, folio 658 - a copy.is enclosed for your reference);

5) requiring the Partnership to obtain APAB approval for the ownersbip and location of

them (Paragaph 2); :

6) Jimiting the -ight to subdivide a Jot and construct a dwelling to the Partnership (and
the partners somprising the Partnership) because the right to subdivide a lot can not
be transferred (Paragraph 2(a)); and _

7) requiring the: Partnership ¢o obtain and comply with scil, water and forestry
conservatior plans (Paragraph 5). '

When purchasing the Easement, the County was wel) aware that it was contracting with a
partnership. That contractual relationship was approved by the Siaff, the APAB and this Office.

regulations found in the Code of Montgomery County Regulatiors §02B.00.01.01, ¢¢ seq.) and
Title 2, Subtitle 5 (§2-501, et seq.) of the Agriculture Article of the Annotated Code of Maryland
(and its attendant regultions found in Code of Maryland Regulations §15.01.01, et seq.). The
State Code provisions govem casements purchased by the Maryland Agricultural Land
Preservation Foundatio (MALPF) but, strictly speaking, they do not apply to the County’s
agricultural easement program. However, the County’s easemen: program is closely patterned
after the MALPF Program.’ '

When determining whether to purchase an casement on the Partnership’s property, the
County’s decision was governed by the following considerations:

1) ensuring the continued agricultural use of a large parcel (almost 250 acres) of
property located in the County’s agricultura) reserve;

2) recognizing that large farms, for tax pwposes, are often held by business entities, like
partnerships;

3) reviewing e partners behind the partnership to determine their relationship to each
other and thair relationship to the Easement Property; and '

4) supporting the ability of family members to live on family farms.

' The County must also obt;.in regular certification from the State that its agriculral easement program meets State
requirements. This certificztion is crucial to the County’s ability to fund its e:sement program. Without the
certification, the County weuld not be able to collect 75% of the State's portien of the Agricultura] Transfer Tax
collected on transfers of agricultural land in the County. The retention of this tax is one of the primary funding
sources for the Counly’s ea-ement program. The certification process includes the County providing specific

information about the casen ents purchased with the State funding,
101 Monroc Street, Rockville, Maryland 20850-2540 - 240-777-67 16°TTD !140-777-2545 » Fax 240-777-6705

vickie.gau I@montgomerycountymd. gov
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Prior to entering into its contractual relationship with the Fartnership, the County looked
closely at those persons comprising the partnership and determined that the Partnership was
comprised of a father (C harles Faller, II), mother (L. Jean Faller) and their children. Because
the partnership was comprised of family members, the County was willing to enter into a
contractual relationship with the Partnership and permit it to reserve in the Easement future lots
for partners/family members.? '

When Charles E. Faller, 111 requested seven “child lots” in December 1998, the APAB
carefully considered the request and eventually approved it in Fetruary of 1999. For various
reasons, that request ba: a long and rather rocky history with the APAB, including the APAB, in
2000, tequiring the Partaership to resubmit its subdivision plan to the DRC because the proposed
plan was not in conformance with the requirements of the Easement, and the APAB, in 200s,
rescinding its approval «of the Jots because the APAB was concerred the lots might be subdivided
and sold to persons not partners/family members. -

That history has only served to make the APAB more cautious in making a decision in
2006 about whether or 110t to approve the requested lots. The APAB involved this Office in
several meetings to disc uss steps that could be taken to ensure that the lots would be used by the
“children” and would b- titled in the name of each of the children. After the Partnership met the
APAB’s demands for irformation and documentation, the County agreed to honor its contractual
obligations under the terms of the Easement and approve the lots now under consideration by the

Commission.

With respect to the size of the lots requested by the Partnership, the Staff and the APAB
have consistently interpreted the provisions of Chapter 2B-11(c)(1) and (2) as permitting a
grantor of an agricultural easement the ability to request a one ac-e lot for the grantor or child;
however, if one acre is insufficient in order to meet legal requirements for well, septic or
subdivision, a grantor has been approved for the lot size necessary to meet those requirements.

It is true that su»sections (1) and (2) are dissimilar in that subsection (2) addressing child
lots does not contain the provision “or the minimum lot sized required by the zoning and health
regulations.” Instead, the child lot provision appears to provide more latitude to the APAB in
terms of determining lct size, as the APAB’s review about what r:onstitutes the “the minimum lot

2| have been advised by a MALPF representative of the State’s Department of Agriculture, and the Assistant
Attorney Genernl assigned "o that agency, that the State regularly provides agricultural eascments to buginess
entities, including corporations, and permits those business entities to rescrve fots for “owmers” and “children.” Like
the County, their goal is to ‘nsure the continued agricultural use of the property. When permitting a business entity
to reserve lots, the State det srmines whether the entity is comprised of family members or a group of vnrelated
individuals. If the entity is comprised of family members (such as a father, mother and children), the State penmits
the reservation of future Jot ;. If the business entity is comprised of a group of unrelated individuals, the State
permits the reservation of a single lot.

? The term “child lots” is sc mewhat of a misnomer here. The lots will be deeded to the children of Charles Faller,
]Il and L. Jean Faller, all of whom are partners under the Hilltop Farm Partnership Agreement. Hence, it is
probably more appropriate to consider the requested lots “owner” lots in that 2ach prospective Jot will be owned by,

and titled in the namc of, a partner.
101 Monroe Street, | ockville, Maryland 20850-2540 « 240-777-6716-TTD 240-777-2545 » Fax 240-777-6705

vickie.gaul@montgomerycountymd. gov .
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size required” is not limited to zoning and health considerations. Irrespectjve of this difference,
thc APAB has consistertly limited its determination of the minimum lot size required to zoning
and health considerations.*

In the case of th: Hilltop Farms’ request for lots, the APAB has determined that the
number of lots and their proposed configuration on the Eascment Property meet both the
Easement restrictions (no more than 8 lots) and the overarching policy goal of the County’s
Easement Program — mi iximizing the agricultural potential on the property. Clustering the
proposed lots, as oppos:d to spreading them out over the Easement Property so that there is 1 lot
situated on every 25 acies, maximizes the agricultural potential o: the Hilltop Farm property.

Please note that neither the APAB nor the Staff has an opinion with respect to whether
the sizes of the lots projiosed by the Partnership are the minimum lot sizes required to-obtain
~ well and septic approvals. Instead, that burden belongs to the Partnership in conjunction with the
Department of Pernitting Services (and its determjnation concerming well and septic) and the
Park and Planning Commission (and its determination conceming, subdivision requirements),
The APAB, in its approval of the proposed lots, has specifically riotified the Partnership that if
the lot sizes are change:] from the sizes approved by the APAB, tae Partnership is required to

resubmit the revised lot sizes (and, if applicable, revised lot locatons) for APAB approval.

Thank you for t)ie opportunity to present the County's position on these important
agricultural issucs, :

| Sincerely,

Vickic L. Gaul
Associate County Attorney

9 Section 2B-1 1(c) of the Montgomery County Code provides:

(c) A person who owns 1nd that the council has included in a county district must not use or subdivide the land
for residential, commercial, or industrial uses, Howevecr, a grantor may use no more than:

(1)  One (1) acre, or the minimum lot size required by the zoning and health regulations, whichever
is greater, to build a house for use by the grantor;

(2) One (1) acre, vr the minimum lot size required, whichever is greater, to a maximum dengity of not
more than one (1) house per twenty-five (25) acres for cach houtie built, to be occupied by an adult
child of the gr.ntor, to a maximum of ten (10) children . . ..

These provisions have remained unchanged since Bill No. 56-87 was passed by the County Council and signed by
the County Executive in February of 1988, A copy of Bill No. 56-87 is enclo:ed for your reference. It is intercsting
to note that prior (o its pass:ge, the Bill was amended to add “whichever is gr:ater” to both subsections (c)(1) and

. (©)(2).

101 Monroe Strect, Rackville, Maryland 20850-2540 « 240-777-67.16-TI‘D +140-777-2545 « Fax 240-777.6705
vickie.gaul@montgomerycountymd.go'/
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Enclosures:
Deed of Agricultural Ensement

Transfer of Developmeat Rights Easement
Bill 56-87

cc:  Jeremy Criss
John Zawitoski
Agricultural Prescrvation Board

101 Monroe Street Rockville, Maryland 20850-2540 » 240-777-6716°TTT) 240-777-2545 * Fax 240-777-6705
vickie.gaul@montgomerycountymd.gov
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Co, PRESERVATION EASEMENT 3 1CIUNULIC
' /—\H‘&c\/\mcrff B
This Deed of Agricultural Preservation Easement ' is sold, granted, and conveyed on
this 4ne day of mates , 1994 by Hilltop Farms Limited Partnership (Grantors) to
Montgomery County, Maryland, c/o Office of Economic Development, 101 Monroe Street,
Rockville, Maryland 20850 (Grantee) for the purpose of forever preserving the agricultural

production capability of the subject property, pursuant to Montgomery County Code 1984,
as amended, Chapter 2B. '

WITNESSETH;:

By authority of Montgomery County Code 1984, as amended, Chapter 2B and -z o ‘2
Executive Regulations No. 66-91, the Grantee may purchase agricultural preservation ”_g_z[l} =™
easements to restrict land to agricultural use. “;gr‘-;': =

ESE N B |
THPE

The Grantors are the sole owners in fee simple of the farm property (Property) _'& ,,:r-cr:} -
described in Exhibit A, attached to and made part of this Easement, which consists of AT =
247.54446 acres of land which 245.27456 acres are being conveyed hereunder, together 355 s
with buildings and other improvements, and 46 Transferable Development Rights (TDR’s)"'S @
associated with the Property. ! <

The Property is eligible land located in the Rural Density Transfer, Rural, or Rural
Cluster Zone, or is an approved State or County agricultural preservation district.

5 The Grantors desire to sell an agricultural preservation easement to the Grantee to
restrict the Property to agricultural use. :
All holders of liens or other encumbrances upon the Property have agreed to release
or subordinate their interests in the Property to this Deed of Agricultural Preservation
Easement, and to refrain forever from any action that would be inconsistent with its MISC T |

preservation purposes.

Now

erefore, for the reasons given, and in consideration of the sum of j

> ¥paid by
-] rantee to Grantors, the sufficiency and receipt of which Grantors here y acknowledge,

and of their mutual covenants contained herein, the Grantors voluntarily sell, grant and
convey to the Grantee, and the Grantee voluntarily accepts, a perpetual Agricultural
Preservation Easement on the Property, pursuant to Montgomery County Code 1984, as
amended, Chapter 2B, consisting of those rights described in this Easement, exclusively for

- the purpose to preserving and forever maintaining the agricultural production capacity of
the Property. :

1. Prohibited Acts -- Grantors promise that they will not perform, nor
knowingly allow others to perform, any act on or affecting the Property that
is inconsistent with the covenants enumerated below. They also authorize
the Grantee to enforce these covenants in any manner permitted by law or
equity. However, unless otherwise specified below, nothing in this Easement
shall require the Grantors to take any action to restore the condition of the
Property after any Act of God or other event over which they had no

. control. Grantors understand that nothing in this Easement relieves them of
any obligation or restriction on the use of the Property imposed by law.

' For purposes of this transaction an Agricultural Preservation Easement is deemed to
include certain Transferable Development Rights (TDR’s) associated with the
’ '6"( Property which the Grantor, simultaneous herewith, shall convey to Grantee."
- & ' 54
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I ICILUL B

Subdivision of Property -- The Grantors relinquish the right to subdivide the
Property for industrial, commercial, or residential use or purpose except as
provided below.

a.

The Grantor reserves as a personal covenant only and .one not
intended to run with the land, the right to subdivide and
convey one acre, or the minimum lot size required by the
zoning and health regulations, whichever is greater upon
written application to the Grantee, to himself or to each of his
children for the sole purpose of constructing a dwelling for
his or that child’s personal use.

' The Grantor shall pay the Grantee, for the release of the

easement on the lot used for constructing a dwelling for
Grantor’s or his child’s use, the price per acre that the Grantee
paid the Grantor for the grant of easement.

The Grantor may not create lots at a density greater than one
per twenty-five (25) acres of the Property, nor may the total
number of lots exceed eight (8).

The Grantor retains the right to construct, subject to approval
of the Grantee, houses for tenants fully engaged in the
operation of the farm provided such construction does not
exceed one tenant house per one hundred (100) acres. The
land on which the tenant house is constructed may not be
subdivided or conveyed to any persons and the tenant house
may not be conveyed separately from the original parcel.

The Grantor shall notify the Grantee if the land is subdivided
for agricultural use to permit the Grantee to determine whether
such subdivision violates any of the covenants, conditions,
limitations, or restrictions contained herein.

Construction of Buildings and Other Structures -- The construction or

reconstruction of any building or other structure, except those existing on the
date of this Easement or previously approved by the Grantee, is permitted

a.

only in accordance with this paragraph.

Fences - Fences for, or related to, agricultural production, may
be built anywhere on the Property without limitation.

Agricultural Buildings -- Buildings and other structures to be
used solely for, or related to, agricultural production, including
the sale of farm products raised primarily on the Property, but
excepting any dwelling, may be built anywhere on the
Property, without the permission of the Grantee.

2
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Dumping Material -- The Grantor will not dump ashes, sawdust, bark, trash,
rubbish or any other material on the Property, however, the Grantor reserves
the right to dump any material which is generated on the farm during regular
agricultural operations.

Soil, Watcr and Forestry Conservation Plans

a. The Grantor shall within five (5) years of the settlement date
- cause the above described land to be managed in accordance

with an approved agricultural soil and water conservation plan
$0 as to promote the agricultural capability of the land; and
shall within five (5) years of the settlement date manage any
woodland in accordance with an approved Forest Resource
Management Plan; provided, however, the Grantor reserves the
right to selectively cut or clear cut from time to time trees in
accordance with an approved Forest Resource Management
Plan to insure that the agricultural character of the land will
not be altered by diminishing its productive capability. (See
addendum No. 1)

b. The Grantor shall implement all soil conservation and water
quality practices that are required within a soil conservation
Plan, within five years of the easement settlement dat<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>