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PROCEDURAL BACKGROUND 

 

This matter was last before the Planning Board in July 2007. At that time, the Board 

found that the proposed subdivision did not adequately preserve agricultural land and therefore 

was not approvable under the AROS master plan, RDT zone and the Subdivision Regulations. 

The Applicant sought judicial review of the Board’s denial in the Circuit Court for Montgomery 

County. The Circuit Court found that the Board’s denial of the proposed subdivision was 

improper, and ordered the Board to approve the plan with certain conditions. The Board appealed 

the Circuit Court’s decision to the Maryland Court of Special Appeals, which affirmed the 

Circuit Court’s determination that the Board had improperly denied the proposed subdivision but 

reversed the portion of the Circuit Court’s order that dictated the conditions of approval. This 

matter is now back before the Board on remand from the Circuit Court with an order 

(Attachment 1) that the Board approve the proposed subdivision with such conditions that it 

deems appropriate. Thus, in this proceeding, the Board is limited to considering the conditions 

under which the proposed subdivision should be approved. 

 

Included in the Appendix to this staff report is the complete staff report from the prior 

hearing on July 19, 2007 that formed the basis for the appeal.  It is included for historical 

purposes to provide the Board with a complete account of the record for the application.   

STAFF RECOMMENDATION:  Approval, subject to the following conditions:  

1) Approval under this preliminary plan is limited to eight lots for eight one-family 

residential dwelling units.  

2) Compliance with the conditions of approval of the preliminary forest conservation plan, 

including development and implementation of an invasive management control plan for 

all areas within the proposed forest conservation easement prior to using any forest bank 

credits.   The Applicant must satisfy all conditions prior to recording of plat(s) or 

MCDPS issuance of sediment and erosion control permits, as applicable. 

3) The lots approved under this application may be recorded by plat(s) individually or 

simultaneously in the land records of Montgomery County, however, Lot 8, which 

includes the forest conservation easements established for Lots 1-7, must be platted either 

prior to or simultaneously with the recording of the first plat for any one of Lots 1-7 as 

shown on the preliminary plan. 

4) The record plat(s) must reflect a Category I easement over all areas of stream valley 

buffers, forest conservation areas and must properly denote any established forest bank. 

5) The record plat showing Lot 8 must reflect a note as follows, “Lot 8 as shown hereon is 

limited to agricultural and related uses.” 

6) Prior to recordation of the plat for Lot 8, the tenant trailers shown on Lot 8 must be 

removed to the satisfaction of MNCPPC technical staff. 

7) The record plat(s) showing any or all of Lots 1-7 must include a note as follows: “Lots 1 

through 7 as shown hereon, are created pursuant to the Preservation Easement Agreement 

between the Applicant and Montgomery County, Maryland for the sole purpose of 

constructing dwellings for the personal use of the Applicant or children of the Applicant 

Partnership’s individual partners.” 
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8) The deeds conveying ownership of lots 1-7 as shown on the preliminary plan, must be 

only in the name of the child/owner as required by the Preservation Easement Agreement.  

A copy of the deed shall accompany the building permit application for each lot. 

9) Prior to issuance of building permits, the Applicant must enter into a Covenant, to be 

recorded in the Land Records of Montgomery County, Maryland, that restricts the 

ownership of Lots 1-7 to the Applicant or children of the Applicant Partnership’s 

individual partners.  The restriction shall apply for a period of Five (5) Years 

commencing on the date a building permit is issued to construct a dwelling unit on each 

such lot. 

10) Prior to recordation of the initial plat, the Applicant must obtain a release from the 

Montgomery County Department of Economic Development.  Said release shall include a 

copy of the final plat drawing. 

11)  The septic line to serve Lot 7 must be directionally bored under stream invert at the 

location shown on the approved preliminary plan.  A pre-construction meeting with 

MNCPPC enforcement staff is required prior to commencement of this activity. 

12) The Applicant must comply with the conditions of the MCDPS stormwater management 

approval dated March 30, 2005 and as updated on March 29, 2011. These conditions may 

be amended by MCDPS provided they do not conflict with other conditions of the 

preliminary plan approval.  

13) The Applicant must comply with the conditions of MCDOT letter dated May 8, 2006.   

These conditions may be amended by MCDOT, provided the amendments do not conflict 

with other conditions of the preliminary plan approval. 

14) The Applicant must comply with the conditions of the Montgomery County Fire and 

Rescue Services letter dated February 6, 2006. These conditions may be amended by 

MCFRS, provided the amendments do not conflict with other conditions of the 

preliminary plan approval. 

15) The Applicant must comply with the conditions of MCDPS (Health Dept.) septic 

approval dated May 11, 2005.  These conditions may be amended by MCDPS provided 

they do not conflict with other conditions of the preliminary plan approval.  

16) The Applicant must dedicate all road rights-of-way shown on the approved preliminary 

plan to the full width mandated by the Functional Master Plan for Rural and Rustic 

Roads, unless otherwise designated on the preliminary plan. 

17) The record plat must reflect common ingress/egress and utility easements over all shared 

driveways. 

18) The record plat must reflect a note stating that a TDR is available and has been reserved 

for each of the lots shown on the plat. 

19) The Adequate Public Facility (APF) review for the preliminary plan will remain valid for 

eighty-five (85) months from the date of mailing of the Planning Board resolution for this 

action. 

20) Other necessary easements shall be shown on the record plat. 

 

I.  SITE DESCRIPTION: (Figure 1 – Vicinity Map) 

 

 The subject property, (“Property” or “Subject Property”) is comprised of two parcels 

totaling 232.7 acres of land in the RDT zone.  The Property is located in the center of the area 

defined by the intersections of West Old Baltimore Road, an Exceptional Rustic Road and Slidell 
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Road, Barnesville Road and Peach Tree Road all Rustic Roads.  The Property is located in the 

Agricultural and Rural Open Space master plan area and is also located in the Agricultural 

Reserve, which is an area established by that plan. The Property is rolling in nature and is 

currently almost exclusively in agricultural uses, including crops and livestock with a house and 

numerous agricultural outbuildings. Those areas that are unsuitable for agriculture are mostly 

forested.  A tributary to Little Seneca Creek, the Bucklodge Branch, a Use I stream, traverses the 

site flowing generally from north to south into Little Seneca Lake and to the Potomac River 

beyond.  

 

 

 

 
 

Figure 1 

 

 

II. PROJECT DESCRIPTION: (Figures 2 and 2a – Preliminary Plan) 

 

The application proposes to create eight (8) lots from the entirety of the two parcels. 

Seven of the lots are clustered in the northern portion of the site.  The area devoted to the 

residential lots is comprised of 25 acres that is separated from the operating farm by a hedgerow 

that forms a natural boundary and screen separating the future residential component from the 

farm activities.  The remaining 207 acres with the existing house and agricultural buildings will  
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Figure 2 – Preliminary Plan (2 sheets) 
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Figure 2a – Cluster lots 

 

also be platted as a lot but it will continue in operation as a horse farm.  The residential cluster of 

lots range in size from 2.0 acres to 5.9 acres, the sizes of which have been established to 

accommodate the approved well sites and approved septic systems and reserve areas.  The 

existing house on Lot 8 also has approved well sites and a new septic reserve area. On Lot 7, the 

drainage line from the septic tank to the septic drain field will need to cross a stream and be 

located on the large agricultural lot, Lot 8.  As such, staff has evaluated this crossing and has 

made specific recommendations for how this can be done in the most environmentally sensitive 

manner.  (See Environmental Discussion) 

 

Access to Lot 1, 2 and 3 will be via a shared driveway to Slidell Road.  Lots 4-7 will have 

driveways out to West Old Baltimore Road.  Both of these roads are Rustic Roads; the Rustic 

Roads Advisory Committee has permitting authority of the driveways and will determine the 
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ultimate location of the driveway access points and recommend proper treatment for the 

driveway appearance in consultation with Fire and Rescues Services.   

 

DISCUSSION: 

 

The Subject Property is encumbered by a County Agricultural Easement Program (AEP) 

easement, which the owners of the Property, Hilltop Partnership, entered into in 1994. 

(Attachment 2)  The AEP easement established on this Property included the ability to create lots 

for the owner of the Property and the owner’s children, with approval from the Montgomery 

County Agricultural Preservation Advisory Board (APAB).  It is important to note that these lots 

are being created under the AEP for the owner and their children and are not child lots as 

allowed under Section 59-C-9.74(b) of the Zoning Ordinance.  Further, under the AEP there is 

no residency requirement (length of residency) for the lots at this time, however, the Applicant 

has proffered a length of ownership period of 5 years for Lot 1-7 (see Condition #9). 

 

By letter dated January 30, 2006, (Attachment 3) the APAB approved the location, size 

and configuration of the lots as shown on the preliminary plan drawing, finding that they 

conform to the established AEP and that the location and size of the lots “will have a minimal 

impact on the agricultural operation.”  Although Section 2B-8(c)(1) (formerly 2B-11) of the 

Code, requires lots be at the minimum for the RDT zone (40,000 square feet), the section also 

allows the lots to be increased in size at the direction of the Planning Board and MCDPS to meet 

“other zoning and health regulations” such as those for wells and septic systems.  While the 

APAB has approved the lots as shown on this plan, any significant changes to the lots by action 

of the Board will require a re-review by the APAB.  Specific notations required by the APAB are 

to be included on the plat have been included as conditions to this report.   

 

In a letter dated, April 30, 2007 (Attachment 4) the County Attorney’s Office 

acknowledges full participation in the preparation of the Easement for the Hilltop Farm 

Partnership.  Prior to entering into the contractual relationship with the Partnership, the County 

considered the family members comprising the Partnership.   The County Attorney’s Office 

understood that the Partnership consisted of a father (Charles Faller, III), mother (Jean Faller) 

and their children, and was willing to enter into the contract. 

 

ANALYSIS AND FINDINGS 

 

Conformance to the Master Plan 

 

The Agricultural and Rural Open Space (AROS) master plan establishes agriculture as 

the preferred use for land in the Rural Density Transfer (RDT) zone.  For this plan, the majority 

of existing agricultural operations will be maintained on Lot 8, which is comprised of an existing 

207 acre farm operation.  The seven smaller lots all meet the minimum size allowed by the zone 

and have been reduced to the minimum size that can be accommodated to include the house, 

septic systems and well.  While technically possible to reduce the size of Lots 6 and 7, the result 

would be create areas of property that would not be at all conducive to farming and would likely 

have to be under control of a homeowners association for maintenance.  Staff can see no scenario 
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where reducing the lot sizes any further would provide meaningful additions to the agricultural 

opportunities on the Property.  

 

The portion of the site allotted for the seven lots is in an area that, while capable of being 

farmed, is separated from the critical mass of the operating farm on Lot 8 and further buffered 

from the ongoing agricultural activity on Lot 8 by an existing hedgerow.  The approval of this 

preliminary plan and finalization of the terms of the Easement essentially assures that the 208 

acre farm lot, or approximately 88% of the existing farmable area, remains available for 

agriculture. Because this application promotes and protects agricultural opportunities by 

minimizing the impact of the residential development on the agricultural resource, staff finds the 

proposed preliminary plan conforms to the overriding goals of the Agricultural and Rural Open 

Space master plan. 

 

Roads and Transportation Facilities 

 

 The proposed lots do not generate 30 or more vehicle trips during the morning or evening 

peak-hours, therefore; the application is not subject to Local Area Transportation Review. The 

subject site is located in the Rural West Policy Area where there is no trip mitigation requirement 

for PAMR according to the current Growth Policy.  Sidewalks are not recommended along any 

of the Rustic Roads and traffic volume is sufficiently low where pedestrians can use the road 

pavement or edge of roadway should they need to.   The Applicant will be required to dedicate 

the proper master plan and Rustic Road Functional master plan right-of-ways at the time of 

record plat.  Proposed access via private driveways will be safe and adequate as shown on the 

plan. Staff finds that the local road network will not be overburdened by the additional traffic 

generated by this development 

 

Environment 

 

Environmental Guidelines 

 

 The application complies with the Planning Board adopted Environmental Guidelines and 

Section 50-32 of the Montgomery County Subdivision Regulations pertaining to preservation of 

environmentally sensitive areas. The NRI/FSD for this property was approved on February 15, 

2005.  The site includes 44.2 acres of environmental buffer, 30 acres of floodplain and 12 acres 

of wetlands.   These environmentally sensitive areas are associated with the Bucklodge Branch, 

which traverses the site.  The preliminary plan depicts only one encroachment into the buffers, 

that being the septic line for Lot 7.  This encroachment is necessary to connect the septic tank to 

the approved septic drain field and reserve area on Lot 8.  Staff can support this encroachment 

because the Applicant has provided documentation proving that all reasonable efforts to locate 

alternative septic systems have failed. All percolation test pits on Lot 7 revealed shallow rock 

and slopes too steep to accommodate septic systems  Based on the test pits and slopes, it was 

determined that no feasible septic reserve area could be established on Lot 7 and the closest 

available area for satisfactory percolation was on Lot 8 which necessitates the stream crossing.  

The APAB notes that the crossing of the stream with the aforementioned septic line is allowed 

by the agricultural easement and explains that agricultural activity can continue on top of 

approved septic reserve areas.    
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 To minimize impact to trees and the stream, MCDPS – Well and Septic has approved 

pumping the effluent and staff has conditioned that this septic line be bored under the stream 

channel.  This technique will preserve the stream and its banks.  Staff has identified an 

appropriate stream section where the vegetation in the stream buffer is mostly non-native and 

invasive shrub species.  The septic line will impact no forest within the buffer.  The plan 

adequately protects sensitive environmental features on the Property.  

 

Forest Conservation 

 

The application complies with Chapter 22A of the Montgomery County Code, the Forest 

Conservation Law. Section 22A-5(b) of the Code allows exemptions from the forest 

conservation requirements for properties that commit to continue commercial agriculture under a 

Declaration of Intent.  Therefore, all but the 25 acres where the residential lots will be located are 

exempt. To meet forest conservation requirements, the Applicant will preserve 10.4 acres of 

existing forest on the exempted and farmed portion of the property. 

 

  The Applicant’s preliminary forest conservation plan shows 58.18 acres of land on 

proposed Lot 8 to be included in a Category I forest conservation easement.  This area includes 

existing forest within and outside of the approved environmental buffers, plus unforested 

portions of environmental buffers.  It is the Applicant’s intent to create a forest conservation 

bank within this easement area.  The area included in the forest conservation bank includes 53.35 

acres of existing forest and 4.83 acres of unforested areas.  Environmental Planning noted the 

presence of invasive plants in some of the forest stands identified on the NRI/FSD.  Therefore, a 

condition of approval has been included requiring the Applicant to develop and begin 

implementing an invasive species management control plan on all areas included in the proposed 

forest conservation easement area before any forest conservation bank credits can be used. No 

specimen trees are to be disturbed by this Application; no tree variance is required.  

 

Stormwater Management 

 

The MCDPS Stormwater Management Section approved the stormwater management 

concept for the project on March 30, 2005 which includes on-site, non structural methods to 

provide water quality protection.  Water quantity controls will be provided using the same non-

structural methods. MCDPS has provided an administrative waiver letter dated March 29, 2011, 

which makes the finding that the stormwater management concept approved in 2005 remains 

valid with the requirement that quantity control now be provided using the same non-structural 

methods that are to be used to provide water quality controls. Staff finds that runoff and drainage 

will be adequately controlled by this proposal.  

 

Compliance with the Subdivision Regulations and Zoning Ordinance 

 

Adequate Public Facilities 

 

The finding for adequacy of all public facilities has been made for this application.  

The existing roads will not be overburdened by the additional vehicles generated by this 
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development.  The Rustic Roads Advisory Committee will have final authority on the 

treatment of the access points along the abutting Rustic Roads and will look closely at 

individual trees which should be saved and opportunities to use impervious pavers rather 

than pavement.  

 

Other public facilities and services are available and will be adequate to serve the 

proposed dwelling units.  Local utilities have found that their respective utility, if available in 

this area, is adequate to serve the proposed subdivision.  The Montgomery County Department of 

Permitting Services (MCDPS) has approved the private well locations and septic systems for all 

of the proposed lots. Additionally, the two tenant trailers have not passed septic percolation 

testing as of this date and must be removed prior to recording the plat for Lot 8.   

 

The application has been reviewed by the Montgomery County Fire and Rescue 

Service who have determined that the Property has appropriate access for fire and rescue 

vehicles.  All existing public utilities to the residence are adequate, new septic reserve areas 

and well locations have been approved.  Other public facilities and services, such as schools, 

police stations, firehouses and health services are currently operating within the standards set 

by the Growth Policy Resolution currently in effect. The Application is not subject to 

payment of School Facilities Payment because all schools in the local high school cluster are 

operating at acceptable capacities. Staff finds that all public facilities, utilities and services 

are adequate to serve the proposed lot and use.  

 

Lot Dimensions (Figure 3) 

 

 Pursuant to Section 50-29(a)(1) of the Subdivision Regulations, staff finds that the size, 

shape, width and orientation of the lots are appropriate for the location of the subdivision taking 

into account the recommendations of the AROS master plan and the type of development 

contemplated, which for this application is both residential and agricultural.  The illustration 

below identifies the location of the clustered lots in red, with respect to other lots and homesites 

in the general area defined by the intersection of West Old Baltimore Road and Slidell Road. The 

illustration shows that the pattern of existing lots and parcels varies, but for the most part, many 

of the lots and their respective house footprints are oriented in close proximity to the roads that 

serve the area.  It is also evident that some lots are situated so that the homes are removed from 

the road and served by extended driveways from the nearest road.  These characteristics are 

shared by the proposed lot cluster.  Four of the seven proposed lots provide for house locations 

that are oriented to the street, in relative close proximity to West Old Baltimore Road, although 

this is tempered by the Rustic Road policy to push homes back from this road.  Three of the 

seven proposed lots provide for house locations removed from the road, again, a characteristic 

that can be found elsewhere in the general vicinity.  

 

 The AROS plan makes no specific recommendations for the size, shape width and 

orientation of lots but it does contain the overriding goal to preserve agriculture to the maximum 

extent possible.  Staff has interpreted this to mean that residential lots, while permitted, should be 

devised so that they do not unduly infringe on the critical mass of agricultural opportunities that 

remain in the Agricultural Reserve.  The clustering of the seven lots on 25 acres of the 232 acre 

farm results in preserving almost 90% of the agricultural opportunities currently available on the 
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Property.  Staff finds that the lots shown below in red share similar characteristics with the local 

lot pattern with respect to size, shape, width and orientation and that the location of this cluster 

optimizes the preservation of the agricultural opportunities on the overall subject property and 

complies with Section 50-29(A)(2) of the Subdivision Regulations.  

   

      

 
 

Figure 3 – Lot Dimensions 

 

Zoning Ordinance 

 

 The application is found to conform to the base density requirements of the RDT zone 

pursuant to Section 59-C-4.1 limiting the farm to one lot for every 25 acres of tract area.  The 

Applicant has demonstrated the availability of sufficient Transferable Development Rights 

(TDR’s) remaining on the property to support the eight requested lots.  All of the lots meet the 

minimum area and dimensional requirements established by the Zoning Ordinance including 

road frontage.   

 

Other Findings Related to Lot Size  

 

The lot size permitted by the Zoning Ordinance in the RDT zone is a minimum of 40,000 

square feet. The lot size permitted by the Recorded Easement for the Hilltop Farm is “one acre, 
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or the minimum lot size required by the zoning and health regulations, whichever is greater.”  

The County Attorney’s letter maintains that the overarching goal of the County’s Easement 

Program is to maximize the agricultural potential on a property, and this is best achieved by 

“clustering” lots. To determine if further reductions in lots size were possible, staff and the 

Applicant consulted with the MCDPS, Well and Septic staff to discuss the layout of the wells 

and septic systems with respect to the location of the homesites.  

 

MCDPS staff does not believe there are any significant opportunities to further minimize 

the development’s impact to the agricultural capabilities on this portion of the Property.  The 

ability to relocate septic systems, as shown on the plan, is very limited due to soils constraints.  

Although the size of Lot 7, at 5.9 acres, can technically be reduced, the slopes on the north and 

west sides of Lot 7 are not conducive to mechanized machinery and the soil types are not prime 

agricultural soils, especially on slopes that in some places exceed 18%.  Since wells and 

homesites must be located upslope of the septic systems, movement of homes to provide 

additional agricultural opportunities on this small portion of the Property is nonexistent.  This 

portion of proposed Lot 7 would be best suited to remain in grass cover and perhaps be used as 

pasture by future property owners of that lot under careful management of the slopes. If this area 

were to be left out of the confines of the lot, it would be highly unlikely that farming could or 

would take place in this area given the size, slopes, soil types and its isolated nature from the 

main farm or accessibility from West Old Baltimore Road.  

 

 Staff finds that the proposed lot sizes are necessary to satisfy the regulatory constraints 

associated with the percolation testing results, the statutory setbacks between septic system areas 

and well systems, and to address slopes that exist in this area of the Property.   In consideration 

of all the factors that must be reviewed and considered when testing for percolation systems, 

including depth to groundwater, slopes, 100 foot well arcs, topographic relationship of septic 

field to proposed wells and homesites, as well as the general capability of the soils to pass 

testing, there are no opportunities to significantly reduce impacts to the agricultural productivity 

of this farm by this development. 

 

Citizen Correspondence and Issues 

 

 As of the date of this staff report, no further citizen correspondence has been received to 

the file.  The previous staff reports attached to this report includes correspondence from the 

previous hearings.  

  

CONCLUSION 

 

The proposed lots meet all requirements established in the Subdivision Regulations and 

the Zoning Ordinance and substantially conform to the recommendations of the AROS master 

plan.  Access and public facilities will be adequate to serve the proposed lots, and the application 

has been reviewed by other applicable county agencies, all of whom have recommended 

approval of the plan.  Therefore, approval of the application with the conditions specified above 

is recommended.   

 

 



 13 

Attachments 

 

Attachment 1 – Court Remand Order 

Attachment 2 – 1994 Easement Agreement 

Attachment 3 – January 30, 2006 APAB Letter 

Attachment 4 – April 30, 2007 County Attorney Letter 
 
 

Appendix – June 15, 2007 Staff Report 



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



APPENDIX 

33



34



35



36



37



38



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



77



78



79



80



81



82



83



84



85



86



87



88



89



90



91



92



93



94



95



96



97



98



99



100



101



102



103



104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



142



143



144



145



146


	20070719_Hilltop.pdf
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



