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SECTION 1:  SITE CONTEXT AND HISTORY 
 

SITE DESCRIPTION 
 
The subject property is located on the east side of Pinebrook Drive at the intersection of Pinebrook Court 
and is shown as Outlot 1, Block E in the Cliftonbrook subdivision on plat number 7661 (Attachment A). The 
property is approximately 27,500 square feet in size, zoned Rural Cluster (RC), and is located in the Sandy 
Spring-Ashton Master Plan area.  As is the case with most outlots, the property is unimproved; the 
immediate area surrounding the property is characterized by single-family residences developed under R-R 
zoning standards.  R-R has since been renamed R-200 and has a minimum lot size of requirement of 20,000 
square feet. 
 

 
Vicinity Map 
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PROJECT DESCRIPTION 
 
The application proposes to take an existing outlot and convert it to a recorded lot under the minor 
subdivision process.  The proposed lot (Lot 21; Attachment D) would be approximately 27,500 square feet 
and would contain 1 one-family detached dwelling.  The proposed lot cannot meet the zoning standards of 
the RC zone and is proposed for approval using the zoning standards that were in place when the outlot 
was recorded in 1965.  The lot has access to public water supply, and proposes an onsite septic system.  
The lot has public street frontage along Pinebrook Drive, and driveway access would be located in this area.  
 

BACKGROUND 
 
The subject site, Outlot 1, is actually a portion of Preliminary Plan application number 1-64204, entitled 
Cliftonbrook submitted by the same applicant, and property owner, of this current application.   The 
preliminary plan was approved by the Planning Board on or about October 27, 1964 and consisted of 4 lots 
on 5.3 acres of land located in the R-R zone.  Subsequent to the approval of said plan, the subdivision plat 
for the approved 4 lots (Lots 17-20) and Outlot 1 (being the subject site) was approved by the Planning 
Board and ultimately recorded in the Land Records of Montgomery County as plat 7661 on January 22, 
1965.  Single-family residences were constructed on lots 17-20 soon thereafter, while the subject outlot has 
remained vacant since the Subdivision Regulations specifically forbid construction of a dwelling as follows: 
 

Section 50-20.  Limits on issuance of building permits 
  

…(b) A building permit must not be approved for the construction of a dwelling or other structure, 
except a dwelling or structure strictly for agricultural use, which is located on more than one lot, 
which crosses a lot line, which is located on the unplatted remainder of a resubdivided lot, or which 
is located on an outlot,… 

 
Zoning History 
At the time of original subdivision the subject outlot was zoned R-R.  In 1973 the property was rezoned 
from R-R/R-200 to Rural with the adoption Sectional Map Amendment (SMA) F-926.  In 1980, SMA G-293 
rezoned the property from Rural to Rural Cluster (RC), its current zoning classification.  The RC zone 
requires a minimum lot size of 5 acres per main structure (i.e. single-family dwelling).  However, the Zoning 
Ordinance contains certain “grandfathering” provisions, described in Section 59-C-9.71 and Section 59-C-
9.73 (Attachment E),respectively, to accommodate existing platted lots and “lots” created by deed.  Both of 
the aforesaid provisions exempt such properties from the area and dimensional requirements of the 
current zone, and instead allow them to use the zoning requirements that were applicable prior to their 
rezoning.  
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SECTION 2:  MINOR SUBDIVISON  
 
DISCUSSION AND ANALYSIS 
 
In 1997, the District Council passed legislation to create the minor subdivision provisions, 50-35A of the 
Subdivision Regulations, which permit certain minor subdivisions, which would otherwise require a full 
preliminary plan review, to go directly to record plat.  In particular related to this application is Section 50-
35A(a)(2), which reads as follows: 
 

Conversion of an Outlot into a Lot.  An outlot may be converted into a lot under the minor 
subdivision procedures provided: 

 
a. The outlot is not required open space or otherwise constrained so as to prevent it from 

being converted into a buildable lot; 
 

b. There is adequate sewerage and water service to the property, which may be either 
public service and/or approved private septic system/private well; 

 
c. All applicable requirements and/or agreements that may be relevant, in accordance 

with provisions for adequate public facilities, as contained in Section 50-35(k) and the 
Annual Growth Policy, are satisfied prior to the recordation of the plat; 

 
d. All applicable conditions and/or agreements applicable to the original subdivision 

approval creating the outlot will also apply to the new lot.  The conditions and 
agreements may include, but are not limited to, any adequate public facilities 
agreement, conservation easement or building restriction lines; and 

 
e. If the outlot is located within a special protection area, as shown on an approved and 

adopted master plan, all applicable special protection areas requirements and 
guidelines, including approval of a water quality plan, are satisfied prior to recordation 
of the plat. 

 
An outlot may be incorporated into an adjoining lot resulting in a larger lot without having to satisfy 
Subsections (a) and (b) above. 

 
In order to process a minor subdivision, staff (and ultimately the Board as part of a consent agenda 
approval item) must determine that application complies with all of the items noted above.  This procedure 
was put into place to allow an “outlot” which had been evaluated as a potential lot by the Board during the 
preliminary plan process to be converted to a building lot without having to submit a new, or amended, 
preliminary plan.  Among the items that would typically necessitate the recording of an outlot, in lieu of a 
lot, are lack of septic approval, or an adequate public facilities (APF) limitation such as insufficient public 
sewer/water capacity or traffic capacity that existed at the time of the preliminary plan approval.  Upon 
resolution of the outstanding item(s), the applicant would only need to submit a new record plat 
application in order to change the recorded outlot into a lot.   
 
In other situations, an outlot may be recorded to facilitate a potential land transfer, or as required open 
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space area, or some other indeterminable reason.  Outlots created in this manner, which have not been 
reviewed as potential lots by the Board, are not to be considered for conversion into a lot under the minor 
subdivision process. 
 
When evaluating the merits of whether or not a specific outlot can be converted into a lot using the minor 
subdivision process, staff relies on the conditions and reports associated with the original preliminary plan 
approval.   Often it is explicitly clear as to why a piece of property was recorded as an outlot, and the ability 
to qualify as a minor subdivision can be fully substantiated.   However, there are instances, where there is 
no opinion/resolution or staff report, and background information pertaining to the preliminary plan is 
limited.  These cases can be especially ambiguous as to why an outlot was created in the first place and 
staff is forced to analyze varying aspects of the plan and any other documentation in the file in order to 
make a determination.   
 
In this particular case, the preliminary plan was approved by the Board in 1964 and the file associated with 
the plan is expectedly sparse.  However upon researching the plan file, there are two items which, in staff’s 
opinion, provide sufficient evidence that the subject outlot was not reviewed as a potential building lot.   
The first item is a copy of the approved Preliminary Plan which shows the outlot as “included in Lot 20.”   

 
Approved Preliminary Plan 1-64204 

 
Additionally, while the plan contains graphic representations of each proposed house and the required 
onsite septic disposal area for the 4 building lots that were considered for approval at the time, there is no 
indication of any proposed house or associated septic area for the subject outlot on the plan.   
 
Furthermore the second item, a copy of the application for a preliminary plan (Attachment B), indicates 
that the applicant only proposed four (4) building lots on 5.3 acres of land as a part of this application.  Four 
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lots were approved by the Board, and they currently contain single-family residences.  There is no 
documentation in the available record as to why the final record plat for the subdivision did not include the 
outlot area in Lot 20, as shown on the plan, but instead, platted the area as Outlot 1.   
 
 
In a letter dated June 28, 2011 (Attachment C), the applicant’s counsel provides justification for why the 
subject application should be allowed to proceed as minor subdivision.  The applicant’s counsel asserts that 
two prior letters from M-NCPPC (included in Attachment C) had already authorized the conversion of the 
subject outlot into a building lot pursuant to Section 50-35A(a)(2).  
   
The first from M-NCPPC staff to the applicant, dated November 9, 1998, states: 
  

“The purpose of this letter is to inform you that the sketch plan submitted for the conversion of an 
outlot into a buildable lot has been approved for submission.” 

 
The second letter from MNCPPC to the applicant’s consultant, dated December 27, 2005, states; 
  

“It is my finding that Outlot1 in Block “E” does qualify for a minor subdivision process under Section 
50-35A(a)(2) of the Subdivision Regulation(s), provided that all other requirements are met for that 
particular section.” 

 
Applicant’s counsel also contends prior M-NCPPC staff had already determined the property does qualify to 
use the grandfathering provisions of the RC and Rural zones, and therefore can apply the development 
standards of the R-R/R-200 zone, as stated in staff’s letter: 
  

“Staff has determined that the property is eligible for the construction of one single-family 
residential dwelling under the grandfathering provisions of Section 59-C-9.73 of the Montgomery 
County Zoning Ordinance.” 

 
Staff does believe that an outlot which had been reviewed by Board as a potential lot, and is determined by 
staff and the Board to comply with the requirements for conversion of an outlot to a lot, should be able to 
meet the standards in effect when the preliminary plan was approved. However, the interpretation of a 
zoning history or other item in a letter from M-NCPPC staff does not preempt the actual review of a 
submitted application, nor does it preempt the Planning Board’s authority to approve or deny a particular 
record plat application.  More relevant to the specifics of this case is whether or not the property qualifies 
to be re-platted as a building lot using the minor subdivision process.   
 
The applicant’s counsel additionally states that a “preliminary plan review is a redundant process in this 
case.”  If the Board had considered the subject property as a potential building lot during the original 
preliminary plan process, then the aforesaid assertion might be true.  However, in this case, it is 
questionable whether all of the findings associated with a preliminary plan review had been appropriately 
made.  Considerably uncertain is whether Outlot 1 is in accordance with the general provisions for lot 
design Section 50-29(a)(1), which states: 
 

Lot Dimensions. Lot size, width, shape and orientation shall be appropriate for the location of the 
subdivision taking into account the recommendations included in the applicable master plan, and 
for the type of development or use contemplated in order to be approved by the board. 
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Staff is unwilling to make such a determination in a case where the outlot is approximately 20,000 square 
feet smaller than the any of lots which appear on the same subdivision plat and the creation of the outlot is 
unclear.   
  
Because there is no evidence in the file to indicate that Outlot 1was ever analyzed, by the Board, as a 
potential building lot, the minor subdivision process to convert the outlot into a buildable lot is not 
appropriate.  Instead, staff recommends the submittal of a Preliminary Plan of subdivision. 
 

NOTIFICATION 
 
There is no requirement for notification to an adjoining or confronting property-owner for a submission of, 
or for a Board action on, a record plat application.  Notification of this item has been accomplished in the 
form of posting of this item on the Agenda of the Commission website more than 10 days in advance of the 
hearing date.  
 

CONCLUSION 
 
Without any substantial evidence that the subject outlot was considered as a potential building lot under 
the original Preliminary Plan approval, staff cannot support the minor subdivision application  and 
recommends denial pursuant to Section 50-35A(a)(2). 
  

ATTACHMENTS 
 
Attachment A - Recorded Subdivision Plat from 1965 
Attachment B - Application for Preliminary Plan 1-64204 
Attachment C - June 28, 2011 letter (with corresponding attachments) from applicant’s counsel 
Attachment D - Submitted Record Plat drawing 
Attachment E - “Grandfathering” provisions of RC and Rural zone from Chapter 59 
 
 
 





































59-C-9.73. Exempted lots and parcels--Rural Cluster zone and Low Density Rural Cluster Development 

zone. 

(a)     Lots created for children in accordance with the Maryland Agricultural Land Preservation 

Program are exempt from these regulations. 

(b)     The following lots are exempt from the area and dimensional requirements of section 59-

C-9.4 but must meet the requirements of the zone applicable to them prior to their classification 

in the Rural Cluster zone or Low Density Rural Cluster zone: 

(1)     A recorded lot created by subdivision, if the record plat was approved for 

recordation by the planning board prior to the approval date of the most recent 

sectional map amendment or local map amendment that included the lot. 

(2)     A lot created by deed executed on or before the approval date of the most recent 

sectional map amendment or local map amendment that included the lot. 

(3)     A record lot having an area of less than 5 acres created after the approval date of 

the most recent sectional map amendment or local map amendment that included the 

lot, by replatting 2 or more lots; provided that the resulting number of lots is not greater 

than the number which were replatted. 

(4)     A lot created for use for a one-family residence by a child, or the spouse of a child, 

of the property owner, provided that the following conditions are met: 

(i)     The property owner can establish that he had legal title on or before the 

approval date of the most recent sectional map amendment that included the 

lot; and 

(ii)     This provision applies to only one such lot for each child of the property 

owner. 

 

59-C-9.71. Exempted lots and parcels--Rural zone. 

The following lots are exempt from the area and dimensional requirements of section 59-C-9.4, but they 

must comply with the requirements of the zone applicable to them prior to their classification in the 

Rural zone. 

(a)     A record lot created by subdivision and recorded not later than July 1, 1975, where the 

application for a preliminary subdivision plan had been submitted to the planning board in 

accordance with section 50-34 of the subdivision regulations on or before June 4, 1974. 

      (b)     A lot created by deed executed on or before June 4, 1974. 



(c)     A record lot having an area of less than 5 acres created after June 4, 1974, by replatting 2 

or more lots; provided that the resulting number of lots is not greater than the number of lots 

which were replatted. 

(d)     A lot created for use for a one-family residence by a child, or the spouse of a child, of the 

property owner; provided that the following conditions are met: 

            (1)     The property owner can establish that he had legal title on or before June 4, 1974; 

(2)     This provision applies to only one such lot for each child of the property owner; 

and 

(3)     The overall density of the property does not exceed one dwelling unit per 5 acres 

in any subdivision recorded as of October 1, 1981. 

 

 


