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The Applicant requests approval to subdivide the Subject Property into one lot in order to construct a 3,200 
square foot church with capacity of 100 seats under the standard method of development in the RE-2/TDR Zone. 
The RE-2 development standards will apply.  The 100 seat house of worship is required to have at least 25 parking 
spaces (1 for every 4 seats). 
 
The proposal will provide for additional dedication of Brink Road, and provide onsite pedestrian and vehicular 
improvements to support the proposed religious facility. While exempt from a full Adequate Public Facilities 
review, this report analyzes other required public facilities needed to support the building.   As part of the review 
of this preliminary plan the Planning Board is also taking action on the Preliminary Forest Conservation Plan and 
Forest Conservation Variance.  The parcel is located in the RE-2/TDR Zone (standard method development – RE-2 
Zone standards apply). The parcel does not have the minimum acreage required by the zone, but does meet the 
grandfathering provision for area and dimensional requirements of 59-C-1.3 which is explained in detail in this 
report. 
 
There are no major issues to resolve. 
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PRELIMINARY PLAN RECOMMENDATION AND CONDITIONS 
Approval of Preliminary Plan 120100080 with the following conditions: 

1. Development is limited to a house of worship with no weekday child daycare or weekday 
educational uses.  

2. The Applicant must comply with the conditions of approval for the Preliminary Forest 
Conservation Plan dated February 14, 2011. The applicant must meet all conditions prior to 
Montgomery County Department of Permitting Services (MCDPS) issuance of sediment and 
erosion control permit(s), as appropriate, including 

a. Approval of Final Forest Conservation Plan consistent with the approved Preliminary 
Forest Conservation Plan prior to any clearing, grading or demolition on the site. 

b. Mitigation for the loss of three specimen trees to be provided by planting nine, 3-inch 
caliper native trees on site.  The proposed mitigation must be included on the Final 
Forest Conservation Plan. 

c. Final Sediment Control Plan must be consistent with the final limit of disturbance as 
approved by M-NCPPC staff. 

3. The Applicant must dedicate, and the record plat must reflect, the master-planned 
recommended 80-foot right-of-way (68 feet from centerline to match the existing right-of-way 
dedication from existing properties) for Brink Road as shown on the preliminary plan. 

4. The Applicant must construct a five-foot wide sidewalk along the frontage of Brink Road prior to 
issuance of a building permit unless construction is waived by the Montgomery County 
Department of Permitting Services MCDPS. 

5. Provide one inverted-U bike rack within 50 feet of the main entrance. 
6. The Applicant must comply with the conditions of approval of the Montgomery County Fire and 

Rescue (MCF&R) letter dated January 10, 2011. These conditions may be amended by MCF&R, 
provided the amendments do not conflict with other conditions of the preliminary plan 
approval. 

7. The Applicant must comply with the conditions of approval of the MCDOT letter dated July 29, 
2010. These conditions may be amended by MCDOT, provided the amendments do not conflict 
with other conditions of the preliminary plan approval. 

8. The Applicant must comply with the conditions of the MCDPS stormwater management concept 
approval letter dated June 29, 2010. These conditions may be amended by MCDPS, provided the 
amendments do not conflict with other conditions of the preliminary plan approval. 

9. The Applicant must comply with the conditions of the MCDPS Well and Septic approval letter 
dated June 23, 2011. These conditions may be amended by MCDPS, provided the amendments 
do not conflict with other conditions of the preliminary plan approval. 

10. The Applicant must satisfy provisions for access and improvements as required by MCDOT prior 
to recordation of plat(s). 

11. All necessary easements must be shown on the Record Plat. 
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SITE DESCRIPTION 

Site Vicinity 

The Subject Property (outlined in red) is located on the south side of Brink Road approximately 1,000 

feet east of Wildcat Road in the Agriculture and Rural Open Space (AROS) Master Plan area. The 

Property abuts parkland (shaded green) located to the west and south. The uses in the immediate area 

are predominantly residential and agricultural with a fair amount of parkland. The right-of-way for 

future M-83 (Mid-County Highway) is located approximately 1000 feet to the west of the Property.  In 

this location M-83 is planned to be a six lane, divided highway within a 150 foot wide right-of-way.  The 

Milestone Shopping Center is located at the intersection of MD 355 and Ridge Road, approximately one 

mile southwest of the Subject Property.  

 

Vicinity Map 

Site Analysis 

The Subject Property is an unrecorded parcel, Parcel P103 shown on Tax Map FV21.  It is approximately 

1.93 acres (83,898sf) in size and contains one existing single-family home and a few sheds. The property 

is gently sloping from northeast to southwest. There are no streams, wetlands, 100-year floodplains, 

steep slopes or highly erodible soils onsite. The property is located in the Middle Great Seneca Creek 
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watershed, which is classified by the State of Maryland as Use- I waters. The 2003 update of the 

“Countywide Stream Protection Strategy” (CSPS) (Montgomery County Department of Environmental 

Protection) identifies this part of Great Seneca Creek as having “excellent” stream quality. 

There are 0.83 acres of existing forest located in the rear of the property. The forest is dominated by 

tulip poplar and oak species and is designated as moderate priority for retention purposes. There are a 

few areas of tree cover along the eastern and western property lines. There are three trees on the site 

and five trees located on the adjacent property to the east, that are 30 inches and greater in diameter at 

breast height (DBH). The three onsite trees are located within the forest. 

 

Site Aerial View 

PROJECT DESCRIPTION 

Proposal 

The Application seeks approval of one lot for a 3,200 square foot house of worhsip.  The existing one-
family detached dwelling will be removed and a new 24-foot wide entrance drive will be constructed .  
To meet parking requirements the Applicant must accommodate 25 parking spaces for the 100 seat 
religious facility (1 per every 4 seats)., The Applicant will be required to dedicate approximately 8,304 
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square feet of additional right-of-way for Brink Road, an 80-foot wide master-planned road. The site will 
be served by private well and private septic systems. 
 

 
 

Preliminary Plan 

 
 

FINDINGS 

MASTER PLAN 
 
The Property is located within the Functional Master Plan for the Preservation of Agriculture and Rural 
Open Space in Montgomery County (1980). The Property is located just outside of the 1989 
Germantown Master Plan area and is just inside the AROS Master Plan boundary. The AROS Master Plan 
generally recommends the preservation of farmland while allowing for a limited amount of low-density 
development.  The agricultural opportunities on this Property are extremely limited due to the size and 
narrow shape of the Property. The proposal will not further reduce the amount of farmland within the 
AROS Master Plan boundary, and is consistent with the low-density development envisioned and 
allowed by the Plan. Staff finds the proposed plan substantially conforms with the recommendations of 
the AROS Master Plan. 
 
TRANSPORTATION 

Master-Planned Roadways and Bikeways  
 
In accordance with the 1980 Approved and Adopted Agriculture & Rural Open Space Master Plan and 
the 2005 Approved and Adopted Countywide Bikeways Functional Master Plan, the classified roadways 
and bikeways are as follows: 
 

1. Brink Road is designated as an arterial road, A-36, with a recommended 80-foot right-of-way. 
The required additional right-of-way dedication is shown on the preliminary plan. 
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Pedestrian and Bicycle Facilities 
 
Chapter 49 of the Montgomery County Code requires the installation of a sidewalk along the property 
frontage because of its designation as an arterial highway but the applicant may request that the 
Montgomery County Department of Permitting Services waive construction in exchange for a fee-in-lieu. 
The existing conditions of the neighborhood do not currently provide a desirable level of pedestrian 
safety for pedestrians or bicyclists who might traverse this semi-rural section of Brink Road. Requiring 
the Applicant to provide a sidewalk along the property frontage on Brink Road would create the only 
sidewalk in the vicinity and would do little to improve any pedestrian safety issue. Therefore, staff would 
not oppose a fee-in-lieu of the sidewalk construction and believes that need for a sidewalk be dealt with 
through a county CIP project. 
 
Adequate Public Facilities Review 
 
Places of worship and those with existing religious schools are not subject to Adequate Public Facilities 
(APF) review according to the provision in the Montgomery County Code, Section 50-35(k)(6) – 
(Attachment A). According to the Applicant’s traffic statement submitted on September 22, 2009, this 
proposal qualifies for this exemption since the proposed use does not include a weekday child daycare 
facility or weekday private school and will not generate more than two weekday peak-hour trips. 
Therefore, Local Area Transportation and Policy Area Mobility Reviews are not required for this exempt 
use. 
 
Roads and Transportation Facilities 
 
Adequate vehicular ingress and egress will be provided by the proposed full movement driveway from 
Brink Road. Pedestrian access is provided via a sidewalk along the east side of the proposed driveway, 
which will connect to and circle the proposed house of worship. 
 
Other Public Facilities 
 
Public facilities and services are available and will be adequate to serve the proposed development.  The 
property will be served by private well and private septic systems. The application has been reviewed by 
the Montgomery County Fire and Rescue Service who have determined that the Property has 
appropriate access for fire and rescue vehicles. Electrical, gas, and telecommunications services are also 
available to serve the Property. 
 
ENVIRONMENT 
 
Natural Resource Inventory/Forest Stand Delineation (NRI/FSD)  
 
This Property is subject to the Montgomery County Forest Conservation Law, Chapter 22A of the County 
Code. NRI/FSD #420091540 was approved on April 28, 2009. The NRI/FSD identifies the environmental 
constraints and forest resources on the Subject Property.  
 
Preliminary Forest Conservation Plan and Environmental Guidelines 
 
As required by the County Forest Conservation Law a Preliminary Forest Conservation Plan (FCP) for the 
project was submitted with the preliminary plan. The Preliminary FCP proposes to clear the 0.83 acres of 
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forest onsite for the construction of the stormwater management facilities and septic field. There is a 
0.82 acre forest planting requirement that will be met offsite.  There are no other sensitive 
environmental features on the Property. 
 
Staff finds that with the recommended conditions, the project is in compliance with the Montgomery 
County Environmental Guidelines and the Forest Conservation Law. 
 
Forest Conservation Variance  
 
Section 22A-12(b)(3) of Montgomery County Forest Conservation Law provides criteria that identify 
certain individual trees as high priority for retention and protection. Any impact to these trees, including 
removal of the subject tree or disturbance within the tree’s critical root zone (CRZ) requires a variance. 
An applicant for a variance must provide certain written information in support of the required findings 
in accordance with Section 22A-21 of the County Forest Conservation Law. The law requires no impact 
to trees that: measure 30 inches or greater, DBH; are part of an historic site or designated with an 
historic structure; are designated as a national, State, or County champion trees; are at least 75 percent 
of the diameter of the current State champion tree of that species; or trees, shrubs, or plants that are 
designated as Federal or State rare, threatened, or endangered species. 
 
Variance Request 
 
The applicant submitted a variance request on June 14, 2010, to remove three trees that are 30 inches 
and greater DBH, and to impact, but not remove, five others that are considered high priority for 
retention under Section 22A-12(b) (3) of the County Forest Conservation Law. 
 
Table 1. Trees to be removed or potentially be removed 

Tree 
Number 

Species DBH 
(Inches) 

Status 

1 Tuliptree 47 Good condition; Septic Field 

2 Tuliptree 31 Very Good condition; Septic Field 

3 Black 
Cherry 

30 Fair condition; Septic Field 

 
Table 2. Trees to be affected but retained 

Tree 
Number 

Species DBH 
(Inches) 

CRZ 
Impact 

Status 

7 Tulip Poplar 30 30% Very Poor condition;  

9 Silver Maple 42 10% Fair condition;  

10 Black 
Walnut 

30 25% Good condition;  

11 Silver Maple 34 5% Good condition;  

13 Locust 30 30% Poor condition;  

 
The applicant has offered the following justification of the variance request: 
 

1. Describe the special conditions peculiar to the property which would cause the unwarranted 
hardship; 



- 8 - 

 

 
Response (Huron Consulting June 14, 2010) - “Preliminary Forest Conservation Plan shows the 
project site, its surroundings and proposed construction relative to the existing trees for which 
this waiver request has been filed. Five of the eight trees are immediately adjacent to the site on 
a neighboring parcel. The narrow shape of the land limited the option of the layout of the church 
and the critical root zones of the adjacent trees limited the width of the lot to a point where the 
development could not occur. The church is a by-right use in the RE-2/TDR zone. The three trees 
(1, 2, and 3) that are being removed are located in the septic reserve area. This septic area was 
established after onsite water table testing and percolation testing. The area shown was the only 
available location on the property for the septic system. The size of the church has been limited 
to 3,200 square feet due to the limitations of the site.” 

 
Development on the property is constrained by the shape of the property and the various 
requirements of reviewing agencies. The parcel is less than two acres in size, but is relatively 
narrow in width, resulting in limited options for the layout of the site. The applicant proposes to 
remove the existing house and outbuildings and construct a church and parking lot. The removal 
of the three subject trees is due to the construction of the required septic field and septic 
reserve area. Based on testing, the location of the septic reserve area was limited to the rear 
portion of the property, where the subject trees are located. The impacts to the five subject 
trees are due to grading necessary for the construction of the building, parking lot and 
stormwater management feature. The impacted trees are located offsite, along the eastern 
property line, but their critical root zones extend on to the property. The narrow configuration 
of the property limited the ability to avoid impacts to these trees. Staff has reviewed this 
application and based on the existing conditions of the property, staff agrees that there is an 
unwarranted hardship.   

 
2. Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed 

by others in similar areas; 
 

Response (Huron Consulting June 14, 2010) - “As previously stated, the church is a permitted use 
in the RE2 zone. It will be an integral element of the neighborhood, providing necessary and 
suitable benefits and services to the residents. Its construction is critical to the church’s future 
and its ability to serve the community. Enforcement of a prohibition on removing the specimen 
trees or impacting the critical root zones of the neighboring trees would deprive the church 
members and the public of rights commonly enjoyed by others who are served by similar 
churches in residential areas that have many, and even more, of the same features as the subject 
property.” 

 
The proposed removal and impacts to the subject trees are due to construction associated with 
the required septic field, stormwater management facility, and grading along the eastern 
property line in order to accommodate the proposed church and associated parking lot. The 
proposed parking lot is the minimum required for the size of the proposed church. Staff has 
reviewed the application and agrees that enforcing the rules of the variance provision would 
deprive the landowner of rights commonly enjoyed by others.  

 
3. Verify that State water quality standards will not be violated or that a measurable degradation 

in water quality will not occur as a result of the granting of the variance; 
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Response (Huron Consulting June 14, 2010) - “The specimen trees that need to be removed or 
impacted are not located adjacent to any perennial, intermittent or ephemeral streams, nor are 
they part of any environmental buffer. The surrounding green space that is to remain will 
continue to provide water quality and quantity benefits comparable to existing conditions.” 

 
The applicant has an approved stormwater management concept plan from DPS that 
incorporates Environmental Site Design (ESD). The property does not contain any streams, 
wetlands, 100-year floodplain, or environmental buffers so the proposed removal/impacts to 
the subject trees will not affect these environmentally sensitive areas. Staff has reviewed the 
application and agrees that State water quality standards will not be violated or that a 
measurable degradation in water quality will not occur. 

 
4. Provide any other information appropriate to support the request. 

 
Response (Huron Consulting June 14, 2010) - “The Preliminary Forest Conservation Plan shows 
the project site, its surroundings and proposed construction relative to the existing trees for 
which this waiver request has been filed.” 

 
Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made 
by the Planning Board or Planning Director, as appropriate, in order for a variance to be granted. 
Staff has made the following determinations in the review of the variance request and the 
proposed forest conservation plan: 

 
Variance Findings - Staff has made the following determination based on the required findings that 
granting of the requested variance:   

 
1. Will not confer on the applicant a special privilege that would be denied to other applicants. 

 
Granting the variance will not confer a special privilege on the applicant as disturbance to the 
specified trees are due to the development of the site. The property is less than two acres in size 
and the layout of the development is limited by the narrow, linear shape of the property. The 
trees and their critical root zones lie within the developable area of the site. The three trees 
proposed for removal are located within the portion of the property that meets the 
requirements for placement of a required septic field. One tree will be impacted by grading 
necessary for the construction of the required stormwater management facility, and the other 
four trees are located adjacent to the eastern property line and will be impacted by grading 
necessary for the construction of the proposed church and associated parking lot. The narrow 
width of the property limits the options available for the layout of the site. Granting a variance 
request to allow land disturbance within the developable portion of the site is not unique to this 
applicant. The proposed development activities that result in the removal and impacts to trees 
subject to the variance requirement are within the existing developed area of the site. Staff has 
determined that the removal and impacts to the trees subject to the variance requirement 
cannot be avoided. Therefore, staff believes that the granting of this variance is not a special 
privilege that would be denied to other applicants.  

  
2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 

 
The requested variance is not based on conditions or circumstances which are the result of 
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actions by the applicant. The requested variance is based upon existing site conditions. 
 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 

 
The requested variance is a result of the proposed site design and layout on the subject property 
and not as a result of land or building use on a neighboring property. 

 
4. Will not violate State water quality standards or cause measurable degradation in water quality. 

 
DPS has found the stormwater management concept for the proposed project to be acceptable 
and conditionally approved it on June 29, 2010. The granting of this variance request will not 
result in the removal of any trees or impacts to critical root zones located within the 
environmental buffers. Therefore, the project will not violate State water quality standards or 
cause measurable degradation in water quality. 

 
Mitigation for Trees Subject to the Variance Provisions - There are three trees proposed for 
removal in this variance request. Mitigation should be at a rate that approximates the form and 
function of the trees removed. Therefore, staff is recommending that replacement occur at a 
ratio of approximately 1” DBH (Diameter at Breast Height) for every 4” DBH removed, using 
trees that are a minimum of 3” DBH.  This means that for the 108 caliper inches of trees 
removed, they will be mitigated by the applicant with nine (9) native canopy trees with a 
minimum size of 3” DBH on the site.  While these trees will not be as large as the trees lost, they 
will provide some immediate canopy and ultimately replace the canopy lost by the removal of 
these trees. There is some disturbance within the critical root zones of five trees, but they are 
good candidates for safe retention and will receive adequate tree protection measures. No 
mitigation is recommended for trees impacted but retained.      

 
County Arborist’s Recommendation on the Variance 
 
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department referred 
a copy of the variance request to the County Arborist in the Montgomery County Department of 
Environmental Protection for a recommendation prior to acting on the request. On July 6, 2010, the 
County Arborist issued a letter stating that they would not provide any recommendations on the 
variance request (Attachment B). Staff recommends approval of the forest conservation variance 
request. 

 
Therefore, with the analysis above and as conditioned by this staff report, staff finds the Preliminary 
Forest Conservation Plan complies with the County’s Forest Conservation Law and it has met all 
requirements for the protection of sensitive environmental features in section 50-32 of the Subdivsion 
Regulations. 
 
Stormwater Management 
 
The Montgomery County Department of Permitting Services (MCDPS), Stormwater Management 
Section, approved the stormwater management concept for the project on June 29, 2010. The concept 
consists of onsite water quality control and on site recharge through the use of Environmental Site 
Design (ESD). 
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COMPLIANCE WITH ZONING ORDINANCE AND SUBDIVISION REGULATIONS 

 

Development Data Table 

This application has been reviewed for compliance with the Montgomery County Code, Chapter 50, the 
Subdivision Regulations. The application meets the requirement and standards of all applicable sections. 
Access and public facilities will be adequate to support the proposed lot and uses. The proposed lot size, 
width, shape and orientation are appropriate for this type of subdivision. 
 
The proposed subdivision was reviewed for compliance with the dimensional requirements of the RE-2 
Zone as specified in the Zoning Ordinance. The proposed development meets all dimensional 
requirements in that zone except for minimum lot size. The application has been reviewed by other 
applicable county agencies, all of whom have recommended approval of the plan (Attachment C). 
 
Sec. 59-C-1.32 Development Standards – Grandfathering Provison (Footnote 1) 

Section 59-C-1.32 of the Zoning Ordinance specifies the minimum lot size required in the RE-2 zone 
which is typically 87,120 square feet.  However, Footnote 1 (Attachment D) states: 
  

 “The following lots shall have the area and dimensional requirements of the zone applicable to 
them prior to their classification (Sectional Map Amendment (SMA)) in the RE-2, RE-2C, and RE-
1 zones:…”…“(2) A lot created by deed on or before the approval date of the most recent 
sectional map amendment that included the lot,…”.  

According to deed history research, the Subject Property was created in its current configuration by a 
deed recorded as early as December 7, 1900. The Subject Property was zoned R-R (half-acre) by 
enactment of the 1958 Montgomery County Zoning Ordinance. Sectional Map Amendment (SMA) F-939 
was adopted in October of 1973 and renamed R-R as R-200 but did not change the zone standards.  SMA 
F-925 was approved by the Council in August of 1974 and reclassified the Property from the R-200 zone  
to the RE-2 zone.  SMA G-652 was approved by the Council in February of 1990, which further 
reclassified the Property from RE-2 to RE-2/TDR. The Subject Property has been in its current 
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configuration since at least 1900 and has met all of the development standards of previous zones until 
the more recent reclassifications into the RE-2 and RE-2/TDR Zones.  The “grandfathering” provision was 
applied to the property when it was initially rezoned to RE-2 and it continues to apply under the current 
RE-2/TDR designation.  Therefore, based on the analysis above, staff finds the proposed lot is exempt 
from the area and dimensional requirements of the RE-2 Zone since it met the applicable requirements 
of the previous zone(s). 
 
COMMUNITY OUTREACH 

The Applicant has complied with all submittal and noticing requirements, and staff has not received 
correspondence from any citizens or community groups as of the date of this report. 
 
CONCLUSION 
 
The application meets all requirements established in the Subdivision Regulations and the Zoning 
Ordinance and substantially conforms with the recommendations of the AROS Master Plan. Staff 
recommends approval of the Preliminary Plan subject to the conditions contained at the beginning of 
this report. 
 
ATTACHMENTS: 

Section 50-35(k)(6) – Subdivision Regulations 
July 6, 2010 – County Arborist Letter 
Agency approval letters 
Section 59-C-1.32 Development Standards – Zoning Ordinance 


























