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Recommendation:  approval with conditions 
 
 Application requests approval of a preliminary forest conservation plan as part of an application for a special 

exception to construct a 34-bed domiciliary care home 
 Preliminary Forest Conservation Plan includes 0.97 acres forest clearing to be mitigated at an approved, 

offsite forest bank 
 Application includes a request to remove nine trees and impact seven trees subject to the variance provision 
 Staff finds that with the conditions recommended in this staff report, the application for Preliminary Forest 

Conservation Plan No. S-2815 complies with Chapter 22A of the Montgomery County Code 

Description 

Completed: 1/5/12 
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RECOMMENDATION 
  
Staff recommends approval of the Preliminary Forest Conservation Plan with the following conditions: 
 

1. Compliance with the conditions of approval for the Preliminary Forest Conservation Plan dated 
November 10, 2011.  The applicant must satisfy all conditions prior to Montgomery County 
Department of Permitting Service’s (MCDPS) issuance of sediment and erosion control permit(s), 
as appropriate, including:  

a. Approval of a Final Forest Conservation Plan consistent with the approved Preliminary 
Forest Conservation Plan prior to any clearing, grading or demolition on the site. 

b. The Final Forest Conservation Plan must include twenty-seven (27) native canopy trees 
with a minimum size of 3 inches in diameter at breast height (DBH) (or native canopy 
trees with a 81-inch cumulative DBH, individual trees with a minimum size of 3 inches 
DBH) as mitigation for the loss of specimen trees.  

c. The Sediment Control Plan must be consistent with final limits of disturbance as 
approved by the M-NCPPC staff. 

d. M-NCPPC Planning Department staff and M-NCPPC legal counsel approval of a 
Certificate of Compliance Agreement for use of an approved offsite forest mitigation 
bank to satisfy the forest mitigation planting requirements. 

 
SITE DESCRIPTION 
 
The property is identified as Parcel P927, located at 6020 Needwood Road, in the southwestern corner 
of the intersection of Muncaster Mill Road and Needwood Road, in the Upper Rock Creek Master Plan 
area.  It is zoned RE-1 and is 2.48 acres in size.  A single family home, which is currently in use as a small 
group home for five elderly persons and two non-resident staff persons, occupies the property.  The 
property has access from Needwood Road via an asphalt driveway.   
 
The property is located within the Upper Rock Creek Watershed, which is classified by the State of 
Maryland as Use IV waters.  There are no streams, wetlands, 100-year floodplain, stream buffers, highly 
erodible soils, or steep slopes located on the property.  The site is not located within a Special Protection 
Area (SPA), nor is it located within the Patuxent River Primary Management Area (PMA).  In 2006, the 
property was the subject of a forest conservation violation for approximately 15,500 square feet of 
unauthorized forest clearing.  The applicant was issued a citation and as part of the Corrective Action for 
this violation, the applicant was instructed to comply with the law and submit a Forest Conservation 
Plan.  It was determined during the preparation of plans, that the remaining trees no longer met the 
definition of forest and for purposes of forest conservation, the entire original forested area on the 
property would be counted as “cleared”.  The 0.97 acres of forest clearing is accounted for in the 
Preliminary Forest Conservation Plan.  No forest currently exists on the site.  There are twenty-two (22) 
large or specimen trees located on or adjacent to the property. 
 
Adjacent land uses include large lot single family homes in the area surrounding the property, the 
Montgomery Hospice at Casey House is located on Muncaster Mill Road, diagonal to the northeast, 
Magruder High School lies diagonal to the southwest, and the Intercounty Connector (ICC/MD Rt 200) 
lies to the west.   
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PROJECT DESCRIPTION 
 
The Preliminary Forest Conservation Plan was prepared as part of a Special Exception application for a 
34-bed domiciliary care home (Attachment A).  The proposed development will provide housing for 
elderly residents.  The project includes accounting for 0.97 acres of previously unauthorized forest 
clearing, the removal of nine (9) specimen trees, and impacts to the critical root zones of seven (7) 
specimen trees for the proposed building, associated parking, and required stormwater management 
and utilities.   
 
 ANALYSIS AND FINDINGS 
 
Environmental Guidelines 

The application meets the requirements of Chapter 22A of the Montgomery County Forest Conservation 
Law.  A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) was approved for this 2.48-acre 
site on February 16, 2010.  The NRI/FSD identified all of the required environmental features on, and 
adjacent to the property, as further described in the Environmental Guidelines for Environmental 
Management of Development in Montgomery County.  The topography on the property is gently sloping 
to the west.  There are no streams, wetlands, 100-year floodplain, stream buffers, highly erodible soils, 
or steep slopes located on the property.  The site is located within the Upper Rock Creek watershed, 
which is classified by the State of Maryland as Use IV waters.  The property is not located within the 
Upper Rock Creek Special Protection Area (SPA), nor is it located within the Patuxent River Primary 
Management Area (PMA).  The subject property is located west of the boundaries of the Upper Rock 
Creek SPA.  
 

Forest Conservation 

The application meets the requirements of Chapter 22A of the Montgomery County Forest Conservation 
Law.  A Preliminary Forest Conservation Plan has been submitted for review.  The plan accounts for 0.97 
acres of previously unauthorized forest clearing, resulting in a planting requirement of 1.06 acres.  The 
applicant proposes to satisfy the planting requirement at an approved, off site forest mitigation bank.  
There are twenty-two (22) large or specimen trees located on or adjacent to the property.  
 
Forest Conservation Variance 
 
Section 22A-12(b) (3) of Montgomery County Forest Conservation Law provides criteria that identify 

certain individual trees as high priority for retention and protection.  Any impact to these trees, 

including removal of the subject tree or disturbance within the tree’s critical root zone (CRZ) requires a 

variance.  An application for a variance must provide certain written information in support of the 

required findings in accordance with Section 22A-21 of the County Forest Conservation Law.  The law 

requires no impact to trees that: measure 30 inches or greater, DBH; are part of an historic site or 

designated with an historic structure; are designated as national, State, or County champion trees; are 

at least 75 percent of the diameter of the current State champion tree of that species; or trees, shrubs, 

or plants that are designated as Federal or State rare, threatened, or endangered species.   
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Variance Request - The applicant submitted a variance request on November 10, 2011 

(Attachment B).  The applicant proposes to remove nine (9) trees that are subject to the variance 

provision, and to impact, but not remove, seven (7) others that are considered high priority for retention 

under Section 22A-12(b) (3) of the County Forest Conservation Law.  

Trees to be removed 

Tree 

Number 

Species DBH  

Inches 

Status 

3 Silver Maple 30 Fair condition; Needwood Rd. right of way; drainage swale  

4 Silver Maple 58 Poor condition; Needwood Rd. right of way; drainage swale 

5 Red Maple 34 Fair/Poor condition; Needwood Rd. right of way; drainage swale 

6 Red Maple 33 Poor condition; Needwood Rd. right of way; drainage swale 

7 Red Maple 30 Fair condition; storm drain outfall improvement as required by MCDPS 

9 Silver Maple 33 Good condition; building and stormwater facility 

24 E. Red Cedar 30 Good condition; grading, storm drain construction 

28 Red Maple 30 Good condition; parking lot and storm drain construction 

29 Tuliptree 41 Good condition; grading for parking lot, drainage 
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Trees to be affected but retained 

Tree 

Number 

Species DBH  

Inches 

CRZ 

Impact 

Status 

28 Loblolly Pine 28* 8% Fair condition; driveway, parking and grading  

11 Silver Maple 40 30% Good condition; grading for drainage; water and sewer 

connections 

14 Norway 

Maple 

32 23% Fair condition; water and sewer connections 

15 Black Cherry 31 29% Good condition; water and sewer connections 

19 Silver Maple 46 7% Fair condition; storm drain construction 

30 Red Maple 31 33% Fair condition; grading for parking lot and drainage, storm 

drain construction 

31 Tuliptree 34 20% Good condition; grading for parking lot and drainage 

*This tree is subject to the variance requirement because it has a DBH greater than the current County 

champion  

The applicant has offered the following justification for the variance request: 

(1) Describe the special conditions peculiar to the property which would cause the unwarranted hardship; 

 Response (MHG, November 10, 2011) - “The subject property consists of the 2.48 acre Parcel 

927, located at 6020 Needwood Road.  The parcel currently houses a small assisted living facility.  

According to the Natural Resources Inventory there were 0.97 acres of onsite forest, all of which 

were removed, prior to the submittal of the plans to the county.  Nine of the sixteen affected 

specimen trees are slated for removal.  Of the nine trees that are to be removed, four are located 

within the frontage dedication for Needwood Road.  All four trees have sustained damage from 

pruning for overhead wires and are in fair or poor condition.  These four trees are impacted by 

both the grading for the swale along Needwood and the bio-retention facility which are required 

for proper stormwater conveyance.  The elevations and existing storm drain in this location 

dictate that stormwater be met in this location precluding our ability to save these trees.  A fifth 

tree exists off-site at the outfall to the storm drain across Needwood Rd.  Montgomery County 

DPS is requiring the upgrade to this structure and the proximity of the tree to this structure 

requires its removal. 

The remaining four specimen trees that are proposed for removal and the additional seven 

specimen trees that are impacted by the development are scattered throughout the property.  

The expansion of the assisted living facility through the creation of a new building requires a 
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limit of disturbance (LOD) that impacts a significant portion of the property.  The location of the 

building was chosen in order to cluster the development to the back of the property and protect 

trees along Muncaster Mill Rd. including the significant trees as shown on the plan as well as 

vegetated tree cover that exists in that area.  Shifting the location of the proposed building 

would not minimize the impact to specimen trees.  Grading in the rear portion of the property 

was tightened in order to minimize the impact to the specimen trees that line the property and 

provide a buffer for the adjacent properties.  All seven trees that are impacted but are being 

saved will receive appropriate stress reduction measures under the supervision of a certified 

arborist.” 

Development on the property is constrained by existing site conditions including the locations of the 

existing entrance driveway, the existing building to remain in use, the existing storm drain system and 

outfall, and numerous large trees located throughout the 2.48-acre site.  The applicant proposes to 

construct an assisted living facility to expand the existing facility on the site.  The current facility serves 

an elderly population of modest financial means, and it is the applicant’s intention that the expanded 

facility will continue to serve this population.  This facility requires a building, associated parking, and 

required stormwater management features.  Additionally, four of the trees to be removed are located 

within the frontage dedication area for Needwood Road, and one of the trees, is located alongside an 

existing storm drain outfall that is required to be upgraded as part of this development.  The existing 

conditions, the number and locations of the specimen trees, and the requirements for development on 

the property have limited the ability to avoid removal and impact to specimen trees.   The majority of 

the trees proposed for removal are in “fair” or “poor” condition.  Staff has reviewed this application and 

based on the existing conditions on the property, staff finds that there is an unwarranted hardship.   

 (2) Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by 

others in similar areas; 

 Response (MHG, November 10, 2011) - “The subject property has a large number of specimen 

trees scattered throughout the site, making it impossible to develop the property to its full 

potential without impacting specimen trees.  Impact to the specimen trees has been reduced to 

the best of our ability; however, the removal of specimen trees is unavoidable.  The inability to 

remove or affect the subject trees would severely limit the development of the property.  This 

creates a significant disadvantage for the applicant and deprives the applicant of the rights 

enjoyed by the neighboring and/or similar properties not subject to this approval process.” 

The proposed removal and impacts to the subject trees are due not only to the construction of the 

building, but to the construction associated with the required parking lot, stormwater management, and 

necessary utility construction needed to accommodate the proposed facility.  Additionally, requirements 

for upgrading the existing storm drain outfall and roadway dedication have resulted in additional 

impacts.  Staff has reviewed the application and finds that enforcing the rules of the variance provision 

would deprive the landowner of rights commonly enjoyed by others.  
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 (3) Verify that State water quality standards will not be violated or that a measurable degradation in 

water quality will not occur as a result of the granting of the variance; 

 Response (MHG, November 10, 2011) - “A Stormwater Management Concept was submitted to 

the Department of Permitting Services on 11/2/10.  The site has been analyzed and is shown to 

meet the state water quality standards.  Once the approval is received it will confirm that the 

goals and objectives of the current state water quality standards have been met for the proposed 

improvements to the site.  A copy of the Stormwater submittal is included.” 

Staff has reviewed the application and agrees that the variance will not violate State water quality 

standards or cause measurable degradation in water quality.  The specimen trees being removed or 

disturbed are not within a stream buffer, wetland, or a special protection area.  Approval of a 

Stormwater Management Concept Plan will be required by the Montgomery County Department of 

Permitting Services at the time of preliminary plan review.  

 (4) Provide any other information appropriate to support the request. 

 Response (MHG, November 10, 2011) - “A copy of the Preliminary Forest Conservation Plan has 

been provided as part of this variance request.  The proposed removal of nine specimen trees 

and the impact to seven additional trees are indicated on the plan.  A tree variance detail table 

summarizing the trees to be impacted is included as well as a table detailing mitigation 

requirements.” 

Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made by the 

Planning Board or Planning Director, as appropriate, in order for a variance to be granted.  Staff has 

made the following determinations in the review of the variance request and the proposed forest 

conservation plan: 

 
Variance Findings - Staff has made the following determination based on the required findings 

that granting of the requested variance:   

1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 

Granting the variance will not confer a special privilege on the applicant as the removal of the 

nine trees and the impacts to the seven trees is due to the development of the site.  The 2.48- 

acre property contains numerous large trees located throughout the property.  These trees are 

located within the developable area of the site.  Granting a variance to allow land disturbance 

within the developable portion of the site is not unique to this applicant.  The development of 

the site is dictated by the existing entrance driveway, building and storm drain outfall, and the 

need to provide utility connections out to Muncaster Mill Road.  Staff has determined that the 

impacts and removal of the trees subject to the variance requirement cannot be avoided.  

Therefore, staff believes that the granting of this variance is not a special privilege that would be 

denied to other applicants.   
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2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 

The requested variance is not based on conditions or circumstances which are the result of 

actions by the applicant.  The requested variance is based upon existing site conditions, 

including the existing driveway and building, and the number and locations of the large trees. 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 

 
The requested variance is a result of the existing conditions and the proposed site design and 

layout on the subject property, and not as a result of land or building use on a neighboring 

property. 

4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 

The variance will not violate State water quality standards or cause measurable degradation in 

water quality.  The specimen trees being removed or disturbed are not within a stream buffer, 

wetland, or a special protection area.  A Stormwater Management Concept Plan approval will be 

required by the Montgomery County Department of Permitting Services.  

Mitigation for Trees Subject to the Variance Provision - There are nine (9) trees proposed for 

removal in this variance request.  Mitigation for the removal of these trees is recommended.  Mitigation 

should be at a rate that approximates the form and function of the trees removed.  Therefore, staff is 

recommending that replacement occur at a ratio of approximately 1” Diameter at Breast Height (DBH) 

for every 4” DBH removed, using trees that are a minimum of 3” DBH.  For example, this means that for 

the 319 caliper inches of trees removed, they will be mitigated by the applicant with twenty-seven (27) 

native, canopy trees with a minimum size of 3” DBH on the site.  While these trees will not be as large as 

the trees lost, they will provide some immediate canopy and ultimately replace the canopy lost by the 

removal of these trees.  There is some disturbance within the critical root zones of seven (7) trees, but 

they are candidates for safe retention and will receive adequate tree protection measures.  No 

mitigation is recommended for trees impacted but retained.      

County Arborist’s Recommendation on the Variance - In accordance with Montgomery County 

Code Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to 

the County Arborist in the Montgomery County Department of Environmental Protection for a 

recommendation prior to acting on the request.  The request was forwarded to the County Arborist on 

November 10, 2011.  On November 23, 2011, the County Arborist issued recommendations on the 

variance request and recommended the variance be approved with mitigation (Attachment C).  

Variance Recommendation - Staff recommends that the variance be granted.  
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CONCLUSION 
 
The Preliminary Forest Conservation Plan meets all applicable requirements of Chapter 22A of the 
County Code.  Therefore, staff recommends that the Planning Board approve the Preliminary Forest 
Conservation Plan with the conditions cited in this staff report. The variance approval is included in the 
Planning Board’s approval of the Preliminary Forest Conservation Plan.  

 
 

Attachments 
 
Attachment A – Proposed Preliminary Forest Conservation Plan 
Attachment B – Applicant’s Variance Request dated November 8, 2011 
Attachment C – County Arborist Letter dated November 23, 2011 
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Recommendation:  approval with conditions 
 
 Application requests approval of a preliminary forest conservation plan as part of an application for a special 


exception to construct a 34-bed domiciliary care home 
 Preliminary Forest Conservation Plan includes 0.97 acres forest clearing to be mitigated at an approved, 


offsite forest bank 
 Application includes a request to remove nine trees and impact seven trees subject to the variance provision 
 Staff finds that with the conditions recommended in this staff report, the application for Preliminary Forest 


Conservation Plan No. S-2815 complies with Chapter 22A of the Montgomery County Code 


Description 


Completed: 1/5/12 







 


 


RECOMMENDATION 
  
Staff recommends approval of the Preliminary Forest Conservation Plan with the following conditions: 
 


1. Compliance with the conditions of approval for the Preliminary Forest Conservation Plan dated 
November 10, 2011.  The applicant must satisfy all conditions prior to Montgomery County 
Department of Permitting Service’s (MCDPS) issuance of sediment and erosion control permit(s), 
as appropriate, including:  


a. Approval of a Final Forest Conservation Plan consistent with the approved Preliminary 
Forest Conservation Plan prior to any clearing, grading or demolition on the site. 


b. The Final Forest Conservation Plan must include twenty-seven (27) native canopy trees 
with a minimum size of 3 inches in diameter at breast height (DBH) (or native canopy 
trees with a 81-inch cumulative DBH, individual trees with a minimum size of 3 inches 
DBH) as mitigation for the loss of specimen trees.  


c. The Sediment Control Plan must be consistent with final limits of disturbance as 
approved by the M-NCPPC staff. 


d. M-NCPPC Planning Department staff and M-NCPPC legal counsel approval of a 
Certificate of Compliance Agreement for use of an approved offsite forest mitigation 
bank to satisfy the forest mitigation planting requirements. 


 
SITE DESCRIPTION 
 
The property is identified as Parcel P927, located at 6020 Needwood Road, in the southwestern corner 
of the intersection of Muncaster Mill Road and Needwood Road, in the Upper Rock Creek Master Plan 
area.  It is zoned RE-1 and is 2.48 acres in size.  A single family home, which is currently in use as a small 
group home for five elderly persons and two non-resident staff persons, occupies the property.  The 
property has access from Needwood Road via an asphalt driveway.   
 
The property is located within the Upper Rock Creek Watershed, which is classified by the State of 
Maryland as Use IV waters.  There are no streams, wetlands, 100-year floodplain, stream buffers, highly 
erodible soils, or steep slopes located on the property.  The site is not located within a Special Protection 
Area (SPA), nor is it located within the Patuxent River Primary Management Area (PMA).  In 2006, the 
property was the subject of a forest conservation violation for approximately 15,500 square feet of 
unauthorized forest clearing.  The applicant was issued a citation and as part of the Corrective Action for 
this violation, the applicant was instructed to comply with the law and submit a Forest Conservation 
Plan.  It was determined during the preparation of plans, that the remaining trees no longer met the 
definition of forest and for purposes of forest conservation, the entire original forested area on the 
property would be counted as “cleared”.  The 0.97 acres of forest clearing is accounted for in the 
Preliminary Forest Conservation Plan.  No forest currently exists on the site.  There are twenty-two (22) 
large or specimen trees located on or adjacent to the property. 
 
Adjacent land uses include large lot single family homes in the area surrounding the property, the 
Montgomery Hospice at Casey House is located on Muncaster Mill Road, diagonal to the northeast, 
Magruder High School lies diagonal to the southwest, and the Intercounty Connector (ICC/MD Rt 200) 
lies to the west.   
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PROJECT DESCRIPTION 
 
The Preliminary Forest Conservation Plan was prepared as part of a Special Exception application for a 
34-bed domiciliary care home (Attachment A).  The proposed development will provide housing for 
elderly residents.  The project includes accounting for 0.97 acres of previously unauthorized forest 
clearing, the removal of nine (9) specimen trees, and impacts to the critical root zones of seven (7) 
specimen trees for the proposed building, associated parking, and required stormwater management 
and utilities.   
 
 ANALYSIS AND FINDINGS 
 
Environmental Guidelines 


The application meets the requirements of Chapter 22A of the Montgomery County Forest Conservation 
Law.  A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) was approved for this 2.48-acre 
site on February 16, 2010.  The NRI/FSD identified all of the required environmental features on, and 
adjacent to the property, as further described in the Environmental Guidelines for Environmental 
Management of Development in Montgomery County.  The topography on the property is gently sloping 
to the west.  There are no streams, wetlands, 100-year floodplain, stream buffers, highly erodible soils, 
or steep slopes located on the property.  The site is located within the Upper Rock Creek watershed, 
which is classified by the State of Maryland as Use IV waters.  The property is not located within the 
Upper Rock Creek Special Protection Area (SPA), nor is it located within the Patuxent River Primary 
Management Area (PMA).  The subject property is located west of the boundaries of the Upper Rock 
Creek SPA.  
 


Forest Conservation 


The application meets the requirements of Chapter 22A of the Montgomery County Forest Conservation 
Law.  A Preliminary Forest Conservation Plan has been submitted for review.  The plan accounts for 0.97 
acres of previously unauthorized forest clearing, resulting in a planting requirement of 1.06 acres.  The 
applicant proposes to satisfy the planting requirement at an approved, off site forest mitigation bank.  
There are twenty-two (22) large or specimen trees located on or adjacent to the property.  
 
Forest Conservation Variance 
 
Section 22A-12(b) (3) of Montgomery County Forest Conservation Law provides criteria that identify 


certain individual trees as high priority for retention and protection.  Any impact to these trees, 


including removal of the subject tree or disturbance within the tree’s critical root zone (CRZ) requires a 


variance.  An application for a variance must provide certain written information in support of the 


required findings in accordance with Section 22A-21 of the County Forest Conservation Law.  The law 


requires no impact to trees that: measure 30 inches or greater, DBH; are part of an historic site or 


designated with an historic structure; are designated as national, State, or County champion trees; are 


at least 75 percent of the diameter of the current State champion tree of that species; or trees, shrubs, 


or plants that are designated as Federal or State rare, threatened, or endangered species.   







 


 


Variance Request - The applicant submitted a variance request on November 10, 2011 


(Attachment B).  The applicant proposes to remove nine (9) trees that are subject to the variance 


provision, and to impact, but not remove, seven (7) others that are considered high priority for retention 


under Section 22A-12(b) (3) of the County Forest Conservation Law.  


Trees to be removed 


Tree 


Number 


Species DBH  


Inches 


Status 


3 Silver Maple 30 Fair condition; Needwood Rd. right of way; drainage swale  


4 Silver Maple 58 Poor condition; Needwood Rd. right of way; drainage swale 


5 Red Maple 34 Fair/Poor condition; Needwood Rd. right of way; drainage swale 


6 Red Maple 33 Poor condition; Needwood Rd. right of way; drainage swale 


7 Red Maple 30 Fair condition; storm drain outfall improvement as required by MCDPS 


9 Silver Maple 33 Good condition; building and stormwater facility 


24 E. Red Cedar 30 Good condition; grading, storm drain construction 


28 Red Maple 30 Good condition; parking lot and storm drain construction 


29 Tuliptree 41 Good condition; grading for parking lot, drainage 


 







 


 


Trees to be affected but retained 


Tree 


Number 


Species DBH  


Inches 


CRZ 


Impact 


Status 


28 Loblolly Pine 28* 8% Fair condition; driveway, parking and grading  


11 Silver Maple 40 30% Good condition; grading for drainage; water and sewer 


connections 


14 Norway 


Maple 


32 23% Fair condition; water and sewer connections 


15 Black Cherry 31 29% Good condition; water and sewer connections 


19 Silver Maple 46 7% Fair condition; storm drain construction 


30 Red Maple 31 33% Fair condition; grading for parking lot and drainage, storm 


drain construction 


31 Tuliptree 34 20% Good condition; grading for parking lot and drainage 


*This tree is subject to the variance requirement because it has a DBH greater than the current County 


champion  


The applicant has offered the following justification for the variance request: 


(1) Describe the special conditions peculiar to the property which would cause the unwarranted hardship; 


 Response (MHG, November 10, 2011) - “The subject property consists of the 2.48 acre Parcel 


927, located at 6020 Needwood Road.  The parcel currently houses a small assisted living facility.  


According to the Natural Resources Inventory there were 0.97 acres of onsite forest, all of which 


were removed, prior to the submittal of the plans to the county.  Nine of the sixteen affected 


specimen trees are slated for removal.  Of the nine trees that are to be removed, four are located 


within the frontage dedication for Needwood Road.  All four trees have sustained damage from 


pruning for overhead wires and are in fair or poor condition.  These four trees are impacted by 


both the grading for the swale along Needwood and the bio-retention facility which are required 


for proper stormwater conveyance.  The elevations and existing storm drain in this location 


dictate that stormwater be met in this location precluding our ability to save these trees.  A fifth 


tree exists off-site at the outfall to the storm drain across Needwood Rd.  Montgomery County 


DPS is requiring the upgrade to this structure and the proximity of the tree to this structure 


requires its removal. 


The remaining four specimen trees that are proposed for removal and the additional seven 


specimen trees that are impacted by the development are scattered throughout the property.  


The expansion of the assisted living facility through the creation of a new building requires a 







 


 


limit of disturbance (LOD) that impacts a significant portion of the property.  The location of the 


building was chosen in order to cluster the development to the back of the property and protect 


trees along Muncaster Mill Rd. including the significant trees as shown on the plan as well as 


vegetated tree cover that exists in that area.  Shifting the location of the proposed building 


would not minimize the impact to specimen trees.  Grading in the rear portion of the property 


was tightened in order to minimize the impact to the specimen trees that line the property and 


provide a buffer for the adjacent properties.  All seven trees that are impacted but are being 


saved will receive appropriate stress reduction measures under the supervision of a certified 


arborist.” 


Development on the property is constrained by existing site conditions including the locations of the 


existing entrance driveway, the existing building to remain in use, the existing storm drain system and 


outfall, and numerous large trees located throughout the 2.48-acre site.  The applicant proposes to 


construct an assisted living facility to expand the existing facility on the site.  The current facility serves 


an elderly population of modest financial means, and it is the applicant’s intention that the expanded 


facility will continue to serve this population.  This facility requires a building, associated parking, and 


required stormwater management features.  Additionally, four of the trees to be removed are located 


within the frontage dedication area for Needwood Road, and one of the trees, is located alongside an 


existing storm drain outfall that is required to be upgraded as part of this development.  The existing 


conditions, the number and locations of the specimen trees, and the requirements for development on 


the property have limited the ability to avoid removal and impact to specimen trees.   The majority of 


the trees proposed for removal are in “fair” or “poor” condition.  Staff has reviewed this application and 


based on the existing conditions on the property, staff finds that there is an unwarranted hardship.   


 (2) Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by 


others in similar areas; 


 Response (MHG, November 10, 2011) - “The subject property has a large number of specimen 


trees scattered throughout the site, making it impossible to develop the property to its full 


potential without impacting specimen trees.  Impact to the specimen trees has been reduced to 


the best of our ability; however, the removal of specimen trees is unavoidable.  The inability to 


remove or affect the subject trees would severely limit the development of the property.  This 


creates a significant disadvantage for the applicant and deprives the applicant of the rights 


enjoyed by the neighboring and/or similar properties not subject to this approval process.” 


The proposed removal and impacts to the subject trees are due not only to the construction of the 


building, but to the construction associated with the required parking lot, stormwater management, and 


necessary utility construction needed to accommodate the proposed facility.  Additionally, requirements 


for upgrading the existing storm drain outfall and roadway dedication have resulted in additional 


impacts.  Staff has reviewed the application and finds that enforcing the rules of the variance provision 


would deprive the landowner of rights commonly enjoyed by others.  







 


 


 (3) Verify that State water quality standards will not be violated or that a measurable degradation in 


water quality will not occur as a result of the granting of the variance; 


 Response (MHG, November 10, 2011) - “A Stormwater Management Concept was submitted to 


the Department of Permitting Services on 11/2/10.  The site has been analyzed and is shown to 


meet the state water quality standards.  Once the approval is received it will confirm that the 


goals and objectives of the current state water quality standards have been met for the proposed 


improvements to the site.  A copy of the Stormwater submittal is included.” 


Staff has reviewed the application and agrees that the variance will not violate State water quality 


standards or cause measurable degradation in water quality.  The specimen trees being removed or 


disturbed are not within a stream buffer, wetland, or a special protection area.  Approval of a 


Stormwater Management Concept Plan will be required by the Montgomery County Department of 


Permitting Services at the time of preliminary plan review.  


 (4) Provide any other information appropriate to support the request. 


 Response (MHG, November 10, 2011) - “A copy of the Preliminary Forest Conservation Plan has 


been provided as part of this variance request.  The proposed removal of nine specimen trees 


and the impact to seven additional trees are indicated on the plan.  A tree variance detail table 


summarizing the trees to be impacted is included as well as a table detailing mitigation 


requirements.” 


Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made by the 


Planning Board or Planning Director, as appropriate, in order for a variance to be granted.  Staff has 


made the following determinations in the review of the variance request and the proposed forest 


conservation plan: 


 
Variance Findings - Staff has made the following determination based on the required findings 


that granting of the requested variance:   


1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 


Granting the variance will not confer a special privilege on the applicant as the removal of the 


nine trees and the impacts to the seven trees is due to the development of the site.  The 2.48- 


acre property contains numerous large trees located throughout the property.  These trees are 


located within the developable area of the site.  Granting a variance to allow land disturbance 


within the developable portion of the site is not unique to this applicant.  The development of 


the site is dictated by the existing entrance driveway, building and storm drain outfall, and the 


need to provide utility connections out to Muncaster Mill Road.  Staff has determined that the 


impacts and removal of the trees subject to the variance requirement cannot be avoided.  


Therefore, staff believes that the granting of this variance is not a special privilege that would be 


denied to other applicants.   







 


 


2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 


The requested variance is not based on conditions or circumstances which are the result of 


actions by the applicant.  The requested variance is based upon existing site conditions, 


including the existing driveway and building, and the number and locations of the large trees. 


3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 


 
The requested variance is a result of the existing conditions and the proposed site design and 


layout on the subject property, and not as a result of land or building use on a neighboring 


property. 


4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 


The variance will not violate State water quality standards or cause measurable degradation in 


water quality.  The specimen trees being removed or disturbed are not within a stream buffer, 


wetland, or a special protection area.  A Stormwater Management Concept Plan approval will be 


required by the Montgomery County Department of Permitting Services.  


Mitigation for Trees Subject to the Variance Provision - There are nine (9) trees proposed for 


removal in this variance request.  Mitigation for the removal of these trees is recommended.  Mitigation 


should be at a rate that approximates the form and function of the trees removed.  Therefore, staff is 


recommending that replacement occur at a ratio of approximately 1” Diameter at Breast Height (DBH) 


for every 4” DBH removed, using trees that are a minimum of 3” DBH.  For example, this means that for 


the 319 caliper inches of trees removed, they will be mitigated by the applicant with twenty-seven (27) 


native, canopy trees with a minimum size of 3” DBH on the site.  While these trees will not be as large as 


the trees lost, they will provide some immediate canopy and ultimately replace the canopy lost by the 


removal of these trees.  There is some disturbance within the critical root zones of seven (7) trees, but 


they are candidates for safe retention and will receive adequate tree protection measures.  No 


mitigation is recommended for trees impacted but retained.      


County Arborist’s Recommendation on the Variance - In accordance with Montgomery County 


Code Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to 


the County Arborist in the Montgomery County Department of Environmental Protection for a 


recommendation prior to acting on the request.  The request was forwarded to the County Arborist on 


November 10, 2011.  On November 23, 2011, the County Arborist issued recommendations on the 


variance request and recommended the variance be approved with mitigation (Attachment C).  


Variance Recommendation - Staff recommends that the variance be granted.  
 
 







 


 


 
 
CONCLUSION 
 
The Preliminary Forest Conservation Plan meets all applicable requirements of Chapter 22A of the 
County Code.  Therefore, staff recommends that the Planning Board approve the Preliminary Forest 
Conservation Plan with the conditions cited in this staff report. The variance approval is included in the 
Planning Board’s approval of the Preliminary Forest Conservation Plan.  


 
 


Attachments 
 
Attachment A – Proposed Preliminary Forest Conservation Plan 
Attachment B – Applicant’s Variance Request dated November 8, 2011 
Attachment C – County Arborist Letter dated November 23, 2011 
 


 





