
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

This application is a request to convert a 29,600 sq. ft. outlot into a buildable lot in the R-200 zone.  Outlot A - 

Rolling Stone, was created by Preliminary Plan 11986082 which requested six lots, however; because of traffic 

limitations at the time of approval in 1987, only five lots were approved to stay under certain trip generation “de 

minimus” thresholds of that era.  Outlot A, the sixth “lot”, was approved, but was given the outlot designation to 

restrict the issuance of building permits until the traffic issues could be resolved.  The traffic moratorium was 

lifted in the 1990’s.  A previous application to convert the outlot to a lot was denied by the Planning Board due to 

concerns about erosion, flooding and a stormwater management waiver.  This application is new, and meets all 

current review criteria.     

 

Access to the property is through a shared drive from Bonifant Road.  Three, one family detached homes already 

share the driveway. The lot will be served by public water and sewer that exists in the area.  Concerns about 

stormwater runoff and the use of the shared driveway have been raised during the application process by local 

residents.  The site has an approved stormwater concept that addresses runoff from the new home but that also 

addresses some of the existing erosion problems caused by offsite runoff.  The existing driveway was designed 

and intended to provide access to the outlot but existing users of this driveway have expressed concern that the 

owner(s) of the outlot have not contributed towards maintenance and upkeep of the pavement. Staff views this 

as a civil matter between property owners.  
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RECOMMENDATION 

 

Approval, subject to the following conditions: 

 

1. Compliance with the conditions of approval for the Preliminary Forest Conservation Plan dated 
October 12, 2011.  The applicant must meet all conditions prior to Montgomery County Department 
of Permitting Service’s (MCDPS) issuance of sediment and erosion control permit(s), as appropriate.  
Conditions are as follows: 
a. Approval of a Final Forest Conservation Plan consistent with the approved Preliminary Forest 

Conservation Plan prior to any clearing, grading or demolition on the site. 
b. The Final Sediment Control Plan must be consistent with the final limit of disturbance as 

approved by M-NCPPC Planning Department Staff and as shown on the approved Final Forest 
Conservation Plan.  

c. M-NCPPC Planning Department Staff review and approval of a Certificate of Compliance 
Agreement prior to use of an offsite forest mitigation bank to satisfy the forest mitigation 
planting requirements. 

 
2. The Applicant must comply with the conditions of the Montgomery County Department of 

Permitting Services (MCDPS) stormwater management approval dated, May 24, 2011.  These 

conditions may be amended by MCDPS, provided the amendments do not conflict with other 

conditions of the preliminary plan approval. 

3. The Applicant must comply with the conditions of the Montgomery County Department of 

Transportation (MCDOT) letter dated, December 30, 2011.  These conditions may be amended by 

MCDOT, provided the amendments do not conflict with other conditions of the preliminary plan 

approval. 

4. The Applicant must comply with the conditions of the Montgomery County Department of Fire and 

Rescue Services (MCFRS) letter dated, December 30, 2011.  These conditions may be amended by 

MCDOT, provided the amendments do not conflict with other conditions of the preliminary plan 

approval. 

5. Prior to issuance of a building permit, the Applicant must make a school facilities payment to the 

MCDPS at the elementary school level. 

6. Any building permit for one-family residences that are issued pursuant to this preliminary plan must 

show that the building is to be built in substantially the same location and orientation as shown on 

the certified preliminary plan. 

7. The new record plat must show necessary easements. 
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SITE DESCRIPTION 

 

The subject property, “Subject Property” or “Property” is 0.68 acres (29,600 s.f.) in size and is located on 

the north side of Bonifant Road, approximately ¼ mile (1,300 ft.) east of the intersection with Notley 

Road or 0.6 miles west of New Hampshire Avenue, in the Cloverly Master Plan area.  The zoning of the 

Property is R-200.  The Property slopes from its highest point along Bonifant Road down towards the 

rear (north) where a storm drain easement conveys runoff to the north and west.  Runoff from Bonifant 

Road and properties to the south of Bonifant Road are released on to the Property and flow across it to 

reach the storm drain easement.  The site is almost completely forested, except for the south eastern 

corner where the entrance to the shared driveway is located. 

 

Single family homes in the R-200 Zone surround the Property, including the subdivisions of Rolling Stone 

to the north and west, North Salem Village to the east, and North Sherwood Forest to the south.  

Bonifant Road is also lined with similar single family homes.  Much of the surrounding development was 

constructed in the 1960’s through the 1980’s. 

 

The Property is within the Northwest Branch watershed which is designated as a Use IV stream system.  

There are no sensitive environmental features on the Property; however, the drainage flowing across 
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the Property has begun to erode channels into the landscape.  This is addressed further in the 

environmental review section of this report. 

 

 
 

PROJECT DESCRIPTION 

 

This Preliminary Plan application requests to convert Outlot A – Rolling Stone into a buildable lot to 

allow a building permit for one, one-family detached house.  This new residence will share an existing 

common driveway, currently shared by three other one-family detached houses.  These other three lots 

were approved with the Subject Property under the original Rolling Stone approval; the driveway was 

located and designed to provide shared access for the Subject Property and the other lots.  This existing 

shared driveway currently runs along the eastern edge of the Property, connecting to Bonifant Road.  

Water and sewer lines exist along Bonifant Road and other utilities are currently available. 

 

As mentioned, a storm drain easement was established along the northern border of the Property at the 

request of Montgomery County and is shown on the existing record plat.  The easement is partially 

located on the adjacent lot to the north. The channel within this easement has become eroded due to 

offsite runoff from upstream developments.  The approved stormwater management concept provides 
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stormwater management for the new home and it also requires the Applicant to construct a pipe to 

capture runoff that now flows uncontrolled from Bonifant Road, across the Property, to the storm drain 

easement.  To address the erosion, the stormwater management concept approval requires the 

Applicant to construct a rip rap outfall and basin at the end of the new pipe to slow the velocity of the 

runoff and to stabilize existing erosion.    

 

Preliminary Plan 
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Lot Detail 
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Project History 

The Subject Property was approved under Preliminary Plan 119860820 on February 26th, 1987.  That 

plan consisted of six (6) lots on 3.41 acres of land.  Because of traffic constraints identified in the Eastern 

Montgomery County Policy Areas much of the eastern county was essentially in a traffic moratorium 

including this subdivision.  However, certain provisions in the Annual Growth Policy at that time allowed 

for small developments that generated “de minimus” levels of traffic to be approved.  For Preliminary 

Plan 119860820, no more than five “buildable” residential lots could be approved under the trip 

generation calculations at that time.  This preliminary plan approved six lots with the Subject Property as 

one of the six and identified as an outlot to restrict issuance of a building permit.  Subsequent Annual 

Growth Policy updates recognized that the moratorium was lifted and that outlots created under 

Planning Board approval could be considered for development. 

 

Preliminary Plan 119940250 was filed on September 30th, 1993 requesting the conversion of Outlot A to 

a buildable lot.  Due to the continuing traffic moratorium, the application did not advance to the 

Planning Board until August 10th, 1995.  The plan received technical approval from review agencies, 

however, it was deferred by the Planning Board because of questions regarding the then more common, 

issuance of a stormwater waiver by Montgomery County.  The Board was not able to support the plan 

because of concerns raised by local residents about flooding and erosion.  After submission of additional 

information on the nature of the stormwater waiver, the plan was re-heard on February 6th, 1997 and 

the Planning Board ultimately denied the application because of continued concerns about the lack of 

stormwater management. 

 

The case was appealed to the Circuit Court Civil Action 174618, heard on February 4th, 1998.  The 

opinion was rendered in August of 1998 upholding the action of the Planning Board. 

 

ANALYSIS AND FINDINGS 

 

Conformance to the Master Plan 

 

The proposed conversion of Outlot A into a buildable lot does not conflict with the policies set forth in 

the Cloverly Master Plan of maintaining one-family residential development in the area.  The Property is 

located within the Suburban Communities section of the Cloverly Master Plan in the Naples Manor and 

Stonegate Neighborhood, which recommends retaining the existing residential zoning and development 

patterns.  Outlot A is part of a six lot subdivision created in preliminary plan 11986082, where five lots 

were recorded and developed and the remaining lot was placed into an Outlot.  The use of this Property 

for residential purposes is in conformance with the Cloverly Master Plan.  

 

Public Facilities 

 

Roads, Transportation and Pedestrian Facilities -The proposed lot does not generate 30 or more vehicle 

trips during the morning or evening peak-hours, therefore,  the application is not subject to a Local Area 
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Transportation Review.  The Policy Area Mobility Requirement (PAMR) guidelines for the Cloverly policy 

area require no mitigation of new peak hour trips.  The application satisfies LATR and PAMR 

requirements. 

 

The lot will have adequate access to a public street.  No additional dedication for the public right-of-way 

is required. The existing shared driveway is 11 feet wide and will be widened to 22 feet wide from the 

access point at Bonifant Road, north to beyond the access point of the proposed lot.  The driveway 

widening is required to accommodate the Fire Marshal’s comments pertaining to the maneuverability of 

fire equipment.   

 

The Montgomery County Department of Transportation is requiring that a sidewalk be constructed 

along the Property frontage and has recommended that the Planning Board require an offsite 

connection of that sidewalk within the public right-of-way to connect to the bus shelter located opposite 

Marine Drive.  Staff advises that a sidewalk was recently constructed in this location and that it is shown 

on the Preliminary Plan drawing.  This recommendation from MCDOT has therefore, been addressed.   

 

Other Public Facilities and Services 

 

Staff finds that all other public facilities and services are available and will be adequate to serve the  

proposed dwelling unit. Water and sewer mains front the site along Bonifant Road.  The Washington 

Suburban Sanitary Commission has determined that local transmission and treatment capacity is 

adequate to serve the proposed unit.  All utilities, including Verizon, Washington Gas, PEPCO, and cable 

providers have indicated that local service is available and adequate for the proposed unit.   Other public 

facilities and services, such as schools, police stations, firehouses and health services are currently 

operating within the standards set by the Subdivision Staging Polices currently in effect.    The 

application is within the Paint Branch High School cluster where there is a School Facilities Payment 

required at the elementary school level.  This payment will need to be made at the time of building 

permit. 

 

Environment 

 

Environmental Guidelines - The Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) # 

420110190 for this Property was approved on March 3rd, 2011.  The NRI/FSD identifies the 

environmental constraints and forest resources on the Subject Property.  The Property has 0.51 acres of 

moderate priority forest on site which is 75% of the total site.  There are 4 trees, 30 inches and greater 

in diameter at breast height (DBH), and two other trees that are located immediately offsite, west of the 

northwest corner of the Property.  There are 14 trees between 24 inches and 30 inches DBH on, or 

adjacent to the Property.  The site’s topography is generally sloping downhill from south (along Bonifant 

Road) to north, with a natural drainage swale formation in the middle of the Property also running 

north/south.  There are no intermittent or perennial streams, no mapped 100-year floodplains, nor any 

wetlands or environmental buffers on, or immediately adjacent to the site.  There is a small area of 

steep slopes in the southeastern portion of the Property, near the existing shared driveway.  There are 
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no highly erodible soils on the site.  The Property is located within the Northwest Branch watershed, 

which is classified by the State of Maryland as Use IV waters.  The 2003 update of the “Countywide 

Stream Protection Strategy” (CSPS) (Montgomery County Department of Environmental Protection) 

identifies this part of Northwest Branch as having “fair” stream quality. 

 

Forest Conservation - As required by the County Forest Conservation Law (Section 22A of the County 

code), a Preliminary Forest Conservation Plan (PFCP) for the project was submitted with the Preliminary 

Plan (Attachment 1).  The PFCP includes an additional 0.08 acres of offsite disturbance within the public 

right-of-way for the construction of a storm drain along Bonifant Road and for stabilization measures for 

the offsite ephemeral channel located within the storm drain easement along the north boundary of the 

Property.   

The PFCP proposes to remove all of the existing 0.51 acres of forest for the construction of a house, 

driveway improvements, and stormwater management features.  In addition, the construction includes 

the extension of an existing storm drain along Bonifant Road that currently outfalls onto the Subject 

Property.  The storm drain will be extended through the Property to the storm drain easement area 

where  a rip-rap outfall, plunge pool and stilling basin will also be constructed.  The storm drain 

extension is necessary for the site to be developed and the purpose of the outfall and stilling basin is 

slow water velocity  and to alleviate existing erosive conditions within this ephemeral channel.  To 

accommodate the removal of forest for development of this Property, there is a 0.39 acre forest 

planting requirement that will be met in an offsite forest mitigation bank.  

Staff finds that, with recommended conditions of approval, the proposed project is in compliance with 

the Montgomery County Environmental Guidelines and the Forest Conservation Law. 

 

Forest Conservation Variance - Section 22A-12(b) (3) of Montgomery County Forest Conservation Law 

provides criteria that identify certain individual trees as high priority for retention and protection.  The 

law requires no impact to trees that: measure 30 inches or greater, DBH; are part of an historic site or 

designated with an historic structure; are designated as a national, State, or County champion trees; are 

at least 75 percent of the diameter of the current State champion tree of that species; or trees, shrubs, 

or plants that are designated as Federal or State rare, threatened, or endangered species.  Any impact to 

these trees, including removal of the subject tree or disturbance within the tree’s critical root zone 

(CRZ), requires a variance from the law.  An applicant for a variance must provide certain written 

information in support of the required findings in accordance with Section 22A-21 of the County Forest 

Conservation Law.   

 

Variance Request - The Applicant submitted a variance request in a letter dated April 29, 2011.  The 

Applicant proposes to remove three (3) trees that are 30 inches and greater, DBH, and to impact, but 

not remove, two (2) others that are considered high priority for retention under Section 22A-12(b) (3) of 

the County Forest Conservation Law (Attachment 2).  
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Trees to be removed 

Tree 

Number 

Species DBH 

(Inches) 

Status 

1 Silver Maple 30 Fair/Good condition; house, driveway and utility connections 

2 Tuliptree 30 Good condition; house construction, lot grading 

11 Tuliptree 32 Poor condition; tree almost dead, hazardous 

 

Trees to be affected but retained 

Tree 

Number 

Species DBH 

(Inches) 

CRZ 

Impact 

Status 

6 Tuliptree 32 20% Fair/Good condition; minor lot grading 

13 Tuliptree 36 15% Good condition; offsite; stormwater improvements, 

stabilization 

 

The Applicant has offered the following justification of the variance request: 

(1) Describe the special conditions peculiar to the Property which would cause the unwarranted hardship; 

Response (MHG April 29, 2011) - “The subject property consists of a single parcel with a total tract area 

of 0.68 acres on Bonifant Road.  The property currently is undeveloped; the proposed use is a single 

family residence. A moderate-priority forest of 0.51 acres exists on site, with no wetlands, floodplains or 

stream valley buffers on the property. 

The proposed house has been located on the property to be consistent with the law and compatible 

within the neighborhood. Of the five trees impacted, two of them are to be saved (tree #6 & #13). Tree 

#6 is located in the center of the property and impacting this tree could not be avoided given the small 

size of the lot and the large size of the tree and its critical root zone; nonetheless, the impacts are 

negligible and the tree will be saved.  Tree #13 is offsite and will be impacted by stormwater 

improvements to help control erosion but impacts have been minimized.  In saving trees #6 and #13, they 

will receive stress reduction measures that will be administered by a certified arborist.  Of the three trees 

to be removed, one of the trees (tree #11) is in poor condition and almost dead and efforts to save the 

tree were not deemed necessary.  The other two trees to be removed (trees #1 & #2) are along the 

existing driveway at the front of the property and impact cannot be avoided.  In order to protect the 

trees and forest cover in the back of the property the house was moved forward as much as possible 
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given the needed grading for the house and driveway.  Shifting the house toward the back of the lot 

would result in removing another specimen tree (tree #6) and would not result in any fewer specimen 

trees removed and would possibly result in more specimen trees to be removed.  Given the small size of 

the lot and the distribution of these trees across the property, it is not possible to build a house without 

removing them.” 

Development on the Property is constrained by existing site conditions including the existing shared 

driveway, existing storm drain outfall on the property along Bonifant Road, and the drainage swale that 

traverses through the center of the Property.  In order for the Property to be developed, this storm 

drain must be redirected and extended through the site.  In addition, the Property is oriented in a fairly 

narrow, linear configuration and contains numerous large trees scattered throughout.  These existing 

conditions and development requirements including stormwater management have limited the ability 

to avoid removal and impact to specimen trees.  There are three specimen trees on the lot that will 

need to be removed as part of site construction.    

 

Trees #1 (30” Silver Maple) and #2 (30” Tulip Poplar) are located just outside of the alignment of the 

proposed driveway and near the location of the proposed house.  Substantial damage to the Critical 

Root Zone (CRZ) would occur during construction.  The location of the house was selected in the front of 

the Property to site the house at a higher elevation, and to minimize impacts to additional large tree 

located in the rear portion of the Property. The location of the driveway cannot be moved because the 

access is forking off of an existing shared driveway that was designated in the original approval as the 

means of ingress and egress to the Property .  Tree # 11 (32” Tulip Poplar) is in poor condition with trunk 

cavities and deadwood and has been determined to be a hazard if not removed.  Substantial impact to 

this tree’s CRZ will occur during relocation of the storm drain. 

 

Two additional specimen trees (# 6 - 32” Tulip Poplar, #13 - 30” Tulip Poplar) will have lesser impacts 

during construction of the stormwater management devices toward the rear of the Property but they 

can be protected.  It is recommended that stress reduction measures be administered by a certified 

arborist and the trees be saved.    

 

Staff has reviewed this application and based on the existing conditions on the Property, staff agrees 

that there is an unwarranted hardship.   

 (2) Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by 

others in similar areas; 

Response (MHG April 29, 2011) - “The subject property lies within the neighborhood of other residential 

properties.  The proposed use is compatible with the surrounding properties and with the established 

zoning (R-200).  The inability to remove specimen trees would make it virtually impossible to construct a 

residence that would meet zoning regulations and be compatible with the neighborhood.  This creates 

significant disadvantage for the applicant and deprives the applicant of the rights enjoyed by 

neighboring and/or similar properties not subject to this variance requirement.” 
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The proposed removal and impacts to the subject trees are due not only to the construction of the 

proposed house, but to the construction associated with required stormwater management, 

stabilization of an existing eroded swale, and relocation of an existing storm drain outfall needed to 

accommodate any development on the Property.  Further, since this outlot was created in response to 

traffic limitations in the 1980’s, there was an expectation that it would be eligible for development once 

the traffic limitations were addressed.  Staff has reviewed the application and agrees that enforcing the 

rules of the variance provision would deprive the landowner of rights commonly enjoyed by others.  

(3) Verify that State water quality standards will not be violated or that a measurable degradation in 

water quality will not occur as a result of the granting of the variance; 

Response (MHG April 29, 2011) - “A Stormwater Management Concept has been submitted for the 

property.  Once reviewed and approved, this Concept will confirm that the goals and objectives of the 

current state water quality standards have been met for the proposed improvements to the site.” 

The applicant has an approved stormwater management concept plan from DPS (letter dated May 24, 

2011) that incorporates Environmentally Sensitive Design (ESD).  Currently, the site and adjacent down 

gradient properties are experiencing erosive conditions due to uncontrolled runoff.  The applicant’s 

stormwater management concept approval includes a condition to provide safe conveyance of storm 

flows draining to and from this Property.  In addition, there are no impacts or removals of trees located 

in any stream buffer.  Staff has reviewed the application and agrees that State water quality standards 

will not be violated or that a measurable degradation in water quality will not occur. 

(4) Provide any other information appropriate to support the request. 

Response (MHG April 29, 2011) - “A copy of the Preliminary Forest Conservation Plan has been provided 

as part of this variance request.  The proposed removal of the three specimen trees, a 30 inch caliper 

Silver Maple, a 30 inch caliper Tulip Poplar, and a 32-29 inch Tulip Poplar, as well as the impact to a 32 

inch and a 30 inch Tulip Poplar are indicated on the plan.” 

Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made by the 

Planning Board or Planning Director, as appropriate, in order for a variance to be granted.    Staff has 

made the following determinations in the review of the variance request and the proposed forest 

conservation plan: 

 
Variance Findings - Staff has made the following determination based on the required findings that 

granting of the requested variance:   

1. Will not confer on the Applicant a special privilege that would be denied to other applicants. 
 

Granting the variance will not confer a special privilege on the applicant as disturbance to the 

specified trees are due to the development of the site.  The 0.68-acre Property is fairly narrow in its 

configuration, is almost entirely forested, and contains numerous large trees located throughout the 
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Property.  These trees and their critical root zones lie within the developable area of the site.  One of 

the three trees proposed to be removed was determined to be in poor condition and is currently a 

hazard.  Granting a variance request to allow land disturbance within the developable portion of the 

site is not unique to this applicant. The proposed development activities that result in the impacts to 

trees subject to the variance requirement are within the existing developed area of the site. Staff 

has determined that the removal and impacts to the trees subject to the variance requirement 

cannot be avoided. Therefore, staff believes that the granting of this variance is not a special 

privilege that would be denied to other applicants.  

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 

The requested variance is not based on conditions or circumstances which are the result of actions 

by the Applicant. The requested variance is based upon existing site conditions, including the 

existing storm drain outfall and drainage swale, and the number and locations of the large trees. 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, on a 
neighboring property. 
 

The requested variance is a result of the existing and proposed site design and layout on the Subject 

Property, and not as a result of land or building use on a neighboring property. 

4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 

The granting of this variance request will not result in the removal or impacts of any trees located 

within the environmental buffer, wetland, or special protection area.  The Montgomery County 

Department of Permitting Services has found the stormwater management concept for the 

proposed project to be acceptable and conditionally approved it in a letter dated, May 24, 2011.  

This plan addresses stormwater management for the proposed house as well as stabilization of 

eroding channels.  Therefore, staff believes that the project will not violate State water quality 

standards or cause measurable degradation in water quality. 

Mitigation for Trees Subject to the Variance Provisions – The three trees proposed for removal in 

this variance request are located within the existing forest and their removal is accounted for in the 

forest clearing calculations.  The PFCP results in a planting requirement of 0.39 acres which the 

Applicant proposes to satisfy offsite.  Staff does not recommend additional mitigation for the 

removal of trees that are accounted for in the forest clearing calculations.  There is minimal 

disturbance within the critical root zones of two trees, but they are excellent candidates for safe 

retention and will receive adequate tree protection measures. No mitigation is recommended for 

trees impacted but retained.      
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County Arborist’s Recommendation on the Variance - In accordance with Montgomery County Code 

Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the 

County Arborist in the Montgomery County Department of Environmental Protection for a 

recommendation prior to acting on the request. The request was forwarded to the County Arborist.  On 

August 10, 2011, the County Arborist issued her recommendations on the variance request and 

recommended the variance be approved with mitigation (Attachment 3). 

Variance Recommendation - Staff recommends that the variance be granted. 

 

Stormwater Management - The stormwater management concept was approved by the Montgomery 

County Department of Permitting Services on May 24th, 2011 (Attachment 4).  Stormwater management 

for the proposed house will be provided onsite through three dry wells located to the rear of the house.   

The storm drain that now releases runoff at the highest point of the Property along Bonifant Road will 

be piped to the County storm drain easement at the lowest elevation of the Property.  The end of the 

pipe will receive an enhanced rip-rap outfall with plunge basin.  This structure is designed to address the 

erosion in the County storm drain easement which has the potential to negatively impact the residential 

structure on adjacent Lot 24.  According to MCDPS staff, the development of the Property offers an 

opportunity to control runoff from Bonifant Road and to address the erosion that is now occurring 

within the storm drain easement between the Property and Lot 24.  MCDPS staff acknowledges that 

erosion of the channel further downstream is a continuing problem, however; the Subject Property 

cannot provide any solutions to that problem.  The Application has met all applicable stormwater 

requirements; the concept approved on May 24, 2011 complies with Chapter 19 of the County Code. 

 

Compliance with the Subdivision Regulations and Zoning Ordinance 

 

This application has been reviewed for compliance with the Montgomery County Code, Chapter 50, the 

Subdivision Regulations. The application meets all applicable sections. The proposed lot size, width, 

shape and orientation are appropriate for the location of the subdivision as was the finding when the 

original application was reviewed and approved by the Planning Board. The lot is designed in such 

a way to meet all other requirements of the Subdivision Regulations, including access, frontage, 

adequacy of public facilities, conformance to Master Plan recommendations, 

and protection of sensitive environmental features. 

 

The lot was reviewed for compliance with the dimensional requirements of the R-200 zone as 

specified in the Zoning Ordinance. The lot meets all the dimensional requirements for 

area, frontage, width, and setbacks in that zone. The application has been reviewed by MCDPS - Zoning 

who have recommended approval of the plan. 

 

  



~ 15 ~ 

Section 50-32 – Special controls for environmentally sensitive areas. (Attachment 5)  

 

Section 50-32(a) Stream Valley and floodplains requires that the Planning Board …. “must, when it 

deems necessary for the health, safety, comfort or welfare of the present and future populations of the 

regional district and necessary to the conservation of water, drainage, and sanitary facilities, restrict 

subdivision for development of any property which lies within the one-hundred-year floodplain of a 

stream or drainage course.” 

 

 As discussed in the Environmental section of this report, there are no environmentally sensitive 

features such as streams, wetlands, or 100 year floodplains where the Board might apply the 

Environmental Guidelines, or otherwise find it necessary to restrict development.  The majority of the 

stream channel is on adjacent Lot 24 within the storm drain easement.  A small portion of the channel 

meanders on to the Subject Property and will be located in the storm drain easement proposed under 

this application.  The proposed house location is to be within the limits of disturbance shown on the 

forest conservation plan and essentially restricted to the southern half of the proposed lot, well away 

from the existing storm drain easement to the north. Other than applying a new storm drain easement 

to the new pipe and outfall, Staff does not believe any additional restrictive measures are needed to 

protect the drainage course or the health, safety, comfort or welfare of those in the regional district.  

Further, the development of this Property affords the County an opportunity to have the developer 

make drainage improvements that may not otherwise be possible if left as a CIP project.  

 

Section 50-32(b) Unsafe Land, requires the Board to …. “restrict the subdivision of any land which it finds 

to be unsafe for development because of possible flooding or erosive stream action, soils with structural 

limitations, unstabilized slope or fill, or similar environmental or topographical conditions.”   

 

According to the approved Natural Resources Inventory (NRI), the channel is ephemeral and only flows 

in response to rain events.  While an attempt to locate a house within such a drainage channel would 

certainly be unwise, the proposed house location shown on the preliminary plan drawing is well away 

from the channel and the house will not be in danger of flooding under any imaginable scenario. The 

easement that is applied to the pipe and channel by this plan, forbids any structures within it.  Staff finds 

that the subdivision creates no unsafe conditions and that no further restrictions should be applied to 

the proposed lot.  

 

The continuation of the erosion in the channel downstream of the Property has been brought to the 

attention of MCDPS staff.  The channel conveys drainage from the areas upstream of the Subject 

Property to a regional stormwater pond located approximately 1400 feet to the west.  The upstream 

developments were approved for the most part without individual stormwater management located 

within each individual subdivision; rather, there is a reliance on the channel to convey the runoff to the 

regional pond.  The channel is eroding due to the volume and velocity of water that it carries.   

Conversations with the staff of MCDPS reveal that there is nothing more that this Applicant can do on 

the Subject Property to alleviate downstream erosion. 
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Staff finds that the Preliminary Plan will not damage water drainage courses that might affect public 

health, safety and welfare and that the Preliminary Plan will not result in subdivision of unsafe lands. 

   

CITIZEN CORRESPONDENCE AND ISSUES (Attachment 5) 

 

This application was submitted and noticed in accordance with all Planning Board adopted procedures.  

The pre-submission meeting was held at the First Alliance Church at 14500 New Hampshire Avenue, 

Silver Spring, MD on March 10th 2011 at 6pm.  At the meeting, the owner of adjoining lot 24 had several 

complaints regarding use and construction of the private driveway the applicant proposes using, as well 

as stormwater management and erosion issues.   

 

In a letter dated July 22nd and received July 28th, 2011, Michael Makfinsky expressed concerns about the 

existing erosion problem that occurs on Outlot A.  Mr. Makfinsky cited two previous documents that 

pertain to this Property, Montgomery Planning Board Opinion, Preliminary Plan 11994025 and 

Department of Environmental Protection, Permitting and Plan Review Section letter from May 31, 1996, 

both raising concerns about stormwater runoff and erosion.  In the same letter, the concern over 

additional use of the existing shared driveway was raised, along with concerns about the new properties 

impact on underground utilities and utility disruption during construction. 

 

The letter cites previous action by the Planning Board at which time the Board denied an application to 

convert the outlot to a buildable lot.  Mr. Makinsky’s letter seems to imply that because a decision was 

made to deny the change in the status of the outlot at that time, it cannot ever be taken up again as a 

regulatory matter.  The letter asks what has changed with respect to this Property.  

 

This application is a new application that has been reviewed by all agencies that comprise the 

Development Review Committee.  The Property, can comply with all current regulations and laws with 

respect to the Cloverly Master Plan, the Zoning Ordinance and the Subdivision Regulations.  In staff’s 

opinion, there is nothing that would otherwise prevent this application from proceeding to the Planning 

Board for a public hearing.  

 

The most significant change to this Property is that it is now required to have a stormwater 

management concept whereas, in the past, a waiver provision was available in the stormwater 

regulations.  The waiver of stormwater appears to have been a significant issue that the Planning Board 

debated in the previous action under Preliminary Plan 119940250, which was denied by the Board.  

 

With respect to stormwater management, Staff directed Mr. Mafinsky to the assigned stormwater 

management reviewer at MCDPS.  Staff understands that Mr. Mafinsky and the DPS reviewer have been 

in contact with each other, however, it is not known if the proposed stormwater concept has addressed 

Mr. Mafinsky’s concerns about this project.  As mentioned previously in this report, there are concerns 

expressed by Mr. Mafinsky about the apparent lack of participation by the owner of the Subject 

Property with the upkeep of the shared driveway.  Park and Planning has no role in the enforcement of 

any maintenance of private driveways and considers this a civil matter.  
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CONCLUSION 

  

The lot proposed by this preliminary plan meets all requirements established in the Subdivision 

Regulations and the Zoning Ordinance and substantially conform to the recommendations of the 

Cloverly Master Plan.  Access and public facilities will be adequate to serve the proposed lots, and the 

application has been reviewed by other applicable county agencies, all of whom have recommended 

approval of the plan.  Therefore, approval of the application with the conditions specified above is 

recommended.    

  

 

Attachments 

1) Preliminary Forest Conservation Plan 

2) Tree Variance Request 

3) MCDEP Tree Variance Recommendation 

4) MCDPS SWM Concept Approval 

5) Section 50-32, Subdivision Regulations 

6) Citizen Correspondence 

7) Agency Approvals 
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