
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Summary 

 
MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

MCPB 
Item No  
Date: 4-12-12 

Preliminary Plan Amendment in Response to a Violation No. 11998096B, Kaufman Property - Lot 11, Block A  

Limited Amendment to Preliminary Plan 11998096B 

for the purpose of amending the Final Forest 

Conservation Plan to replace the existing 0.086-acre 

Category I  Conservation Easement with a Category II  

Conservation Easement 

 Request is in response to a Notice of Violation 
 1020 Heartfields Drive, Silver Spring, MD 20904 
 Lot 11, Block A of the Kaufman Property 

Subdivision  
 0.25 acres, R-90 
 1997 White Oak Master Plan 
 Applicant – Christopher M. and Robin Pirtle  
 Filing date: 9/30/2011 
 

 

 

Description 

Completed: 03/29/12 

 

 

 

 

Amy Lindsey, Senior Planner, Area 2 Planning Division, amy.lindsey@montgomeryplanning.org, 301.495.2189 

Khalid Afzal, Supervisor, Area 2 Planning Division, khalid.afzal@montgomeryplanning.org, 301.495.4650 

Glenn Kreger, Chief, Area 2 Planning Division, glenn.kreger@montgomeryplanning.org, 301.495.4653 

 Staff recommends denial. 
 Staff does not support this Preliminary Plan Amendment because: 

o The Planning Board deliberately placed a Category I Conservation Easement on Lot 11 (Subject 
Property) and other lots in the 49-lot Kaufman Property subdivision (the Subdivision). 

o The conservation easement on the Subject Property is part of a larger, contiguous protected area; 
changing the designation to a Category II Conservation Easement would create a discontinuity. 

o The original purpose of Category I Conservation Easement–compatibility and forest preservation-- 
will not be achieved by a Category II Conservation Easement. 
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Overview 
The owners (the Applicant) of the Subject Property have requested a Limited Amendment to the 
Preliminary Plan in order to amend the approved Forest Conservation Plan (FCP) by replacing the 
existing Category I Conservation Easement with a Category II Conservation Easement. The Category I 
Conservation Easement on the Subject Property is part of a larger Category I Conservation Easement 
area that covers adjoining lots in this Subdivision.  (See Figure 1)  

 

Figure 1 -- Existing Category I Conservation Easements on the Subject Property and the Subdivision 

This application was submitted in response to a violation of the Category I Conservation Easement; the 
violation consisted of clearing of understory and the construction of a swing set.  The Administrative Law 
Judge heard the case on December 8, 2010, and recommended an administrative civil penalty and 
corrective action.  On March 10, 2011, the Planning Board reviewed the Administrative Law Judge’s 
recommendations and decided that: 

1. Respondent must pay an administrative civil penalty of $2,697.50 to the Commission within 60 
days of the mailing date of this Resolution; and 

2. Respondent must do one of the following: 
a.  Respondent must file a preliminary plan amendment to modify the Category I 

Conservation Easement located on Respondent's property modified to a Category II 
Conservation Easement (herein "Conservation Easement Modification") subject to the 
following conditions: 

i.  Respondent must submit a complete application for the Conservation Easement 
Modification no later than 60 days after the mailing date of this resolution; and 

ii. Respondent's application for the Conservation Easement Modification must be 
approved no later than 6 months after the mailing date of this Resolution. 

N 
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If Respondent timely complies with this condition he is not required to perform the 
corrective actions required by the Recommended Order. 

b. If Respondent does not timely comply with each of the requirements of condition (a) 
above, he must perform the corrective actions required by the Recommended Order no 
later than 60 days after failing to comply. 

 

The Applicant paid the administrative civil penalty on September 30, 2011 and has chosen to follow 
condition 2(a).  After analyzing the regulatory history, the intent of the Planning Board’s decision to 
place a Category I Conservation Easement, and site-specific factors involved in this case, staff 
recommends denial of this amendment and recommends that the Applicant follow the Administrative 
Law Judge’s corrective action, as outlined in 2(b).   

 
 
Review Authority 
The Forest Conservation Regulations require Planning Board action on certain types of modifications to 
an approved FCP.  Section 22A.00.01.13.A(1) of the Forest Conservation Regulation states:   

 
Minor amendments which do not result in more than a total of 5000 square feet of additional 
forest clearing may be approved by the Planning Director on a case by case basis… 

 
Although the total modification is below 
the 5000-square foot threshold, the 
Planning Board has established a policy 
that the removal of, or change to, any 
recorded conservation easement warrants 
consideration in a public forum with a final 
decision by the Planning Board. 
 
Background 
The Planning Board approved Preliminary 
Plan No. 119980960 for the Subdivision 
and the associated Preliminary Forest 
Conservation Plan, on December 17, 1998.  
This approval created 49 lots on 18.5 acres 
using the cluster method of the R-90 Zone. 
The Subdivision is located in the northeast 
quadrant of the intersection of New 
Hampshire Avenue (MD 650) and 
Columbia Pike (US 29).  (See Figure 2) 
 
At the time of Preliminary Plan approval, 
the Subdivision site was forested and 
contained the intermittent remnant of a 
headwater stream.  The topography of the 
Subdivision is characterized by an abrupt hill along the northern property line, which makes the 
backyards of the Subdivision lots along Heartfields Drive between 10 and 18 feet higher than the 
adjacent properties.  Category I Conservation Easements were placed along the northern and eastern 

Figure 2 -- Vicinity map 
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borders of the Subdivision and on the HOA property to 
ensure community compatibility and protect the surrounding 
communities from adverse effects of development, 
exacerbated by the elevation differential.  (See Figure 1) 
 

 
 
Site Description 
The 0.25-acre Subject Property is located at 1020 Heartfields 
Drive, and backs up to single-family residences on 
comparably-sized lots. It sits between 14 and 16 feet higher 
than the adjacent properties in the rear (fronting on Kathryn 
Road, see Figure 2), and generally slopes to the north with 
stormwater draining to the northeast corner of the property.  
The Category I Conservation Easement was placed in the rear 
of the Subject Property, along with other properties in the 
Subdivision, to protect existing forest and to provide 
compatibility with the existing adjacent properties.  (See 
Figure 3) 
 
 
Regulatory History 

 May 11, 1998 – Preliminary Plan No. 119980960 filed by 
Elm Street Development. 

 December 10, 1998 and December 17, 1998 - Planning Board Hearing on the Preliminary Plan, 
staff recommended Preliminary FCP with modified Category II Conservation Easements. After 
substantial testimony from the public, the Planning Board required Category I Conservation 
Easements to ensure compatibility and preserve environmental quality. Preliminary Plan and 
Preliminary FCP approved with conditions.  (Attachment 1 – Preliminary FCP, Attachment 2 – 
Opinion) 

 June 22, 1999 – Preliminary FCP revised at the staff level to reflect Planning Board’s conditions, 
with Category I Conservation Easements placed on the plan. (Attachment 3 – Revised 
Preliminary FCP) 

 September 28, 1999 –Planning Board Hearing in response to reconsideration request.  The 
specific issue involved a traffic signal but the hearing was broadened to reconsider all issues. 
The Planning Board reconfirmed the use of Category I Conservation Easements. (Attachment 4 – 
Opinion, Attachment 5 – Minutes) 

 April 21, 2000 – Staff approved Final FCP. (Attachment 6 – Final FCP) 
 March 21, 2001 – Record plats recorded with Category I Forest Conservation Easements clearly 

shown. (Attachment 7 – Record plat for Lot 11, Block A) 
 October 12, 2001 – Applicant bought the Subject Property. 
 March 7, 2002 – Elm Street Development sent letter to the HOA and all homeowners, informing 

owners of easements. (Attachment 8 – Letter to Applicant from Elm Street) 
 September 3, 2002 – Montgomery County Department of Permitting Services issued a permit to 

the Applicant to build a deck on rear of home, outside of the Category I Conservation Easement, 
constraining the usable yard area.  (Attachment 9 – Approved deck plans) 

Figure 3-- Subject Property with conservation 
easement area in the rear 

N 
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 June 16, 2003 – The Subdivision Home Owners Association (Sherbrooke HOA) wrote letter to 
Planning Department inquiring about changing Category I Conservation Easements to Category 
II Conservation Easements.  (Attachment 10 
– Letter from Sherbrooke HOA) 

 July 17, 2003 - Staff responded with 
explanation of process, but stated staff 
opposition due to the history of the 
easements. (Attachment 11 – Letter from 
staff to Sherbrooke HOA) 

 August 7, 2008 – The Planning Department 
received a complaint from a neighboring 
property owner about clearing of 
understory and grading that occurred 
within the Category I Conservation 
Easement on the Subject Property. 

 August 7, 2008 – Planning Department 
inspection staff visited the Subject Property 
to verify the complaint. Additionally, staff 
observed a 15’x20’ patch of ground marked 
by 6x6 timber box frame installed in the 
easement area.  Staff issued a $500 
administrative citation to the Applicant for 
removing the understory, grading, and 
planting and maintaining grass in the 
easement area, with remedial action to be 
completed by September 26, 2008 to satisfy 
the violation.  

 August 7, 2008 – Inspection staff advised 
the Applicant not to install a swing-set. 
(Attachment 12 – Administrative citation) 

 February 17, 2010 – On a follow-up site visit to check remedial action, inspection staff noted 
that a swing-set was installed inside the timber box frame. 

 February 19, 2010 – Inspection staff issued a Notice of Violation (NOV) to the Applicant with a 
compliance date of March, 31, 2010 to remove the encroachments. (Attachment 13 – Notice of 
Violation) 

 April 6, 2010 – Staff met with the Applicant to discuss the violation and remedial action.  
 May 26, 2010 – Staff issued another administrative citation to the Applicant for failing to comply 

with NOV remedial action requirements, with a compliance date of June 25, 2010. (Attachment 
14 – Administrative citation) 

 October 5, 2010 – The Planning Department issued a formal Notice of Hearing to the Applicant 
to be held on November 3, 2010. The Applicant requested a postponement due to a scheduling 
conflict. 

 November 16, 2010 – The Planning Department issued a formal Notice of Hearing to the 
Applicant to be held on December 8, 2010. 

 December 8, 2010 – Hearing held by Maryland Office of Administrative Hearings.  
 The Administrative Law Judge found that a violation did occur and ordered an administrative 

civil penalty of $2,697.50 and directed the Applicant to take corrective actions, which included: 
removing the swing set and associated timbers; replacing grass with wildflower mix or mulch; 

Figure 4 --Swing-set installed within the Category I 
Conservation Easement Area 
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and planting of ten native shrubs. (Attachment 15  – Administrative Law Judge Recommended 
Order) 

 March 10, 2011 – Planning Board Hearing to review the Recommended Order.  The Planning 
Board reviewed the Administrative Law Judge’s recommendations and heard presentations 
from the M-NCPPC Legal Counsel and the Applicant and their legal representative, as well as 
testimony from a neighboring property owner.  The Applicant argued that changing the 
Category I Conservation Easement to a Category II Conservation Easement would be an 
appropriate remedy. Testimony from a neighboring property owner alleged an increase in 
stormwater runoff on their property because of the removal of forest understory, and 
supported the Hearing Examiner’s recommendations.  While the Planning Board and Planning 
staff recognized the Applicant’s right to submit an Amendment to the Preliminary Plan, there 
was extensive conversation signifying that such an application would be considered on its own 
merit, and that submission of such an application did not guarantee, or favor, approval or 
support. (Attachment 16 – Opinion, Attachment 17 – Transcript of discussion). 

 On September 30, 2011, the Applicant submitted an application to amend the Preliminary Plan 
of Subdivision and Forest Conservation Plan No. 11998096 by removing 0.086 acres of Category 
I Conservation Easement and replacing it with a Category II Conservation Easement over the 
same area.  The Applicant proposed to mitigate the removal of Category I Conservation 
Easement by buying credits in an off-site forest conservation bank. (Attachment 18 – Submitted 
Amended FFCP) 

 
 
Analysis 
After reviewing the history, regulatory implications, and environmental issues, staff does not support 
the applicant’s request to change the Category I Conservation Easement to a Category II Conservation 
Easement for the following reasons.  

1. The Planning Board deliberately placed a Category I Conservation Easement on the Subject 
Property and other lots in the Subdivision. There has been no change in the issues and 
consideration that formed the basis for the Board’s decision to place Category I Conservation 
Easements on the subject property and the Subdivision to justify the requested modification.  
 
The Planning Board placed the Category I Conservation Easements on properties in the 
Subdivision after considerable testimony and discussion.  Staff had initially recommended a 
modified Category II Easement on the north side of the Subdivision (which includes the Subject 
Property) due to site-specific conditions including the zoning; Master Plan recommendations; 
the proposed use; and the location, configuration, age and character of on-site forest and tree 
stands.  However, after significant public testimony, the Planning Board decided that a Category 
I Conservation Easement was more appropriate for compatibility purposes, and to balance the 
needs of existing development against the requirements of new development.  The elevation 
difference between the new development and existing communities was a major factor.  The 
Category I Conservation Easements on the 12 residential lots are uniformly 50 feet deep for 
compatibility reasons, in excess of the minimum depth of 35 feet required for forest 
conservation purposes at the time.  (Chapter 22A was amended in 2001 to increase the 
minimum easement depth to 50 feet.)  The designation of the forested and planted areas as 
protected in a Category I Conservation Easement was reconfirmed in a subsequent 
reconsideration hearing.  None of these conditions and considerations have changed since the 
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Board originally placed Category I Easement on the Subdivision; consequently, there is no 
justification to change the Category I Conservation Easement.  
 

2. The conservation easement on the Subject Property is part of a larger, contiguous protected 
area. Changing the designation to a Category II Conservation Easement on the Subject Property 
would undermine the goal of creating and preserving a naturally regenerating forest through a 
continuous Category I Conservation Easement around this edge of the Subdivision. 
 
The Category I Conservation Easement on the Subject Property is part of a contiguous easement 
that crosses 12 residential lots and one HOA parcel.  The Category I Conservation Easements on 
the 12 residential lots are uniformly 50 feet deep. Changing the easement on the Subject 
Property would create an inequitable solution without regard to the Category I Conservation 
Easement’s function. Essentially, the Applicant would be rewarded for violating the terms of the 
easement. 
 
The change in this one easement would also make it easier for the other property owners and 
the HOA to request easement changes on their properties.  While some property owners may 
prefer the Category II Conservation Easements, others might prefer to retain a Category I 
Conservation Easement.  The net effect would be a community with no uniformity in easement 
application, and the areas retained in Category I Conservation Easement would no longer meet 
the definition of forest due to size requirements (minimum 10,000 square feet).  
 

3. The Category I Conservation Easement provides environmental compatibility that a Category II 
Conservation Easement does not. 
 
A Category I Conservation Easement protects forest and is intended to maintain a naturally 
regenerating forest while a Category II Conservation Easement protects only the tree cover on a 
property and does not ensure canopy regeneration since any tree less than 6 inches in diameter 
can be removed.  Forest provides more environmental benefits than tree cover, such as 
improved air quality, stormwater runoff reduction, improved soil quality, erosion reduction, 
wildlife habitat, carbon sequestration, and groundwater recharge.  

 
The Planning Board specified the Category I Conservation Easements due to the steep hill to the 
north and east of the Subdivision.  These slopes exceed 36% in the area directly adjacent to the 
Subject Property.  While the slope is primarily on the adjoining properties, the conversion from 
forest to tree cover on the Subject Property has a substantial effect on the slope due to an 
increase in stormwater runoff.  The Subject Property slopes to the north and east, directing the 
runoff down the slope.  While tree cover (over grass lawn areas) does decrease the amount of 
runoff, forest does a much better job of decreasing the runoff because the understory and 
forest floor both intercept and retain water. The addition of impervious area combined with the 
clearing of understory and brush on the subject property has apparently increased runoff 
causing erosion and damage on the adjoining properties. (Attachment 19 – Correspondence) 
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Mitigation 
The Applicant has proposed to mitigate for the permanent removal of the Category I Conservation 
Easement by purchasing credits in an off-site forest mitigation bank at a ratio of 2:1, and convert the 
Category I Conservation Easement to a Category II Conservation Easement.  The 2:1 mitigation proffered 
meets the Planning Board’s mitigation policy, as articulated on October 30, 2008 and supported by 
numerous Planning Board cases.  If the Planning Board were to approve this Amendment to the 
Preliminary Plan, the proposed mitigation would be acceptable. 
 
Notification and Outreach 
The Subject Property was properly signed with notification of the proposed Preliminary Plan 
amendment prior to the September 30, 2011 submission.  All adjoining and confronting property 
owners, civic associations, and other registered interested parties have been notified of the public 
hearing on the proposed amendment.  All correspondence received is attached and addressed. 
(Attachment 19 – Correspondence)  
 
Conclusion 
 
Based on a review of the history of this development, the specific purpose and siting of the Category I 
Conservation Easement on the Subject Property, and the analyses contained in this report, staff 
recommends: 

1. Denial of this application; and 
2. Implementation of the recommendations of the Administrative Law Judge (Attachment 15 – 

Administrative Law Judge Recommended Order). 
 
 
 
 
AL:ha: n:\area 2 division\lindsey\Kaufman property 11998096B Denial final 
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MCPB No. 11-43
Forest Conservation Plan No. 119980960
Respondent: Chris Pirtle
Date of Hearing: March 10, 2011

ORDER

WHEREAS, pursuant to Montgomery County Code Chapter 22A, the
Montgomery County Planning Board is vested with primary enforcement authority of the
Montgomery County Forest Conservation Law; and

WHEREAS, on November 16, 2010 the Montgomery County Planning
Department of the Maryland-National Capital Park and Planning Commission issued a
Notice of Hearing to Chris Pirtle (Respondent), alleging that the Respondent violated
the Montgomery County Forest Conservation Law by removing forest understory,
cutting grass, and installing a swing set and timber edging in a Category I Conservation
Easement that is located on Respondent's lot; and

WHEREAS, on December 8, 2010, Administrative Law Judge, Stuart G. Breslow,
of the Maryland Office of Administrative Hearings, held a hearing at the Commission
offices located at 8787 Georgia Avenue, Silver Spring, Maryland 20910; and

WHEREAS, on January 6, 2011, the Administrative Law Judge filed a
Recommended Order, attached herein, proposing that the Montgomery County
Planning Board find that Respondent violated a Category I Conservation Easement, and
order the Respondent to:

1. pay an administrative civil penalty of $2,697.50; and
2. take corrective action to:

a. Remove the grass and replace it with groundcover native
wildflower mix, or mulch within the planted forest area; and

b. Remove the swing set and the six by six timbers and install ten
native shrubs; and

WHEREAS, following review and analysis of the Recommended Order by
Planning Board staff and the staff of other governmental agencies, on March 10, 2011
the Board held a public hearing to review the Recommended Order; and

WHEREAS, at the hearing, the Board heard arguments concerning the
Recommended Order; and

Approved as to ~ .dA ----Legal Sufficiency: _/ V' wr -- _
M-NCPPC Legal Department

8787 Georgia Avenue, Silver Spring, Maryland 20910 Chairman's Office: 301.495.4605 Fax: 301.495.1320

www.MCParkandPlanning.org E-Mail: mcp-chairman@mncppc.org
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MCPB No. 11-43
Forest Conservation Plan No. 119980960
Respondent: Chris Pirtle
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WHEREAS, on March 10, 2011, the Planning Board adopted the Recommended
Order subject to certain modifications on motion of Commissioner Dreyfus; seconded by
Commissioner Wells-Harley; with Commissioners Alfandre, Carrier, and Presley voting
in favor of the motion;

NOW, THEREFORE, BE IT RESOLVED that, pursuant to the relevant provisions
of Montgomery County Code Chapter 22A, the Montgomery County Planning Board
hereby adopts and incorporates by reference the recommendation and analysis set
forth in the Recommended Order except for the following modifications:

1. Respondent must pay an administrative civil penalty of $2,697.50 to
the Commission within 60 days of the mailing date of this Resolution;
and

2. Respondent must do one of the following:
a. Respondent must file a preliminary plan amendment to modify

the Category I Conservation Easement located on
Respondent's property modified to a Category II Conservation
Easement (herein "Conservation Easement Modification")
subject to the following conditions:

i. Respondent must submit a complete application for the
Conservation Easement Modification no later than 60
days after the mailing date of this resolution; and

ii. Respondent's application for the Conservation Easement
Modification must be approved no later than 6 months
after the mailing date of this Resolution.

If Respondent timely complies with this condition he is not
required to perform the corrective actions required by the
Recommended Order.

b. If Respondent does not timely comply with each of the
requirements of condition (a) above, he must perform the
corrective actions required by the Recommended Order no later
than 60 days after failing to comply.

BE IT FURTHER RESOLVED, that this resolution incorporates by reference all
evidence of record, including maps, drawings, memoranda, correspondence, and other
information; and .

B~JI FURTHER RESOLVED, that the mailing date of this Resolution ISAUG 1 ~. and----~,
BE IT FURTHER RESOLVED, that any party authorized by law to take an

administrative appeal must initiate such an appeal within thirty days of the date of this
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Resolution, consistent with the procedural rules for the judicial review of
administrative agency decisions in Circuit Court (Rule 7-203, Maryland Rules).

* * * * * * * * * * *

CERTIFICATION

This is to certify that the foregoing is a true and correct copy of a resolution adopted by
the Montgomery County Planning Board of The Maryland-National Capital Park and
Planning Commission on motion of Commissioner Presley, seconded by Commissioner
Dreyfuss, with Chair Carrier, Commissioner Dreyfuss, and Commissioner Presley voting
in favor of the motion, and Vice Chair Wells-Harley and Commis~ioner Alfandre absent,
at its regular meeting held on Thursday, June 2, 2011, in Silver Spring, Maryland.

I
ran90ise'M. Carrier, Chair

Montgomery County Planning Board
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Lindsey, Amy

From: Paul H. Wietsma <phwietsma@verizon.net>
Sent: Saturday, October 22, 2011 1:40 PM
To: Butler, Patrick
Cc: Lindsey, Amy
Subject: Re: Forest Conservation Plan #119980960-Chris Pirtle

Mr. Butler & Ms. Lindsey, 
  
Thank you for responding. Mr. Joshua Kaye referred me to you as the Lead Reviewer on this case. Future 
correspondence will be through Ms. Lindsey. 
  
Spring/Summer of 2008 I reported to MNCPPC the neighbor behind me was clearing the understory of I what believed to 
be a Forest Conservation Easement. Mr. Kaye was the MNCPPC representative who responded to my enquiry. 
  
Subsequently Mr. Mark Pfefferle informed me of my right to testify at the March 10, 2011 Planning Board hearing on the 
Pirtle Enforcement case to voice my concerns/issues. I did testify and can forward the testimony to you. Montgomery 
County Planning  Board copied me on August 1, 2011 the Resolution MCPB No.11-43 ORDER which defines the 
Resolution. 
  
This week I received a copy of NOTICE OF APPLICATION Preliminary Plan for the Kaufman Property, Lot 11; Block A as 
prepared by B&A, Inc. Land Planning Consultants dated October 14, 2011. The description states I may participate in the 
review by either sending written comments to M-NCPPC or by contacting the M-NCPPC Lead Reviewer. The Plan depicts 
a portion of my property, it is Lot 9; Block D Springbrook Manor. 
  
Thank you for your time. 
  
Paul H. Wietsma AIA   
----- Original Message -----  
From: Butler, Patrick  
To: Paul H. Wietsma  
Cc: Lindsey, Amy  
Sent: Friday, October 21, 2011 3:43 PM 
Subject: RE: Forest Conservation Plan #119980960-Chris Pirtle 
 
Hello Sir. 
 
The environmental review on this case is Amy Lindsey. Her email is attached and her phone number is 301-495-2189. 
Let us know how we can help. 
 
Thanks 
 Patrick Butler Planner Mid-County, Team 2 Maryland-National Capital Park and Planning Commission 8787 Georgia Avenue Silver Spring, MD 20910 301-495-4561 patrick.butler@mncppc-mc.org 
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From: Paul H. Wietsma [mailto:phwietsma@verizon.net]  
Sent: Friday, October 21, 2011 3:25 PM 
To: Butler, Patrick 
Subject: Forest Conservation Plan #119980960-Chris Pirtle 
 
Mr. Butler, 
  
As the original complainant I wish to participate in the review of the Proposed Plan to Modify the Forest Conservation 
Plan.  
  
My cell number is 301 633 7173.  
  
Paul H. Wietsma AIA 
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Lindsey, Amy

From: Paul H. Wietsma <phwietsma@verizon.net>
Sent: Monday, October 24, 2011 12:36 PM
To: Lindsey, Amy
Subject: Re: Forest Conservation Plan #119980960-Chris Pirtle

Ms. Lindsey, 
  
Thank you for your timely and informative response. 
  
I'm somewhat familar with the difference between a Category I and a Category II Forest Conservation Easement. Mr. 
Pfefferle previously had referred me to the MontgomeryPlanning.org web site Types of Conservation Easements. 
  
The clearing of the understory has increased the amount of surface water coursing downhill. This water is causing 
erosion/silting on my property. I have photos showing the amount of water and damage to my property.  
  
The concern is the amendment will establish a precedence for the other homeowners uphill from my property. 
  
I'll review the plans as submitted on the link and call you. 
  
Thank you, 
Paul H. Wietsma AIA 
301 633 7173 
  
----- Original Message -----  
From: Lindsey, Amy  
To: Paul H. Wietsma ; Butler, Patrick  
Sent: Monday, October 24, 2011 10:02 AM 
Subject: RE: Forest Conservation Plan #119980960-Chris Pirtle 
 
Mr. Wietsma, 
Here is a link to the plans as submitted - 
http://www.daicsearch.org/imageENABLE/search.asp?Keyword=11998096B 
  Essentially, the applicant is proposing to amend the forest conservation easement from a Category I to a Category II.  A 
Category I Forest Conservation easement protects forest (tree cover and understory); a Category II Forest Conservation 
easement protects tree cover. 
 
Please let me know if you have any questions. 
Amy 
 
 
 
Amy Lindsey, Senior Planner 
Area 2  - East County Team 
301.495.2189 
 
 
From: Paul H. Wietsma [mailto:phwietsma@verizon.net]  
Sent: Saturday, October 22, 2011 1:40 PM 
To: Butler, Patrick 
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Cc: Lindsey, Amy 
Subject: Re: Forest Conservation Plan #119980960-Chris Pirtle 
 
Mr. Butler & Ms. Lindsey, 
  
Thank you for responding. Mr. Joshua Kaye referred me to you as the Lead Reviewer on this case. Future 
correspondence will be through Ms. Lindsey. 
  
Spring/Summer of 2008 I reported to MNCPPC the neighbor behind me was clearing the understory of I what believed to 
be a Forest Conservation Easement. Mr. Kaye was the MNCPPC representative who responded to my enquiry. 
  
Subsequently Mr. Mark Pfefferle informed me of my right to testify at the March 10, 2011 Planning Board hearing on the 
Pirtle Enforcement case to voice my concerns/issues. I did testify and can forward the testimony to you. Montgomery 
County Planning  Board copied me on August 1, 2011 the Resolution MCPB No.11-43 ORDER which defines the 
Resolution. 
  
This week I received a copy of NOTICE OF APPLICATION Preliminary Plan for the Kaufman Property, Lot 11; Block A 
as prepared by B&A, Inc. Land Planning Consultants dated October 14, 2011. The description states I may participate in 
the review by either sending written comments to M-NCPPC or by contacting the M-NCPPC Lead Reviewer. The Plan 
depicts a portion of my property, it is Lot 9; Block D Springbrook Manor. 
  
Thank you for your time. 
  
Paul H. Wietsma AIA   
----- Original Message -----  
From: Butler, Patrick  
To: Paul H. Wietsma  
Cc: Lindsey, Amy  
Sent: Friday, October 21, 2011 3:43 PM 
Subject: RE: Forest Conservation Plan #119980960-Chris Pirtle 
 
Hello Sir. 
 
The environmental review on this case is Amy Lindsey. Her email is attached and her phone number is 301-495-2189. 
Let us know how we can help. 
 
Thanks 
 Patrick Butler Planner Mid-County, Team 2 Maryland-National Capital Park and Planning Commission 8787 Georgia Avenue Silver Spring, MD 20910 301-495-4561 patrick.butler@mncppc-mc.org 
 
 
 
From: Paul H. Wietsma [mailto:phwietsma@verizon.net]  
Sent: Friday, October 21, 2011 3:25 PM 
To: Butler, Patrick 
Subject: Forest Conservation Plan #119980960-Chris Pirtle 
 
Mr. Butler, 
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As the original complainant I wish to participate in the review of the Proposed Plan to Modify the Forest Conservation 
Plan.  
  
My cell number is 301 633 7173.  
  
Paul H. Wietsma AIA 
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Lindsey, Amy

From: Barry Wides <barrywides@gmail.com>
Sent: Sunday, November 06, 2011 3:54 PM
To: MCP-Chair
Cc: Lindsey, Amy; Barron, Bill; Bunnag, Candy; Oconnor, Kristin; Carter, John
Subject: 1020 Heartfields Drive Application (11998096B)

Dear Ms. Carrier: 
 
I am writing concerning the application by the owners of 1020 Heartsfield Drive to convert their Category 1 
conservation easement to a Category 2 easement. While I have served as President of the North White Oak 
Civic Association for the past 13 years, I am writing this letter in my personal capacity as this issue has not yet 
been brought before the members of our association for a vote and I was encouraged by Amy Lindsey to 
express my views to you as quickly as possible concerning this matter. I support keeping the type 1 
conservation easement at 1020 Heartfields in order to mitigate the storm runoff from this property to adjacent 
property owners. 
 
Prior to 1998, the land on which this and other homes in the Sherbrooke subdivision was a heavily forested area 
known as the Kaufman property. The Kaufman property backed up to homes along Kathryn Road, Eden Drive, 
and Caplinger Road. For the homes on Kathryn Road and Eden Drive, this forested area was elevated by about 
10-30 feet from existing homes. The slopes along the back of the property lines in some cases was quite steep. 
When the Sherbrooke subdivision was proposed, our association testified at the public hearing in favor of a 100 
foot forest conservation area between existing homes and the new homes. Our concern was that maintaining this 
forest conservation buffer would mitigate the impacts of runoff from this new subdivision on existing homes. 
Our concern about environmentally sensitive development of this property was the subject of the cover story in 
the Washington Post Sunday magazine section on July 2, 2000 entitled "Whose Back Yard: The Problem with 
the Solution to Suburban Sprawl."  
 
The planning board approved the Sherbrooke development with a Type 1 forest conservation easement being 
placed in the back yards of the the properties that abutted many of the existing properties on Caplinger Road, 
Eden Drive, and Kathryn Road. 1020 Heartfields Drive is one of the properties with such a Type 1 easement.  
 
I'm told that in 2008, much of the foliage in the conservation easement at 1020 Heartfields was removed and 
grass was planted in its place. Now only a small strip of foliage remains at the back of this property between 
this home and those immediately behind it. One of the neighbors immediately behind 1020 Heartfield (Mr. 
Wietsma at 1009 Kathryn Road) tells me that he has been experiencing significantly greater runoff since grass 
was planted in place of the foliage at 1020 Heartfields. Mr. Wiestma tells me he has incurred significant costs in 
his attempts to remediate the runoff. 
 
I would ask that the Planning Board refrain from changing from a Type 1 to Type 2 easement at 1020 
Heartfields.  
 
Thank you for your consideration of my views on this matter. 
 
Barry Wides 
11803 Ithica Drive 
Silver Spring, MD  20904 
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Lindsey, Amy

From: Wides, Barry <Barry.Wides@occ.treas.gov>
Sent: Monday, November 07, 2011 11:27 AM
To: MCP-Chair
Cc: Lindsey, Amy; phwietsma@verizon.net
Subject: Correction: 1020 Heartfields Drive Application (11998096B)

Dear Ms. Carrier, 
  
There is a correction to my previous correspondence on this case. Mr. Wietsma's address is 1109 Kathryn Road.  
  
Thank you. 
  
Barry Wides 
11803 Ithica Drive 
Silver Spring, MD  20904 

From: Barry Wides [mailto:barrywides@gmail.com]  
Sent: Sunday, November 06, 2011 3:54 PM 
To: MCP-Chair@mncppc-mc.org 
Cc: amy.lindsey@montgomeryplanning.org; bill.barron@mncppc-mc.org; candy.bunnag@mncppc-mc.org; 
kristin.oconnor@mncppc-mc.org; john.carter@mncppc-mc.org 
Subject: 1020 Heartfields Drive Application (11998096B) 

Dear Ms. Carrier:  
 
I am writing concerning the application by the owners of 1020 Heartsfield Drive to convert their Category 1 
conservation easement to a Category 2 easement. While I have served as President of the North White Oak 
Civic Association for the past 13 years, I am writing this letter in my personal capacity as this issue has not yet 
been brought before the members of our association for a vote and I was encouraged by Amy Lindsey to 
express my views to you as quickly as possible concerning this matter. I support keeping the type 1 
conservation easement at 1020 Heartfields in order to mitigate the storm runoff from this property to adjacent 
property owners. 
 
Prior to 1998, the land on which this and other homes in the Sherbrooke subdivision was a heavily forested 
area known as the Kaufman property. The Kaufman property backed up to homes along Kathryn Road, Eden 
Drive, and Caplinger Road. For the homes on Kathryn Road and Eden Drive, this forested area was elevated by 
about 10-30 feet from existing homes. The slopes along the back of the property lines in some cases was quite 
steep. When the Sherbrooke subdivision was proposed, our association testified at the public hearing in favor 
of a 100 foot forest conservation area between existing homes and the new homes. Our concern was that 
maintaining this forest conservation buffer would mitigate the impacts of runoff from this new subdivision on 
existing homes. Our concern about environmentally sensitive development of this property was the subject of 
the cover story in the Washington Post Sunday magazine section on July 2, 2000 entitled "Whose Back Yard: 
The Problem with the Solution to Suburban Sprawl."  
 
The planning board approved the Sherbrooke development with a Type 1 forest conservation easement being 
placed in the back yards of the the properties that abutted many of the existing properties on Caplinger Road, 
Eden Drive, and Kathryn Road. 1020 Heartfields Drive is one of the properties with such a Type 1 easement.  
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I'm told that in 2008, much of the foliage in the conservation easement at 1020 Heartfields was removed and 
grass was planted in its place. Now only a small strip of foliage remains at the back of this property between 
this home and those immediately behind it. One of the neighbors immediately behind 1020 Heartfield (Mr. 
Wietsma at 1009 Kathryn Road) tells me that he has been experiencing significantly greater runoff since grass 
was planted in place of the foliage at 1020 Heartfields. Mr. Wiestma tells me he has incurred significant costs 
in his attempts to remediate the runoff. 
 
I would ask that the Planning Board refrain from changing from a Type 1 to Type 2 easement at 1020 
Heartfields.  
 
Thank you for your consideration of my views on this matter. 
 
Barry Wides 
11803 Ithica Drive 
Silver Spring, MD  20904 
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Lindsey, Amy

From: Maria Germany <chica_germany@hotmail.com>
Sent: Saturday, November 12, 2011 5:30 PM
To: patrick.buttler@montgomeryplanning.org
Cc: Lindsey, Amy
Subject: Plan # 11998096B
Attachments: IMG_2064.JPG; IMG_2065.JPG

Dear Mr. Buttler, 
 
Thanks again for taking my call regarding plan # 11998096B where applicant Chris Pirtle asks for converting his 
easement  in the former Kaufman Property  from category I to category II.   I live right next to his development and 
intend to testify opposing this application. I therefore would appreciate it if you could notify me of the hearing date once 
it has been set.  
 
In developing the Kaufman Property the easement was established after a long and intense process of participation 
between the community, the developer, and staff of Park and Planning and Permitting Services.  Plans were revised and 
re calibrated until neighbors were satisfied, among other things,  that water run off and water pressure from the new 
development would not cause damage to adjacent properties, as they are located down hill from it.   
 
The plan can serve its intended purpose only if it is preserved as originally designed. Changes do have serious 
consequences and I am familiar with three instances: 1) When owners of the property behind my house literally razed the 
easement in their (lot 13) property,  a cement retaining wall in front of my basement door bowed (see attached pictures). 
An engineer we consulted told us the below-the-surface water pressure was causing the bowing. The bowing stopped 
after the owners were forced to restore the easement. 2) The neighbor's yard below the applicant's easement (lot 11) has 
suffered enormous damage after the easement was converted into a lawn. The affected gentleman has spent $8,000 and 
he still has water run off problems.  3) My next door neighbor bought his house 5 years ago after researching the area 
and being assured that his backyard abutted a category II easement, but he has  battled water and privacy issues  as the 
easement behind his house is now effectively a category II following underbrush removal and a lawn established instead.  
 
Allowing one owner to convert the easement to category II pocks holes in the original plan and sets a precedent that 
invites other owners to apply for the same ruling.  This not only makes water run offs and other ills worse and more wide 
spread but influences the market value of properties. As you may imagine, a house located  below a property with a 
category I easement will command a different price than the house next to it located below a category II easement. By 
the same token, owners with category I easements will market value their properties differently than those with category 
II.   Moreover, allowing individual conversions will only reinforce the widespread conviction that the county is not serious 
about easements and that by paying a modest fee you can legally change the character of your property.  That will invite 
even more brazen violations like the one perpetuated behind my backyard where the owners erased the easement the 
very first weekend they moved in, despite fervent pleas from everybody to stop. 
 
The applicant asking for conversion to category II states in his application that he has small children that need a bigger 
yard to play. I can sympathize with his desire for more playing space but he has other options available to him, namely a 
large community open space a stone throw away from his house, in addition to the development playground located quite 
close to his property.  
 
Having an easement in one's property is an obligation that is acquired voluntarily after signing a document that clearly 
spells out the conditions and obligations involved. Yet some home buyers choose to buy the property even when they 
consider the easement to be an inconvenience because they figure that they can can easily violate the terms of the 
contract and get away with it. Enforcement of compliance should be for everybody just as it is expected of any other legal 
obligation, namely property taxes, zoning, permits, HOA dues, condo fees, etc.   Making exceptions and converting from 
Category I to Category II just because it is more convenient to the particular owner cheapens the environmental policy of 
the county and sends the wrong message to neighborhoods.  
 
Our neighborhood has already had its share of exceptions granted by Park and Planning in the form of a police station to 
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be built next door (accompanied by a future tall building), and off-site  reforestation of the Kaufman property.  We think 
they are more than enough. We are urging you to keep the easements as originally agreed.  
 
Thanks in advance for your attention to this matter. 
 
Maria C. Germany 
11604 Caplinger Rd. 
Silver Spring, MD 20904 
(301) 622-3560 
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KART Landscape 
13711 Travilah Road  
Rockville, MD  20850 
Phone:  (301) 424-0238 
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PROPOSAL 
May 4, 2011 

 

Customer:  
Address: 
 
 

Mr. Paul Wietsma 
1109 Kathryn Road 
Silver Spring MD  20904 
 

Company:        
Property Address (if different): 
      

CC:       Home Phone:  301-633-7173 
Work Phone:        
Email:   

 

We hereby submit specifications and estimates for:  LANDSCAPE WORK TO ELIMINATE DRAINAGE AND EROSION 
DEFICIENCIES AT THE BACK SLOPE OF THIS HOME 
 

1. At a number of places in the back of your home near your property line, water is flowing through from your 
neighbor’s property and eroding the slope at the back of your house.  This is particularly notable on the right 
corner near the property line and on the left portion of your backyard from the middle of the yard over to the 
timber retaining steps.  At several places behind a stone retaining wall, the hillside has washed out, including 
washing out some of your boxwoods.  To correct this deficiency, we would fill in the existing washed out 
areas with a soil mixture including a clay-base to help hold the soil in place and then topdress it with 
composted topsoil. 

 
2. We would install 1 x 4 wood bed edgers at several places on the slope to help hold the groundcover plantings 

discussed below.   
 

3. We would then provide and install a combination of Ivy and Periwinkle plants in 2 ¼” peat pots.  We estimate 
approximately 1,800 plants to be installed 6” on center to cover all of the eroded areas.   
 

4. Once the planting has been completed, we would mulch all of these areas with a hardwood shredded mulch.   
 

5. We would also use Periwinkle plants in the stone retaining wall so that would grow out and drape over this 
wall.  These plants are included in the total figure mentioned above. 
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KART Landscape 
13711 Travilah Road  
Rockville, MD  20850 
Phone:  (301) 424-0238 
Fax:  (301) 424-4453    
KARTLANDSCAPE@COMCAST.NET 

  

                 

PROPOSAL 
May 4, 2011 

 

Customer:  
Address: 
 
 

Mr. Paul Wiestma 
1109 Kathryn Road 
Silver Spring MD  20904 
 

Company:        
Property Address (if different): 
      

 
NOTES:  The above described work should help to eliminate the erosion caused by the water draining from the 
neighboring property.  However, we cannot guarantee there will be no future erosion.  This work can be done 
approximately 5-6 weeks from acceptance of this proposal and receipt of deposit.  The work will take 2-3 days for 
completion.  Our Home Improvement License is #18642.  We will use top quality groundcover plantings.  However, 
because of the erosion nature of the area, we cannot guarantee these plants.   
 
 
 
WE HEREBY PROPOSE  to furnish material and labor – complete in accordance with the above specifications, for the sum of : 

Four Thousand Seven Hundred Sixty Dollars 

 

$4,760.00 

Payment to be made as follows:  A deposit of $1,585.00 will be made with the acceptance of this proposal.  The balance will be 
paid upon completion of the job. 
   
All work is to be completed in a professional manner according to standard practices.  Any alteration or deviation from above specifications involving extra 
costs will be executed only upon written orders and will become an extra charge over and above the estimate.  All agreements are contingent upon strikes, 
accidents or delays beyond our control.  Owner to carry fire, tornado and other necessary insurance.   
 

Note:  This proposal may be withdrawn by us if not accepted 
within 15 days. 
 
 
 
 
Authorized  
Signature:   _________________________________________________________ 

             Robert B. Ramsburg 

ACCEPTANCE OF PROPOSAL:  The above prices, 
specifications, and conditions are satisfactory and are 
hereby accepted.  You are authorized to do the work as 
specified.  Payment will be made as outlined above. 
 
 
________________________________________________        ____________ 
Client  Signature                                                                             Date 

 



                         

MHIC #42490      MEMBER BBB 

VHIC #2705         MEMBER LCA 

        ICPI Certified       NCMA CERTIFIED 

 

PROPOSAL 

              

Paul Wietsma        Date: 5/28/2011 

1109 Kathyrn Rd.  

Silver Spring, MD 20904      Estimate #W006 

Client’s  email adress 

(301) 633-7173      

 

 

QTY WORK DESCRIPTION 

 

 

 

 

 

 

        3 

       30 

 

 

 

BACKYARD EROSION SOLUTION  

 

Construct two sets of mini retaining walls using existing and new 6x6” pressure 

treated ties.  

Yards of top soil to fill in low spots, holes and eroded areas.  

Flats of Pachysandra on top of section approximately 6-8” apart.  

Add mulch. 

Middle section will remain as a grassy area for now.  

 

We PROPOSE hereby to furnish material and labor complete in accordance with above specifications: 1/3 down, 

1/3 mid way through, and the balance due upon completion. 

Office:  (301) 421-4141 *2000 Spencerville Road* 

Spencerville, Maryland 20868 Total: $4,482.00 
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