
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Summary 

 
MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

MCPB 
Item No.:       
Date: 1-17-13 

Chevy Chase View Preliminary Plan 120070520 

 

Neil Braunstein, AICP, Area One, neil.braunstein@montgomeryplanning.org, (301) 495-4532 

Robert Kronenberg, Acting Chief, Area One, robert.kronenberg@montgomeryplanning.org, (301) 495-2187 

 

 Location: 4311 Clearbrook Lane, 125 feet west of 

Cedar Lane 

 Zone: R-60 

 Master Plan: Kensington-Wheaton 

 Property size: 0.96 acres 

 Application to subdivide 0.96 acres of land into 

two lots for two one-family detached dwellings 

and two outlots 

 Applicant: Fred Gore 

 Filing date: January 5, 2007 
 Resubmitted: March 11, 2010 
 
 

 

 

 Staff recommendation:  Approval of the preliminary plan and final forest conservation plan with conditions 
and adoption of the resolution 

 The application was originally submitted for three lots, and was denied on October 8, 2009.  A 
reconsideration and subsequent deferral was granted on March 4, 2010.  The revised, two-lot layout was 
submitted pursuant to the reconsideration. 

 The application is a resubdivision, and a finding that the proposed lots are of the same character as existing 
lots in the neighborhood is necessary for approval. 

 Approval of waiver is recommended for two resubdivision criteria (lot size and buildable area) for proposed 
Lot 9. 

 
 
 
 
 

Description 

Staff Report Date: 1/4/13 
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RECOMMENDATION:  Approval subject to the following conditions: 

 
1) This Preliminary Plan is limited to two lots for one dwelling unit on each lot and two outlots. 
2) The certified Preliminary Plan must contain the following note:  

“Unless specifically noted on this plan drawing or in the Planning Board conditions of 
approval, the building footprints, building heights, on-site parking, site circulation, and 
sidewalks shown on the Preliminary Plan are illustrative.  The final locations of buildings, 
structures and hardscape will be determined at the time of issuance of building permit(s).  
Please refer to the zoning data table for development standards such as setbacks, building 
restriction lines, building height, and lot coverage for each lot.  Other limitations for site 
development may also be included in the conditions of the Planning Board’s approval.” 

3) The applicant must comply with the conditions of approval for the final forest conservation 
plan approved as part of this Preliminary Plan, subject to the following: 
a. The final sediment control plan must be consistent with the final limits of disturbance 

shown on the approved final forest conservation plan. 
b. Prior to recordation of the plat, the applicant must obtain staff approval of a Certificate 

of Compliance Agreement for use of a M-NCPPC-approved offsite forest mitigation bank 
to satisfy the forest mitigation planting requirements. 

c. The applicant must comply with all tree protection and tree save measures shown on 
the approved final forest conservation plan.  Tree save measures not specified on the 
final forest conservation plan may be required by the M-NCPPC forest conservation 
inspector at the pre-construction meeting. 

4) The Planning Board has accepted the recommendations of the Montgomery County 
Department of Transportation (“MCDOT”) in its letter dated June 16, 2009, and does hereby 
incorporate them as conditions of the Preliminary Plan approval.  Therefore, the applicant 
must comply with each of the recommendations as set forth in the letter, which may be 
amended by MCDOT provided that the amendments do not conflict with other conditions of 
the Preliminary Plan approval. 

5) Prior to recordation of plat(s), the applicant must satisfy the provisions for access and 
improvements as required by MCDOT. 

6) The Planning Board has accepted the recommendations of the Montgomery County 
Department of Permitting Service (“MCDPS”) – Water Resources Section in its stormwater 
management concept letter dated November 30, 2011, and does hereby incorporate them 
as conditions of the Preliminary Plan approval.  Therefore, the applicant must comply with 
each of the recommendations as set forth in the letter, which may be amended by MCDPS – 
Water Resources Section provided that the amendments do not conflict with other 
conditions of the Preliminary Plan approval. 

7) Prior to recordation of the plat(s) the applicant must satisfy MCDPS requirements to ensure 
the construction of a five-foot wide sidewalk along the subject property frontage on 
Clearbrook Lane, unless construction is waived by MCDPS. 

8) The record plat must reflect common ingress/egress and utility easements over the shared 
driveway. 

9) The subject property is within the Walter Johnson High School cluster area.  The applicant 
must make a School Facilities Payment to MCDPS at the elementary and middle school 
levels at the single-family unit rates for which a building permit is issued for Lot 10.  The 
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timing and amount of the payment will be in accordance with Chapter 52 of the 
Montgomery County Code. 

10) The deed reference of the covenant required by the MCDOT letter of June 16, 2009, must be 
noted on the record plat. 

11) The record plat must show necessary easements. 
12) The Adequate Public Facility (“APF”) review for the preliminary plan will remain valid for 

eighty-five (85) months from the date of mailing of this Planning Board resolution. 
 
 
SITE DESCRIPTION 
 

The property, shown below and in Attachment A, is a recorded lot measuring 0.96 acres (41,916 
square feet) in area.  The property is located on the north side of Clearbrook Lane 125 west of Cedar 
Lane.  It is located in the R-60 zone.  The property is developed with one one-family detached dwelling.  
Surrounding properties are developed with one-family detached dwellings in the R-60 zone. 

 
The property is located in the Lower Rock Creek watershed.  There are no streams, floodplains, 

forests, or other sensitive environmental features on the site. 
 

 
 
 

/ 



4 

 

PROJECT BACKGROUND 
 

As originally submitted, the application proposed to create three lots on the subject property, 
instead of the currently proposed two-lot configuration.  Staff recommended denial of the application, 
and, at a hearing on October 8, 2009, the Planning Board voted to deny the application.  The applicant 
was granted a reconsideration by the Planning Board on March 4, 2010.  The staff report for the March 
4, 2010, reconsideration hearing is attached as Attachment B. 

 
The application was denied because the Planning Board found that the subdivision did not 

comply with the lot size criteria of Section 50-29(a)(1) and the resubdivision criteria of Section 50-
29(b)(2) of the Subdivision Regulations.  Specifically, the Planning Board found that the orientation of 
proposed Lot 10 (as shown on the original submittal) would result in a new dwelling unit being located 
behind dwelling units on proposed Lots 9 and 11 and would face the rear yards of those lots.  The 
Planning Board found that this orientation was inappropriate for the location of the subdivision, where 
the other lots in the area conform to a grid pattern.   

 
In addition, the Planning Board found that proposed Lot 10 did not meet the frontage or shape 

factors of the resubdivision criteria.  The frontage of Lot 10 was proposed to be the minimum required 
as a result of a pipestem configuration, and only two other lots in the neighborhood have the minimum 
frontage but do not have pipestems.  There is only one existing pipestem in the neighborhood, and the 
Planning Board found that its existence did not warrant another.  Therefore, the Planning Board 
determined that Lot 10, as proposed in the original submittal, would not be in character with the shape 
and frontage of the existing lots in the neighborhood. 

 
The Planning Board granted the reconsideration request for the limited purpose of allowing the 

applicant a deferral from the October 8, 2009, hearing.  The deferral gave the applicant the opportunity 
to revise the application to the current two-lot version. 
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Original three-lot subdivision 

PROJECT DESCRIPTION 
 

The applicant proposes to resubdivide the existing lot into two lots for two one-family detached 
dwellings and two outlots.  Lot 9 is proposed to be 19,910 square feet, and Lot 10 is proposed to be 
16,008 square feet in area.  The existing dwelling and detached garage will remain on proposed Lot 9.  
Outlot 8-E-1 is proposed to contain 1,801 square feet, and Outlot 8-E-2 is proposed to contain 4,197 
square feet.  It is the applicant’s stated intent to offer these outlots to adjacent property owners as 
additions to their properties.  In the event that those property owners wish to formally merge the 
outlots with their existing lots, separate subdivision approvals will be required. 

 
Vehicular access to the lots will be provided by a shared driveway from Clearbrook Lane.  

Proposed Lot 9 will also be served by a second existing driveway that is shared with the property the 
west.  This second driveway will connect to the proposed driveway, creating a U-shaped driveway for 
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proposed Lot 9.  The staff recommendation includes a condition to provide a sidewalk along the 
property frontage, which will provide pedestrian access. 

 
Revised two-lot subdivision 

 
(See also Attachment C – proposed plan) 
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ANALYSIS AND FINDINGS – Chapter 50 
 
Conformance to the Master Plan 
 

The Master Plan recommends retention of existing zoning throughout the Master Plan area in 
the absence of a specific recommendation for change on a particular property.  The Master Plan does 
not specifically address the subject property, but does call for retention of the existing R-60 zoning.  In 
the Master Plan, the subject property and surrounding development are identified as suitable for one-
family detached housing.  The application substantially conforms to the Master Plan because the 
application provides one-family detached housing consistent with the current density of the 
neighborhood and the current zoning designation.  The lots are similar to surrounding existing lots with 
respect to dimensions, orientation, and shape, and future residences will have a similar relationship to 
the public street and surrounding residences as do existing residences in the area.  The application will 
not alter the existing pattern of development or land use, which is in substantial conformance with the 
Master Plan recommendation to maintain the existing residential land use. 

 
Public Facilities 
 
Roads and Transportation Facilities 

 
Access to the proposed lots will be via a shared driveway from Clearbrook Lane.  Pedestrian 

access will be provided via a sidewalk along the subject property frontage on Clearbrook Lane.  
Installation of this sidewalk is included in a condition in the staff recommendation.  Although the 
adjacent property to the east does not have a sidewalk along its frontage, only this small gap will exist 
between the subject property and an existing sidewalk along Cedar Lane. 

 
The proposed subdivision does not generate 30 or more vehicle trips during the morning or 

evening peak hours.  Therefore, the application is not subject to Local Area Transportation Review.  In 
addition, the proposed subdivision does not generate more than three new vehicle trips in the morning 
or evening peak hours.  Therefore, the application is also not subject to Policy Area Mobility Review. 

 
Proposed vehicle and pedestrian access for the subdivision will be safe and adequate. 

 
Other Public Facilities and Services 
 

Public facilities and services are available and will be adequate to serve the proposed 
development.  The property is proposed to be served by public water and public sewer.  The application 
has been reviewed by the Montgomery County Fire and Rescue Service who has determined that the 
property will have appropriate access for fire and rescue vehicles.  Other public facilities and services, 
such as police stations, firehouses, and health services are operating according to the Subdivision 
Staging Policy resolution currently in effect and will be adequate to serve the property.  The subject 
property is within the Walter Johnson School cluster area, which is currently operating between 105-
120% of capacity at the elementary and middle school levels, and a school facilities payment is required 
for the future dwelling unit.  Electrical, telecommunications, and gas services are also available to serve 
the property.  
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Environment 
 
Environmentally Sensitive Areas 
 

There are no intermittent or perennial streams, no mapped 100-year floodplain, and no 
wetlands or environmental buffers on or immediately adjacent to the site.  There are no steep slopes or 
highly-erodible soils on the site.   

 
Forest Conservation 

 
A final forest conservation plan for the previous 1.47-acre subdivision that created Lot 8, which 

is the subject property, was approved with Preliminary Plan 19920530 in 1993.  That subdivision did not 
contain any forest at that time, but the forest conservation plan resulted in an afforestation 
requirement of 0.22 acres.  The planting requirement was satisfied through onsite landscape credits, 
and conservation easements were not required. 

 
There is no forest on the property.  There are six trees greater than 30 inches in diameter at 

breast height (DBH) on the property.  There are three trees between 24 and 30 inches DBH on or 
adjacent to the site. 

 
The applicant proposes to resubdivide Lot 8 into two lots and two outlots.  As required by the 

County Forest Conservation Law (Section 22A of the County code), the applicant submitted a final forest 
conservation plan (Attachment C).  The application will result in the development of the areas used for 
landscape credits, and the applicant proposes to satisfy the 0.22-acre planting requirement through an 
offsite, M-NCPPC-approved forest mitigation bank. 

 
Provided that the recommended conditions of approval are adopted, the application is in 

compliance with the Forest Conservation Law. 
 

Forest Conservation Variance 
 

Section 22A-12(b)(3) of the Montgomery County Forest Conservation Law provides criteria that 
identify certain individual trees, called “protected trees,” as high priority for retention and protection.  
Any impact to these trees, including removal of the subject tree or disturbance within the tree’s critical 
root zone (CRZ) requires a variance.  An application for a variance must include certain written 
information in support of the required findings in accordance with Section 22A-21 of the County Forest 
Conservation Law.  The law requires no impact to trees that: measure 30 inches or greater, DBH; are 
part of an historic site or designated with an historic structure; are designated as a national, State, or 
County champion trees; are at least 75 percent of the diameter of the current State champion tree of 
that species; or trees, shrubs, or plants that are designated as Federal or State rare, threatened, or 
endangered species.   
 

The applicant submitted a variance request for the removal of two trees and impact to four 
trees that are considered high priority for retention under Section 22A-12(b)(3) of the County code 
(Attachment D).  Since the time of the submittal of the variance request, the plans were revised such 
that only one of the trees included in the request (Tree #1) will need to be removed.  Tree #11, originally 
proposed to be removed, will be retained, with some impact to the critical root zone.  Additionally, Tree 
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#9, a 46-inch DBH shingle oak that was included in the variance request due to proposed impacts only, 
has since been determined to be dead and a hazard.  A M-NCPPC forest conservation inspector verified 
the condition of the tree and authorized its removal.  Approval of a variance is not required for removal 
of dead trees. 

 
Trees to be removed 

Tree 
Number 

Species DBH 
(Inches) 

Status 

1 Norway Maple 30 Non-native invasive; Good condition; impacted by grading, 
driveway, stormwater management (SWM) 

 
Trees to be affected but retained 

Tree 
Number 

Species DBH 
(Inches) 

CRZ 
Impact 

Status 

3 Norway Spruce 30 26% Good condition; impacted by driveway 

4 Red Maple 34 1% Fair/Poor condition; driveway 

5 American Elm 44 13% Good condition; driveway 

11 Black Cherry 32 15% Fair condition; grading, SWM 

 
Unwarranted Hardship – Per Section 22A-21 of the Forest Conservation Law, a variance may 

only be considered if the Planning Board finds that leaving the requested trees in an undisturbed state 
would result in an unwarranted hardship.  Future development on the property is constrained by the 
existing conditions on the site.  The subject property contains an existing house that will remain and a 
driveway that will be improved for use as a shared driveway.  There are several large trees scattered 
throughout the site.  The applicant proposes to subdivide the property into two lots and two outlots.  
One lot will encompass the existing single family home, and the second lot is for the construction of a 
new single family home.  The applicant proposes to use the existing driveway (with some 
improvements) as a shared driveway for the two homes.  The construction for the new home will not 
impact any of the trees subject to the variance provision.  The impacts to the subject trees are due to 
measures to improve the existing driveway for shared use and required stormwater management 
features.  Staff has reviewed this application and, based on the number and size of the trees found on 
the property and the proximity of the affected trees to the existing development on the site, finds that 
there would be an unwarranted hardship if a variance were not approved. 
 

Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made 
by the Planning Board or Planning Director, as appropriate, in order for a variance to be granted.    Staff 
has made the following determinations in the review of the variance request and the proposed forest 
conservation plan: 
 

Variance Findings - Staff has made the following determination based on the required findings 
that granting of the requested variance:   
 

1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 
The protected trees and their critical root zones lie within the developable area of the subject 
property.  The only protected tree to be removed is a Norway maple.  The Norway Maple is 
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listed by the Maryland Department of Natural Resources as an invasive species of concern in 
Maryland and is generally encouraged to be removed.  The other four protected trees will be 
minimally impacted by the improvements to the driveway for the homes and required 
stormwater management features.  Granting a variance request to allow land disturbance within 
the developable portion of the site is not unique to this applicant. 
  

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 
The requested variance is based upon existing site conditions that would necessitate impact to 
the protected trees to develop the site consistent with zoning and applicable regulatory 
controls. 
 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 
 
The requested variance is a result of the existing and proposed site design and layout on the 
subject property and not as a result of land or building use on a neighboring property. 
 

4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 

The only protected tree being removed is not within a stream buffer, wetland, or a special 
protection area.  Furthermore, it is classified as an invasive species of concern in Maryland and 
is generally encouraged to be removed.  All other protected trees are being impacted, but will 
remain to provide the same level of water quality protection as they currently provide.  A 
stormwater management concept plan was approved by the MCDPS – Stormwater Management 
Section. The stormwater management concept incorporates Environmentally Sensitive Design 
(ESD). 

 
Mitigation for Trees Subject to the Variance Provision - There is one living tree proposed for 

removal in this variance request.  This tree, a Norway maple, is listed by the Maryland Department of 
Natural Resources as an invasive species of concern in Maryland and is generally encouraged to be 
removed.  Staff does not recommend mitigation for the removal of this tree.   There is some disturbance 
within the critical root zones of four trees; however, they will receive adequate tree protection 
measures.  No mitigation is recommended for trees impacted but retained.   
 
 
Stormwater Management 

 
The MCDPS Stormwater Management Section approved the stormwater management concept 

on November 30, 2011.  The stormwater management concept consists of environmental site design 
through the use of drywells. 
 
Compliance with the Subdivision Regulations and Zoning Ordinance 
 

The application has been reviewed for compliance with the Montgomery County Code, Chapter 
50, the Subdivision Regulations.  The application meets all applicable sections, including the 
requirements for resubdivision as discussed below.  The lots meet all the dimensional requirements for 



11 

 

area, frontage, width, and setbacks in the R-60 zone as specified in the Zoning Ordinance.  A summary of 
this review is included in attached Table 1.  The size, width, shape, and orientation of the lots are 
appropriate for the location of the subdivision. 
 
Conformance with Section 50-29(b)(2) 
 
A.  Statutory Review Criteria 
 
 In order to approve an application for resubdivision, the Planning Board must find that each of 
the proposed lots complies with all seven of the resubdivision criteria, set forth in Section 50-29(b)(2) of 
the Subdivision Regulations, which states: 
 

Resubdivision.  Lots on a plat for the Resubdivision of any lot, tract or other parcel of 
land that is part of an existing subdivision previously recorded in a plat book shall be 
of the same character as to street frontage, alignment, size, shape, width, area and 
suitability for residential use as other lots within the existing block, neighborhood or 
subdivision. 

 
B. Neighborhood Delineation 
 

In administering Section 50-29(b)(2) of the Subdivision Regulations, the Planning Board must 
determine the appropriate neighborhood for evaluating the application.  In this instance, the 
neighborhood selected by the applicant, and agreed to by staff, consists of 21 lots (Attachment F).  The 
neighborhood includes platted lots in the R-60 zone in the vicinity of the property.  All the lots share 
multiple access points on Clearbrook Lane, Clearbrook Place, Westbrook Lane, and Puller Lane.  The 
designated neighborhood provides an adequate sample of the lot and development pattern of the area.  
A tabular summary of the area based on the resubdivision criteria is included in Attachment G. 
 
C.  Analysis 
 
Comparison of the Character of Proposed Lots to Existing 
 

In performing the analysis, the above-noted resubdivision criteria were applied to the 
delineated neighborhood.  The proposed lots are of the same character with respect to the 
resubdivision criteria as other lots within the defined neighborhood.  Therefore, the proposed 
resubdivision complies with the criteria of Section 50-29(b)(2).  As set forth below, the attached tabular 
summary and graphical documentation support this conclusion: 
 

Frontage:   
In the neighborhood of 21 lots, lot frontages range from 19 feet to 108 feet.  Five of the lots 
have frontages of less than 60 feet, 15 lots have frontages between 60 and 100 feet, and one lot 
has a frontage of over 100 feet.  One approved lot has a frontage of 70 feet, and the other has a 
frontage of 79 feet.  The proposed lots will be of the same character as existing lots in the 
neighborhood with respect to lot frontage. 
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Alignment: 
Eighteen of the 21 existing lots in the neighborhood are perpendicular in alignment, and the 
remaining three are corner lots.  Both of the approved lots are perpendicular in alignment.  The 
proposed lots are of the same character as existing lots with respect to the alignment 
criterion. 
 
Size: 
The lots in the delineated neighborhood range from 6,000 square feet to 18,877 square feet.  Six 
of the lots are smaller than 7,000 square feet, 12 are between 7,000 and 10,000 square feet, 
and three are larger than 10,000 square feet.  One proposed lot will be 16,008 square feet in 
size, and the other will be 19,910 square feet in size. 
 
Proposed Lot 9, at 19,910 square feet, will be the largest lot in the neighborhood.  This is a 
consequence of resubdividing the largest lot in the neighborhood (41,916 square feet).  
Resubdividing the existing lot into three lots would have created lots that are within the range 
of sizes for existing lots.  However, the Board found the three-lot subdivision as originally 
proposed in the 2007 application to be out of character with existing lots with respect to shape 
and frontage.  Therefore, creation of the largest lot in the neighborhood is an unavoidable 
consequence of approval of the application, and staff recommends approval of a waiver under 
Section 50-38 for lot size for proposed Lot 9. 
 
Proposed Lot 10, at 16,008 square feet, will be the third largest lot in the neighborhood and will 
be within the range of existing lot sizes.  The size of proposed Lot 10 is in character with the size 
of existing lots in the delineated neighborhood.  The size of proposed Lot 10 is in character with 
the size of existing lots in the neighborhood. 
 
Shape:  
Fourteen of the 21 existing lots in the neighborhood are rectangular, six are irregularly shaped, 
and one has a pipestem shape.  The two approved lots will be irregular in shape.  The shapes of 
the proposed lots will be in character with shapes of the existing lots. 
 
Width:   
The lots in the delineated neighborhood range from 60 feet to 133 feet in width.  Eight of the 
lots have widths between 60 and 70 feet, 11 lots have widths between 70 and 100 feet, and the 
remaining two lots have widths of more than 100 feet.  One of the proposed lots will have a 
width of 70 feet, and the other will have a width of 84 feet.  The proposed lots will be in 
character with existing lots in the neighborhood with respect to width. 
 
Area:  
The lots in the delineated neighborhood range from 1,995 square feet to 10,728 square feet in 
buildable area.  Twelve of the lots have buildable areas that are less than 3,000 square feet, five 
are between 3,000 and 5,000 square feet, and four are between 5,000 and 11,000 square feet.   
 
Proposed Lot 9, with 12,453 square feet of buildable area, will have the largest buildable area in 
the neighborhood.  This is a consequence of resubdividing the largest lot in the neighborhood 
(41,916 square feet).  Resubdividing the existing lot into three lots would have created lots that 
are within the range of buildable area for existing lots.  However, the Board found the three-lot 
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subdivision as originally proposed in the 2007 application to be out of character with existing 
lots with respect to shape and frontage.  Therefore, creation of lot with the largest buildable 
area in the neighborhood is an unavoidable consequence of approval of the application, and 
staff recommends approval of a waiver under Section 50-38 for lot buildable area for 
proposed Lot 9. 
 
Proposed lot 10, with a buildable area of 8,772 square feet, will be within the range of existing 
buildable areas.  The buildable area of proposed Lot 10 is in character with the existing lots in 
the delineated neighborhood. 
 
Suitability for Residential Use:  The existing and the proposed lots are zoned residential and the 
proposed lots are suitable for residential use. 

 
Subdivision Regulations Waiver 
 

As noted above, proposed Lot 9 will have the largest size and buildable area for all lots within 
the neighborhood. Staff recommends approval of a Subdivision Regulations Waiver pursuant to Section 
50-38 of the Subdivision Regulations to provide relief from two (size and buildable area) of the seven 
Resubdivision Criteria found within 50-29(b)(2) of the Subdivision Regulations.  The Planning Board has 
the authority to grant such a waiver pursuant to Section 50-38(a)(1) of the Subdivision Regulations, 
provided that certain findings can be made.  The section states: 
 

The Board may grant a waiver from the requirements of this Chapter upon a determination that 
practical difficulties or unusual circumstances exist that prevent full compliance with the 
requirements from being achieved, and that the waiver is: 1) the minimum necessary to provide 
relief from the requirements; 2) not inconsistent with the purposes and objectives of the 
General Plan; and 3) not adverse to the public interest. 

 
The waiver request pertains only to proposed Lot 9.  A practical difficulty exists due to the fact 

that the existing lot, at 41,916 square feet, is significantly larger than any other lot in the neighborhood.  
Although resubdivision into three lots would create lots that are of the same character as existing lots 
with respect to size and buildable area, the 2007 application for three lots was rejected by the Planning 
Board because the lots were found to be out of character with respect to the shape and frontage criteria 
of the resubdivision analysis.  As a result, nearly any resubdivision into two lots would create at least 
one lot that is larger than and contains a greater buildable area than the other lots in the neighborhood. 

 
The applicant’s intent to retain the existing house and garage on Lot 9 precludes making the lot 

or the buildable area smaller because there would be insufficient space for the required setbacks in the 
zone.  This constitutes practical difficulties that prevent full compliance with the requirements. 

 
Further, the waiver is the minimum necessary to provide relief from this requirement because 

the waiver only applies to one of the lots and the size and buildable area were already reduced by 
excluding the rear of the subject property by creating two outlots.  The waiver is not inconsistent with 
the purposes and objectives of the General Plan, as the Preliminary Plan substantially conforms to the 
Master Plan.  The waiver is not adverse to the public interest because the creation of two lots through 
this preliminary plan are significantly more in character with the neighborhood than the existing lot 
prior to resubdivision. 
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Therefore, all required findings can be made pursuant to Section 50-38(a)(1), and staff 

recommends approval of a waiver of Section 50-29(b)(2) for size and buildable area for proposed Lot 9. 
 
Citizen Correspondence and Issues 
 

The applicant has complied with all submittal and noticing requirements, and staff has not 
received correspondence from any community groups or citizens as of the date of this report.  
 
CONCLUSION 
 

The proposed lots meet all requirements established in the Subdivision Regulations and the 
Zoning Ordinance and substantially conform to the recommendations of the Kensington-Wheaton 
Master Plan.  Access and public facilities will be adequate to serve the proposed lots, and the application 
has been reviewed by other applicable county agencies, all of whom have recommended approval of the 
plan.  Therefore, approval of the application with the conditions specified above is recommended.   

 
Section 50-29(b)(2) of the Subdivision Regulations specifies seven criteria with which 

resubdivided lots must comply:   street frontage, alignment, size, shape, width, area and suitability for 
residential use within the existing block, neighborhood or subdivision.  As set forth above,  proposed Lot 
10 is of the same character as the existing lots in the defined neighborhood with respect to each of the 
resubdivision criteria, and, therefore, complies with Section 50-29(b)(2) of the Subdivision Regulations.  
Proposed Lot 9 is of the same character as the existing lots in the defined neighborhood with respect to 
five of the resubdivision criteria, and approval of a waiver is recommended with respect to the other 
two criteria – size and buildable area.  A waiver of these two criteria for proposed Lot 9 is justified by the 
large size of the existing lot that constitutes the subject property and by the desire to retain the existing 
structures on the lot. 

 
 
 

Attachments 
 
Attachment A – Vicinity Development Map 
Attachment B – Staff Report for March 4, 2010, Reconsideration Hearing 
Attachment C – Proposed Preliminary Plan and Final Forest Conservation Plan 
Attachment D – Forest Conservation Variance Request 
Attachment E – County Arborist’s Recommendation 
Attachment F – Resubdivision Neighborhood Map 
Attachment G – Data Table 
Attachment H – Agency Correspondence Referenced in Conditions 
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Table 1:  Preliminary Plan Data Table  
 

PLAN DATA Zoning Ordinance 
Development 

Standard 

Proposed for 
Approval by the 
Preliminary Plan 

Minimum Lot Area 6,000 sq. ft. 
16,008 sq. ft. 

minimum 

Lot Width 60 ft. 70 ft. minimum 

Lot Frontage 25 ft. 70 ft. minimum 

Setbacks   

Front 25 ft. Min. Must meet minimum
1 

Side 8 ft. Min./18 ft. total Must meet minimum
1
 

Rear 20 ft. Min. Must meet minimum
1
 

Maximum Residential Dwelling 
Units per Zoning  

6 2 

MPDUs N/a  

TDRs N/a  

Site Plan Required No  
 

 

 

1
  As determined by MCDPS at the time of building permit. 
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2213 40th place . nw . suite 1 . washington dc 20007 . phone 202 333 3851 . fax 202 333 3859 . info@pitchfordtrees.com . www.pitchfordtrees.com 

 

September 24, 2010 

Rev November 29, 2010 

 

Forest Conservation Variance Request 

 

Fred Gore Property 

Lots 9, 10, & Outlot  Block E,   

H.M. Martins Addition to Chevy Chase View 

4311 Clearbrook Lane, Kensington, MD  20865 

Montgomery County 

 

The owner of the property located at 4311 Clearbrook Lane is requesting a variance to 

the Forest Conservation Act to allow the removal of two (2) specimen trees, and impact 

to the critical root zone of four (4) additional specimen trees.  The following trees shown 

on the Forest Conservation Plan will be impacted by the proposed resubdivision and 

subsequent development:  

 

Specimen Trees Proposed for Removal 

Tree # Species Size 
% CRZ 

impacted 
Reason for Removal 

#1 Norway maple  100% Tree cannot be saved because it is 

located within the Limits of 

Disturbance of the proposed new lot. #11 Black cherry  100% 

 

Specimen Trees Proposed for Retention 

Tree # Species Size 
% CRZ 

impacted 
Reason for Impact 

#3 Norway spruce  26% 
Nearly the entire existing lot is 

covered by the critical root zone of 

one specimen tree or another.  While 

it was possible to located the 

proposed house outside of the crz of 

any of the specimen trees, the 

requirements for driveways, utilities, 

and drywells for storm-water 

management result in some portion of 

the critical root zone of these trees 

being impacted. 

#4 Red maple  1% 

#5 American elm  13% 

#9 Shingle oak  1% 

 

1) The special conditions peculiar to the property which would cause an unwarranted 

hardship include:  

a. The large number and size of the trees found on the property,  

b. The large size of the property, and 
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c. The property has not been subdivided to the full extent allowable based on 

zoning or predominant neighborhood conditions.   

The property being re-subdivided is .96 acres or 41,916 square feet in size. 

This is considerably larger than the surrounding lots that have all been 

subdivided to a much smaller size of about .2 acres or 8000 sq ft.  The zoning 

in this neighborhood is R-60 which allows lots to a minimum size of 6000 sq 

ft.  Because this lot has not been re-subdivided to a lot size that conforms to 

the rest of the neighborhood, there are more trees and larger trees present on 

the lot than will be found on surrounding properties.  The locations of these 

trees does not allow for all of them to be preserved.  There are currently 6 

specimen trees on this property and while it is possible to save 4 of these, 2 

cannot be preserved and still re-subdivide and develop the property. 

2) Enforcement of these rules will deprive the landowner of rights commonly 

enjoyed by others in similar areas:  The surrounding properties have by and large 

all been subdivided to an average size of .20 acres.  By prohibiting the removal of 

these two trees Mr. Gore will be denied the rights to subdivide his property to a 

lot size that conforms to the zoning and the predominant lot size for this 

neighborhood.  In fact, the lots created by this re-subdivision will still be 

considerably larger than surrounding lots. 

3) State water quality standards will not be violated nor will a measurable 

degradation in water quality occur as a result of the granting of the variance: 

The stormwater management systems that are designed for this property include 5 

drywells.  These drywells will reduce the amount of storm water runoff created on 

this property to below the current levels.  There will not therefore be any 

degradation in water quality as a result of this variance. 

4) Provide any other information appropriate to support the request. 

a. The Gores have resided on this property since they acquired it in 1972.  

Their intention has been to create additional lots, compatible with the 

neighborhood, around their home for their personal financial support. 

b. Since acquiring the property, the Gores have created and sold off five lots 

from the original parcel.  This is the final step in executing their plan 

which creates one more lot which will have an area of just over 14,000 

square feet.  

c. All the public facilities/utilities required to serve the property are in place, 

so there are no extensions or community disturbance necessary. 

 

 

Respectfully submitted, 

 

 

 

Joseph H. Burckle     Keith C. Pitchford 

MD Licensed Forester #699      MD Licensed Forester, #675 

MD Tree Expert # 1176    MD Tree Expert #589 

ISA Certified Arborist, MA-4516A   ISA Certified Arborist, MA-0178 

SAF Certified Forester, #1202 
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