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MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

MCPB 
Item No. 5       
Date: 03-14-13 

Preliminary Plan No. 120080080 - Boswell’s Addition to Riding Stable Estates 

 

Richard A. Weaver, Acting Supervisor, Area 3  richard.weaver@montgomeryplaning.org (301) 495-4544 

John Carter, Chief, Area 3 john.carter@montgomeryplanning.org (301) 495-4575 

A request for three lots for three, one family 
residential units (one existing), located at 15615 
Riding Stable Road, on 5.89 acres, zoned RE-1; 
Fairland Master Plan 
 
Submittal Date: 9-17-07  
Applicant: Robin L. and C. Boswell 
Review Basis: Chapter 50, Chapter 22A 
 
 

 

 

 

 

 

Staff Recommendation: Approval, subject to conditions 
 
 The Applicants’ Property extends into Prince George’s County; only the portion of the Property in 

Montgomery County is subject to Chapter 50 for purposes of subdivision and platting. 
 Only the portion of the Property in Montgomery County is subject to the Montgomery County Forest 

Conservation Law.   The portion of the Property in Prince George’s County is not included in the forest 
conservation worksheet, however, protection of the forested portion of the Property in Prince George’s 
County satisfies some of the afforestation requirements as off-site forest save.     

 The three proposed lots are located entirely within Montgomery County and meet all subdivision and zoning 
requirements.  No land in Prince George’s County was used for density calculation purposes. 

 
 
 

 

Description 

Staff Report Date: 2-28-13  
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RECOMMENDATION:  Approval subject to the following conditions: 

 
1) This Preliminary Plan is limited to three (3) lot(s) for three (3) detached dwelling units. 

 
2) The Applicant must comply with the conditions of approval for the Preliminary Forest 

Conservation Plan dated January 15, 2013, approved as part of this Preliminary Plan, 
subject to: 

 
a. Prior to Staff approval of the Certified Preliminary Plan and Final Forest Conservation 

Plan, the Applicant must revise the Preliminary Forest Conservation Plan to: (i) revise 
the forest conservation worksheet and associated table so that the total tract area 
equals the net tract area, and document other required changes resulting from the 
change in the net tract area; (ii) configure the required planting area  as 0.33 acres on 
Lot 3; and (iii) correct the identification of Tree ST#2 as a Silver Maple. 

b. Prior to issuance of a sediment and erosion control permit, the Applicant must secure 
approval of a Final Forest Conservation Plan that is consistent with the revised 
Preliminary Forest Conservation Plan. 

c. To mitigate for the removal of the 66 inch silver maple, variance tree, the Final Forest 
Conservation Plan must include on-site planting on Lot 3 in or near the environmental 
buffer, with a minimum of 6 native, overstory trees of 2 inches in caliper or larger, in 
addition to the planting requirements shown on the forest conservation worksheet.  

d. The Applicant must install permanent forest conservation signs along the boundary of 
all conservation easement areas.  Specifications and locations for signs must be shown 
on the Final Forest Conservation Plan. 

e. A Category I Conservation Easement must be placed over all environmental buffers, 
forest retention areas, forest planting areas, and mitigation plantings within the 
Montgomery County portion of the subdivision.  Conservation easement areas must be 
shown on the Final Forest Conservation Plan. 

f. The use of any land in Prince George’s County must be identified on the Final Forest 
Conservation Plan as an offsite area for purposes of meeting the requirements for 
afforestation.  Any existing forest located in the offsite area will be assigned an 
afforestation credit at the rate of one (1) acre of existing forest per ½ acre of required 
afforestation and must be placed in a modified Prince George’s County Woodland and 
Wildlife Habitat Conservation Easement. 

g. The Prince George’s County Woodland and Wildlife Habitat Conservation Easement 
must be modified to identify the easement as a protective measure for offsite forest 
preservation within the same watershed, to acknowledge the Planning Board’s 
acceptance of this easement of such a protective measure, and to state that no 
amendment or release of the easement can be effected without the written approval of 
the Montgomery County Planning Board.  The modified language must be submitted to 
the Prince George’s County Planning Department and Montgomery County Planning 
staff for review and approval prior to recordation of plat.  

h. Prior to recordation of the plat the modified Woodland and Wildlife Habitat 
Conservation Easement must be recorded in the Prince George’s County land records 
and the liber/folio must be referenced on the record plat.     
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3) The Planning Board has accepted the recommendations of the Montgomery County 

Department of Transportation (“MCDOT”) in its letter dated January 11, 2013, and does 
hereby incorporate them as conditions of the Preliminary Plan approval.  Therefore, the 
Applicant must comply with each of the recommendations as set forth in the letter, which 
may be amended by MCDOT provided that the amendments do not conflict with other 
conditions of the Preliminary Plan approval. 

 
4) Prior to recordation of plat(s), the Applicant must satisfy the provisions for access and 

improvements as required by MCDOT.  
 

5) The Planning Board has accepted the recommendations of the Montgomery County 
Department of Permitting Service (“MCDPS”) – Water Resources Section in its stormwater 
management concept letter dated September 6, 2012, and does hereby incorporate them 
as conditions of the Preliminary Plan approval.  Therefore, the Applicant must comply with 
each of the recommendations as set forth in the letter, which may be amended by MCDPS 
– Water Resources Section provided that the amendments do not conflict with other 
conditions of the Preliminary Plan approval. 
 

6) The Planning Board has accepted the recommendations of the Montgomery County 
Department of Fire and Rescue Services (“MCFRS”) letter dated August 30, 2012, and does 
hereby incorporate them as conditions of the Preliminary Plan approval.  Therefore, the 
Applicant must comply with each of the recommendations as set forth in the letter, which 
may be amended by MCFRS provided that the amendments do not conflict with other 
conditions of the Preliminary Plan approval. 

 
7) The Applicant must dedicate and show on the record plat(s) the following dedication:  

Thirty-five (35) feet from the existing pavement centerline along the Subject 
Property frontage for Riding Stable Road. 
 

8) The record plat must reflect a recorded ingress and egress easement over the shared 
driveway.  Liber and folio reference of said easement to be reflected on the record plat. 

   
9) The Subject Property is within the Paint Branch High School cluster area.  The Applicant 

must make a School Facilities Payment to MCDPS at the elementary school level at the one-
family detached rate unit rate for all units for which a building permit is issued and a School 
Facilities Payment is applicable.  Note that approval under this preliminary allows one 
additional, one-family detached unit on the Property.  The timing and amount of the 
payment will be in accordance with Chapter 52 of the Montgomery County Code.  The 
record plat must reflect common ingress/egress and utility easements over all shared 
driveways. 

 
10) The Certified Preliminary Plan must contain the following note:  

“Unless specifically noted on this plan drawing or in the Planning Board conditions 
of approval, the building footprints, building heights, on-site parking, site 
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circulation, and sidewalks shown on the Preliminary Plan are illustrative.  The final 
locations of buildings, structures and hardscape will be determined at the time of 
issuance of building permit(s).   Please refer to the zoning data table for 
development standards such as setbacks, building restriction lines, building height, 
and lot coverage for each lot.  Other limitations for site development may also be 
included in the conditions of the Planning Board’s approval.” 

 
11) The record plat must show necessary easements. 

 
12) The Adequate Public Facility (APF) review for the Preliminary Plan will remain valid for 

eighty-five (85) months from the date of mailing of the Planning Board resolution. 
 
 
SITE DESCRIPTION (see Figures A and B) 
 
The subject property is owned by Robin and Chuck Boswell, (“Applicant”) and is 5.89 acres in size as 
identified in the State of Maryland tax assessment maps as Parcel P845 on Tax Map LS22 (“Parent 
Tract”).  The Parent Tract is split between county boundaries with approximately 4.87 acres in 
Montgomery County and approximately 1.02 acres in Prince George’s County.  The 4.87 acre portion 
within Montgomery County is zoned RE-1 and is located at 15615 Riding Stable Road in the Fairland 
Master Plan (“Subject Property” or “Property”).1  There are two existing residences, a garage, a shed, 
and associated driveways on the Property.   
 
Topography slopes from the north along Riding Stable Road towards the southwest.  A perennial stream 
runs off-site, along the Property’s southwestern border with an environmental buffer extending on to 
portions of the Subject Property.  The buffer is partially forested; there is no mapped 100-year 
floodplain or highly erodible soil.  There are 0.37 acres of forest on the Subject Property and it is evident 
that this stand of forest continues off-site on to the portion of the Parent Tract within Prince George’s 
County. 
 
Surrounding land uses are consistently one-family residential on large lots that generally exceed one 
acre in size with the exception being a small area zoned R-90 to the north of the Property at the corner 
of Jerald Road and Riding Stable Road.  Zoning on the south side of Riding Stable Road is RE-1 with Rural 
Cluster zoning on the north side of Riding Stable confronting the Property.  The zoning within Prince 
Georges County immediately to the south of the Subject Property allows lot sizes at less than one half 
acre in size for the one-family residential uses located there.   Public water and sewer from the 
Washington Suburban Sanitary Commission is available to all properties in the immediate area.  

                                                           
1
 To clarify, the Parent Tract includes 5.89 acres that is owned by the Applicant and extends into Prince George’s 

County.  For purposes of density and platting under the Planning Board’s authority, the Subject Property or 

Property refers only to the land in Montgomery County.  
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Figure A 
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PROJECT DESCRIPTION (see Figures C and D) 

 
Preliminary Plan No. 120080080 (“Application” or “Preliminary Plan”) is a request to subdivide the 
Subject Property into three, one-family residential lots. Since there are currently two residential 
structures, (house and tenant/guest house) on the Subject Property, proposed Lots 1 and 2 will each 
accommodate an existing house and proposed Lot 3 will be available for a new residence.  The 

Figure B 



7 

 

Montgomery County Planning Board has no jurisdiction in Prince George’s County; hence, the area of 
the Parent Tract within Prince George’s County is not included within the three proposed lots that 
constitute the Subject Property. No land within Prince George’s County is used for purposes of density 
calculations for this Application.   
 
All three lots will have frontage on Riding Stable Road; the lot to the south will have a pipe stem 
configuration and the three residences will all share a single driveway to Riding Stable Road.  The 
existing garages and shed will remain as accessory structures to one of the existing homes to be located 
on proposed lot 1.  Public water and sewer is available and will be extended to each lot. 
 
 
 

 
   

Preliminary Plan – Figure C 



8 

 

 
 
ANALYSIS AND FINDINGS – Chapter 50 
 
Conformance to the Master Plan 
 
The Application substantially conforms to the 1997, Fairland Master Plan (“Master Plan”).  The Master 
Plan recommends the RE-1 zone with public water and public sewer for all property between Riding 
Stable Road and the Montgomery/Prince George’s County line.  The RE-1 zone was recommended so 
that it could serve as a transition between the higher density zones allowed in Prince Georges County to 
the lower density zones within Montgomery County and specifically, the low density zones in portions of 
the Patuxent River Watershed.  This Application conforms to the RE-1 zone and provides a low density 
residential transition envisioned by the Master Plan.    
 
 

N 
O 
R 
T 
H 

Preliminary Plan Lot Detail – Figure D 
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Adequate Public Facilities 
 
Roads and Access 

 
The proposed lots do not generate 30 or more vehicle trips during the morning or evening peak-hours; 
therefore, the Application is not subject to Local Area Transportation Review.  The Application is not 
subject to a Policy Area Mobility Review (PAMR) because it generates less than three new peak hour 
trips.  The Application reflects proper dedication on Riding Stable Road that is 35 feet from the 
centerline of the existing pavement in accordance with the recommended 70 foot wide right-of-way in 
the Master Plan.  As part of the platting of the proposed lots, MCDOT requires that the Applicant 
provide for the following frontage improvements within the right-of-way to include: driveway apron 
improvements, widening of the Riding Stable Lane pavement to 12 feet from centerline along the 
Property frontage, construction of an 8 foot wide sod shoulder, storm drainage improvements, street 
trees and grading to not exceed 2:1 back to natural ground. MCFRS has reviewed the plan and will 
require a 20 foot wide driveway with proper turning area for emergency apparatus. The Property is 
located in a rural RE-1 zoning, therefore sidewalks are not required according to MCDOT.  Adequate 
access is provided to the three lots with the improvements required by MCDOT and the construction of 
the 20 foot wide driveway to meet MCFRS requirements.   
 
Other Public Facilities and Services 
 
The lots will be served by public water and sewer, electrical utilities, and telecommunications.  All 
required utility providers have reviewed the Application and recommended approval based on a finding 
that the lots can be provided with service. 
 
Other public facilities and services, including police stations, firehouses and health services are currently 
operating within the standards set by the Subdivision Staging Policy Resolution currently in effect.  The 
Property is located in the Paint Branch High School cluster.  The FY2013 Subdivision Staging Policy 
indicates that this cluster has inadequate capacity at the elementary school level; therefore, residential 
building permits issued as a result of this Application will be subject to a School Facility Payment.  This 
payment must be made to MCDPS at the one family detached unit rate in accordance with the 
procedures specified in Chapter 52 of the County Code.  The School Facility Payment requirement is 
reflected as a condition of approval for this Application.  
 
Lot Configuration  
 
The Application has been reviewed for compliance with the Montgomery County Code, Chapter 50, the 
Subdivision Regulations.  The Application meets all applicable sections including those that require 
analysis of appropriateness of the proposed lot size, width, shape and orientation given the location of 
the subdivision.  The lots are appropriately located given the lot pattern that has evolved in the general 
area along Riding Stable Road. Two lots will be created around two of the existing homes on the 
Property and the third lot will be located to the south to accommodate one new residence.  Based on an 
analysis of the area map in this report showing existing lot patterns, the proposed will be similar in size, 
shape and width to many other lots in the area and in conformance with the use and zoning 
recommended by the Fairland Master Plan.     
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Protection of Environmentally Sensitive Resources 
 
Natural Resources Inventory/Forest Stand Delineation 
 
Natural Resources Inventory/Forest Stand Delineation (NRI/FSD) No. 420070720 was approved on 
August 3, 2007 and included the entire Parent Tract.  While technically superfluous, the inventory of 
resources in Prince George’s County was helpful to understand how a resource might continue off-site.  
The Subject Property is located in the Lower Patuxent River watershed, which is classified by the State of 
Maryland as Use I-P waters.  Topography slopes from the north along Riding Stable Road to the 
southwest with a perennial stream flowing just off site along the southwestern border.   
 
The stream’s associated environmental buffer, including a small area of wetlands, extends into the 
southern portion of the Subject Property and covers approximately 0.64 acres.  The Subject Property 
includes 0.37 acres of forest, the majority of which is within the environmental buffer.  The forest 
includes the following species:  northern pin oak, southern red oak, cherry species, tulip poplar, maple 
species (red, sugar, and silver), sassafras, dogwood, scotch pine, and American holly. 
 
The 2003 update of the “Countywide Stream Protection Strategy”, by the Montgomery County 
Department of Environmental Protection (MCDEP) does not have monitoring data to define the water 
quality for this part of the Lower Patuxent River watershed.  However, the 2000-2008 MCDEP, Stream 
Conditions Map identifies the local subwatershed as having overall, good water quality conditions. 
 
Patuxent River Watershed Primary Management Area (PMA) 
 
The Subject Property lies entirely within the PMA of the Patuxent River watershed, identified as an area 
within 660 feet of the adjacent stream.  For new projects within the PMA that develop in the RE-2, RE-
2C, Rural, RC, or RDT zones, the Planning Board adopted, Environmental Guidelines recommend an 
imperviousness limit of 10 percent within the transition area of the PMA (i.e., the area that lies outside 
the environmental buffer but within 660 feet of the adjacent stream).  Since the Subject Property is 
zoned RE-1, the 10 percent imperviousness limit does not apply, however, the Environmental Guidelines 
recommend that projects not otherwise subject to this imperviousness limit, (RE-1 and more dense) 
must follow “nonconformance requirements”.  Such requirements include stormwater management and 
other best management practices that will minimize the impacts of higher density zones, particularly 
higher levels of imperviousness, on water quality.  
 
To meet the nonconformance requirements, the Application has an approved stormwater management 
concept (September 6, 2012) that includes the latest Environmental Site Design technology including the 
use of non-structural measures, such as grass swales for the shared driveway and rooftop disconnection 
onto large mowed grass areas.  In addition to the stormwater management concept, Staff believes that 
the recommended tree plantings to mitigate the removal of a certain 66-inch maple (as discussed more 
fully in Tree Variance/Mitigation section of this report) will provide additional best management 
practices that will improve water quality.   The mitigation plantings recommended by Staff will be within 
a currently unforested environmental buffer area and will slightly widen the forest beyond the standard 
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afforestation required for this Application under the Montgomery County Forest Conservation Law.  
Maximizing the establishment of forest within and adjacent to environmental buffers is consistent with 
the suggested best management practices identified in the Environmental Guidelines for sites that may 
develop under the nonconformance requirements.   The Application complies with the specific 
recommendations for protection of sensitive environmental features within the Environmental 
Guidelines including those for protection of the Patuxent River Watershed. 
 
Forest Conservation (See Figure E) 
 
The Preliminary Forest Conservation Plan as conditioned meets all applicable requirements of the 
Montgomery County Forest Conservation Law and provides an offsite option for the Applicant to meet 
the requirements.  As required under Section 22A of the County code, a Preliminary Forest Conservation 
Plan (PFCP) was submitted with the Application for the Subject Property.  The PFCP, as originally 
submitted, treated the entire 5.89 acre Parent Tract as one and proposed to preserve all of the forest 
shown on the Parent Tract, including 0.53 acres in Prince George’s County.  The Montgomery County 
Forest Conservation Law does not allow land within another jurisdiction to be included within the “tract 
area” for purposes of the forest conservation worksheet calculations and as such, the PFCP has been 
revised to exclude the portion of the Parent Tract in Prince George’s County.  The Applicant, however, 
has expressed a strong desire to use the contiguous forest on the Parent Tract within Prince George’s 
County to assist in meeting the Application’s forest conservation requirements. While land in Prince 
George’s County cannot be included in the net tract area, the protection of contiguous forest in the 
same watershed, regardless of County boundaries, is provided for by the Law as off-site forest.   
 
Section 22A-12(e)(4) of the Montgomery County Forest Conservation Law allows for reforestation or 
afforestation to occur in the same watershed, but in a different county if the required forest planting 
cannot be reasonably accomplished in the same county and watershed as the project: 
 

Section 22A-12(e)(4) 
“Required reforestation or afforestation must occur in both the county and watershed in which 
the project is located, except that if it cannot be reasonably accomplished in the same county 
and watershed in which the project is located, then the reforestation or afforestation may occur 
anywhere in either the county or watershed in which the project is located.” 

  
Section 22A-12(e)(2)(B) of the Montgomery County Forest Conservation Law specifies that the 
acquisition of off-site easements to protect existing forest must be at 2 times the afforestation and 
reforestation requirements.  Put another way, only half credit is allowed for protection of off-site forest 
to meet forest planting requirements.  
 

Section 22A-12(e)(2)(B) 
“Acquisition of an off-site protective easement for existing forested areas not currently 
protected is an acceptable mitigation technique instead of off-site afforestation or reforestation 
planting, but the forest protected must be 2 times the afforestation and reforestation 
requirements.”  
 

Staff believes the offsite easement is appropriate for the forest stand in Prince George’s County for the 
following reasons: 
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(1) The off-site forest is contiguous to the Montgomery County portion of the forest and lies 
within the same watershed.  

(2) The Prince George’s County portion of the Parent Tract does not abut a public right-of-way 
and, therefore, has no direct access to a public road in Prince George’s County. 

(3) The Applicant has common ownership of both parts of the Parent Tract.   
 
The forest that is proposed to be protected in Prince George’s County is contiguous to the onsite forest 
proposed for protection within Montgomery County.  In addition, the Prince George’s County forest lies 
within an environmental buffer, which is defined as high priority for purposes of protection.  The 
environmental benefits of protecting the contiguous forest within Prince George’s County would be 
superior to protecting land at a non-contiguous, offsite location. 
 
Staff recommends that the conservation easement that is to be placed over the offsite forest should be 
a modified version of Prince George’s County’s, Woodland and Wildlife Habitat Conservation Easement.  
The Prince George’s County conservation easement is similar to the Category I conservation easement 
that is used in Montgomery County to preserve and protect forest.  The Prince George’s County 
standard easement specifies forest as the primary natural resource feature that is protected by the 
easement.  Prohibited and allowable activities within the easement are similar to those identified in the 
standard Category I conservation easement that is used in Montgomery County.  
 
The Office of Legal Counsel has reviewed the standard Woodland and Wildlife Habitat Conservation 
Easement agreement and has suggested an addendum (attached) suggesting language that would 
identify the easement as a protective measure for offsite forest preservation within the same 
watershed.  The additional language also acknowledges the Montgomery County Planning Board’s 
acceptance of this easement and to state that no amendment or release of the easement can be 
effected without the written approval of the Montgomery County Planning Board.  With this additional 
language, legal staff believes the modified Woodland and Wildlife Habitat Conservation Easement will 
protect the Montgomery County Planning Board’s interests in the off-site forest area.  
 
Staff has discussed the creation of the conservation easement on the Prince George’s County portion of 
the Parent Tract with Prince George’s County Planning Department staff.  They conceptually agree to 
accept the conservation easement and agree that it is enforceable. Therefore, Staff believes that in this 
unique circumstance, crediting the land and forest within the Prince George’s County portion of the 5.89 
acre Parent Tract as part of the Application’s Forest Conservation Plan is acceptable.  This is an 
opportunity to protect contiguous forest within an environmental buffer and within a sensitive 
watershed that provides a water supply to the WSSC for multiple jurisdictions.  The environmental 
benefit of protecting the contiguous forest within Prince George’s County is superior to protecting land 
at an offsite location.  
 
Staff recommends that any modifications of the Prince George’s County Woodland and Wildlife Habitat 
Conservation Easement would have to be reviewed and approved by staffs of both the Montgomery and 
Prince George’s counties planning departments.  The review and approval would occur before recording 
of the subdivision plat.   In addition, the modified easement would need to be recorded in the Prince 
George’s County land records and referenced on the subdivision record plat that would be recorded in 
Montgomery County.   
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The Application has a total forest planting requirement of 0.60 acres (see table below).  Because the 
easement in Prince George’s County is off-site forest, the retention of the 0.53 acre forest will only 
receive one-half credit under the Montgomery County Law, or 0.27 acres of credit.  The 0.27 acres of 
off-site credit will reduce the amount of additional afforestation requirement to 0.33 acres (0.60 – 0.27 
= 0.33).  The Applicant proposes to meet this remaining afforestation requirement within and adjacent 
to the environmental buffer on Lot 3.  Lot 3 has sufficient land area to accommodate the required forest 
planting without creating conflicts between the planted area and the future homeowner’s use of the lot.   
 
A small adjustment to the Applicant’s forest conservation worksheet is required. The forest conservation 
worksheet on the Applicant’s Preliminary Forest Conservation Plan shows the net tract to be smaller 
than the total tract.  The worksheet deducts 0.22 acres of the proposed road right-of-way dedication 
from the total tract area to establish the net tract area.  However, deduction of the dedicated land area 
is not allowed since the dedication is part of the Subject Property covered by the Preliminary Plan, and 
land disturbance for frontage improvements and utilities will occur within the dedication area.  
Therefore, the Preliminary Forest Conservation Plan must be revised to correct the worksheet 
calculations and the data in the associated table.  With the corrections, the total required afforestation 
increases from 0.55 acre to 0.60 acre and the net afforestation, assuming the use of the offsite forest 
credit, increases from 0.28 acres to 0.33 acres.  
 

FCP Worksheet Item Staff-recommended revised PFCP 

Total Tract Area 4.87 acres  
(Montgomery portion of site only) 

Net Tract Area 4.87 acres (includes dedication to 
ROW) 

  

Afforestation Threshold 0.97 acre 

Conservation Threshold  1.22 acres 

  

Existing Forest Cover 0.37 acre 

Forest to be Retained 0.37 acre 

  

Total Required  
Afforestation  

0.60 acre  
(recommended on Lot 3) 

  

Existing Forest on  
Offsite Land (Prince  
George’s Co. Portion) 

0.53 acre 

Available Afforestation  
Credits, if Applicant Chooses Offsite 
Option  

0.27 acre  
(= 1/2 x 0.53 acre) 

Net Forest Planting  
Required 

0.33 acre 
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Prior Removal of Two Specimen Trees 

 
Two specimen-size Norway maples (53-inch diameter at breast height (DBH) and 31-inch DBH, labeled 
on FCP as ST#1 and ST#3, respectively) were located near the existing house that is closest to Riding 
Stable Road.  Under the County Forest Conservation Law, trees of this size would normally be subject to 
a variance request prior to their removal since the Subject Property is subject to a Forest Conservation 
Plan.  However, in 2011, these Norway maples were determined by one of the M-NCPPC forest 
conservation inspectors to be very rotten and to pose a potential hazard given their proximity to the 
house. The Inspector approved the Applicant’s request to remove both trees because of their potential 
to damage life and/or property.   The applicant has removed Tree ST#1 and is proposing to remove ST#3.  
The removal work for ST#1 and the proposed removal of Tree ST#3 is not subject to the requirements of 
the Forest Conservation Law because of sediment control plan is not required. 
 
 
 
 
 
 

Forest Conservation Plan – Figure E 
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Forest Conservation Variance 
 

Section 22A-12(b)(3) of the Montgomery County Forest Conservation Law provides criteria that identify 
individual trees at or greater than 30 inch DBH as high priority for retention and protection (“Protected 
Tree”).  Before any impact can occur to a Protected Tree, including removal or disturbance within the 
tree’s critical root zone (CRZ), the Applicant must obtain a variance in accordance with Chapter 22A-21 
of the County Code.  An Applicant for a variance must provide certain written information in support of 
the required findings in accordance with Section 22A-21 of the County Forest Conservation Law.   More 
specifically, vegetation that must remain undisturbed absent an approval of a variance includes: 
 

A.  Trees, shrubs, or plants determined to be rare, threatened, or endangered under: 
(1)  The Federal Endangered Species Act of 1973, 
(2) The Maryland Nongame and Endangered Species Conservation Act, Natural Resources 

Article,§§ 10-2A-01 – 10-2A-09, Annotated Code of Maryland, and 
(3) COMAR 08.03.08;  

B. Trees that: 
(1) Are part of an historic site, 
(2) Are associated with an historic structure, or 
(3) Have been designated by the State or the Department as a national, State, or county 

champion tree; and 
C. Any tree having a diameter measured at 4.5 feet above the ground of: 

(1) 30 inches or more, or 
(2) 75 percent or more of the diameter, measured at 4.5 feet above the ground, of the current 

State champion tree of that species as designated by the Department of Natural Resources. 
 

Under Chapter 22A-21 of the County Code, a person may request in writing a variance from this Chapter 
if the person demonstrates that enforcement would result in unwarranted hardship to the person.  The 
applicant for a variance must: 
       

(1) Describe the special conditions peculiar to the property which would cause the unwarranted 
hardship; 

(2) Describe how enforcement of these rules will deprive the landowner of rights commonly 
enjoyed by others in similar areas; 

(3) Verify that State water quality standards will not be violated or that a measurable degradation 
in water quality will not occur as a result of granting of the variance; 

(4) Provide any other information appropriate to support the request. 
 
In addition to the two specimen Norway Maples (ST#1 and ST#3) approved for removal, there is a silver 
maple (Tree ST#2) that is 30 inches DBH or greater that is located on the Subject Property and also a 
Protected Tree.  The tree is in poor condition and will be adversely affected by land disturbance 
activities proposed with the subdivision and, therefore, subject to a variance.  Originally, the Applicant 
submitted a variance request that proposed to only impact, but not remove, Tree ST#2, which even in its 
declining health is a high priority tree to save.  Because of the tree’s poor condition combined with the 
proposed utility line disturbance very close to the tree trunk, the Applicant has revised the variance at 
the recommendation of staff to show the tree as “removed”.  The revised variance request is detailed in 
a letter dated January 8, 2013.  A discussion of the unwarranted hardship and tree impact follows. 
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    Tree to be impacted (recommended for removal) 
 

Tree 
Number 

Species DBH (inches) Status 

ST#2 Acer saccharinum 
(Silver Maple) 

66” Poor 

 
Unwarranted Hardship Basis  
 
Tree ST#2 is a Protected Tree and located near the northeastern portion of the Property boundary.  An 
M-NCPPC forest conservation inspector examined the tree in February 2012 and found the multi-
stemmed maple to have several open holes in its trunks showing exposed rot.  The inspector agrees with 
the consultant’s designation that the tree is in poor condition.  Development impacts to this tree will be 
for construction of the water and sewer house connections and the proposed driveway to serve the new 
house on Lot 3.   Staff has determined that there is no opportunity to avoid or reduce impacts to the 
tree and agrees with the Applicant that based on the location of certain existing utilities and other 
conditions on the Subject Property there would be an unwarranted hardship if a variance to allow 
impacts (removal) to the tree were not considered.   
 
Variance Findings 
 
The Planning Board must make findings that the Applicant has met all requirements of Chapter 22A-21 
before granting the variance.  Staff supports the variance to permit the removal of the tree, and has 
made the following determination based on the required findings: 
 

1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 
Disturbance to the Protected Tree is due to the development of the site and influenced by the 
tree’s poor health.  The locations of sewer and water house connections for the new house are 
in an area that is otherwise, typically available for land disturbance (i.e., outside of 
environmentally-sensitive areas).  In addition, the disturbance is related to the location of the 
existing sewer and water lines which must be connected to the house.  The location of the new 
house must be at the highest part of the site to allow for sewage gravity flow to the existing 
sewer mains.  The required location of these features results in unavoidable impact to the 
critical root zone of the Protected Tree, but is in no way unique to this Applicant.   
 

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 
The impact to the Protected Tree is based on existing site conditions including the location of 
the existing sewer and water lines near the northeastern property line in the right-of-way of 
Riding Stable Road.  The WSSC greatly prefers to serve a new house with sewers that work by 
gravity and also prefers that water and sewer house connections generally follow the same 
alignment.  The need for the Variance is not a direct result of the Applicant, but is rather a result 
of the site conditions and engineering requirements.  
   



17 

 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 

 
No condition(s) on neighboring properties affect the Subject Property. 
 

4. Will not violate State water quality standards or cause degradation in water quality. 
 

Granting the variance will not result in the removal of any trees located within an environmental 
buffer, wetland, or special protection area.  The Protected Tree is located in an upland area and 
with the tree mitigation planting recommended by Staff for its removal, any water quality 
impact resulting from the removal will be offset and likely result in slight improvements to 
overall water quality because of the expansion of the forested environmental buffer. Therefore, 
Staff believes the project will not violate State water quality standards or cause measurable 
degradation in water quality. 
  

County Arborist’s Recommendation on the Variance   
 
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department is required to 
refer a copy of the variance request to the County Arborist in the Montgomery County Department of 
Environmental Protection for a recommendation prior to acting on the request.  The request was 
forwarded to the County Arborist.  On March 12, 2012, the County Arborist issued comments indicating 
that because of the date the Application was submitted the County Arborist did not believe the variance 
law applied to the Application.  Therefore, there was no recommendation on the request for a variance. 
 
Mitigation for Trees Subject to the Variance Provisions  
 
Staff does not believe that the 66-inch DBH, silver maple Protected Tree will survive long after 
construction and recommends that it be removed.  Because the tree is located outside of existing forest, 
the removal of this tree is not considered forest clearing in the Forest Conservation Plan worksheet 
calculations and, therefore, it is not accounted for by the planting requirements.  As an individual tree, 
Staff recommends that the loss of this tree be mitigated at a rate that approximates the form and 
function of the Protected Trees removed and, therefore, recommends a lower mitigation rate than 
would be typical for a completely healthy tree.   The typical mitigation rate for removal of a healthy tree 
is approximately 1-inch caliper for every 4-inch DBH removed, which would result in 8 trees of 2-inch 
caliper to mitigate the removal of a healthy 66-inch DBH tree.  However, given the current poor 
condition of this tree, its form and function is already diminished.  In this instance, Staff recommends 
that 6, native overstory trees, 2-inches in caliper would be sufficient to properly mitigate its removal.   
 
The mitigation trees should be planted within the portion of the environmental buffer area in 
Montgomery County that is currently unforested.  If there is no space available in the environmental 
buffer for all of the mitigation trees, then planting should occur immediately adjacent to the buffer area.  
Planting the mitigation trees in the environmental buffer will provide water quality and wildlife habitat 
benefits that the existing tree cannot provide in its declining health.  As discussed in the PMA section of 
this report, the mitigation trees planting also satisfies the requirement for additional best management 
practices and environmental benefits specified by the Environmental Guidelines recommendations for 
development of higher density properties in the Patuxent River PMA.  The Application complies with 
Chapter 22A, the Montgomery County Forest Conservation Law. 
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Compliance with Zoning Ordinance 
 
The lots were reviewed for compliance with the dimensional requirements for the RE-1 zone as specified 
in the Zoning Ordinance.  The lots as proposed will meet all the dimensional requirements for area, 
frontage, width, and setbacks in that zone.  A summary of this review is included in Table 1 below.  The 
Application has been reviewed by other applicable county agencies, all of whom have recommended 
approval of the plan. 

       
    Preliminary Plan Data – Table 1 

 
PLAN DATA Zoning Ordinance 

Development 
Standard 

Proposed by the 
Preliminary Plan 

Minimum Lot Area 40,000 sf 40,000 sf 

Lot Width 125 ft. 125 ft 

Lot Frontage 25 ft 25 ft 

Setbacks   

Front 50 ft.  Must meet minimum
1 

Side 
17 ft. Min./ 35 ft. 

total 

Must meet minimum
1
 

Rear 35 ft. Min. Must meet minimum
1
 

Maximum Residential Dwelling 
Units  

4 3 

MPDUs No  

TDRs No  

Site Plan Required No  
 1

  As determined by MCDPS at the time of building permit. 
 

 
COMMUNITY OUTREACH 
 
The Application was properly noticed and processed in accordance with adopted procedures.  The 
Application was filed prior to the requirement for Applicants to hold a pre-submission meeting.  To date, 
no correspondence from residents or other interested parties have been received by staff.  
 
CONCLUSION 
 
The Application complies with all applicable requirements of the Montgomery County Subdivision 
Regulations.  The Application is in substantial conformance with the Fairland Master Plan as it provides 
residential lots that conform to the RE-1 zoning recommended by the Master Plan.  The lots will be 
adequately served by all available public utilities, including police, fire, and other public service 
providers. The existing road and required frontage improvements for the driveway provide adequate 
transportation access to the lots.  The lots are of the appropriate size, shape, width and orientation 
given the location of the subdivision and the lots comply with the standards established for the RE-1 
zone by the Zoning Ordinance.  The Application will adequately protect all sensitive environmental 
features and it complies with the Montgomery County Forest Conservation Law. The Application has 
been properly noticed and processed in accordance with adopted procedures.  No opposition to the 
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Preliminary Plan has been received by Staff.  Staff recommends that the Planning Board approve the 
Application subject to the conditions cited within this Staff Report.  
 
 
 
 
    
Attachments: 

A. Agency Approvals 
B. Variance Letter 
C. Addendum to Prince George’s Easement 
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Woodland and Wildlife Habitat Conservation Easement 
Addendum  

 
A portion of the Property is located in Montgomery County, and a portion is 

located in Prince George’s County.  Under Section 22A-12(h)(2) of the Montgomery 
County Code, as a condition of approval of the forest conservation plan approved with 
the creation of a three-lot subdivision (“Preliminary Plan No. 120080080”) over the that 
portion of the Property in Montgomery County, the Montgomery County Planning Board 
of The Maryland-National Capital Park and Planning Commission (“Planning Board”) 
has accepted this Easement as a long-term protective measure for the protection of 
conservation areas on the Property; provided however, any amendment to this 
Easement, including a full or partial release of any of the Property covered hereunder 
shall require the written consent of the Planning Board, and any amendment or release 
without such consent shall be ineffective. 

 
The Grantor and Grantee do hereby acknowledge and agree that any 

amendment to this Easement, including a full or partial release of any of the 
Property covered hereunder shall require the written consent of the Montgomery 
County Planning Board of The Maryland-National Capital Park and Planning 
Commission, and any amendment or release without such consent shall be 
ineffective.  

 
WITNESS: GRANTOR  
 
_______________________ _________________________ 
 Robin L. Boswell, Owner 
 
_______________________ _________________________ 
 Charles Boswell, Owner 
 
 
 
ATTEST: GRANTEE 
 
 Prince George’s County, Maryland 
 
 
 
                                                        By:       
       Name:  
       Title:    
 
 
STATE OF MARYLAND 
COUNTY OF ______________ 
 

ATTACHMENT C
Addendum to Prince George's Easement
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 I hereby certify that on this              day of                     , 2013, before the 
subscriber, a Notary Public in and for the State of Maryland, and the County of 
__________, personally appeared Robin L. Boswell who acknowledge that he/she is 
authorized to execute, and did execute the foregoing instrument, voluntarily and for the 
purposes therein contained.   
 
IN WITNESS WHEREOF, I have set my hand and notarial seal. 
 
 
                                                                        
         Notary Public 
My Commission Expires:                                           
 
 
STATE OF MARYLAND 
COUNTY OF ______________ 
 
 I hereby certify that on this              day of                     , 2013, before the 
subscriber, a Notary Public in and for the State of Maryland, and the County of 
__________, personally appeared Charles Boswell who acknowledge that he/she is 
authorized to execute, and did execute the foregoing instrument, voluntarily and for the 
purposes therein contained.   
 
IN WITNESS WHEREOF, I have set my hand and notarial seal. 
 
 
                                                                        
         Notary Public 
My Commission Expires:                                           
 
 
STATE OF MARYLAND 
COUNTY OF ____________ 
 
 I hereby certify that on this              day of                     , 2013, before the 
subscriber, a Notary Public in and for the State of Maryland, and the County of 
________, personally appeared ________________, ______________ of Prince 
George’s County, Maryland, who acknowledge that he/she, having been properly 
authorized, executed the foregoing instrument, voluntarily and for the purposes therein 
contained.   
 
IN WITNESS WHEREOF, I have set my hand and notarial seal. 
 
                                                                        
         Notary Public 
My Commission Expires:                                           

ATTACHMENT C
Addendum to Prince George's Easement
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STATE OF MARYLAND 
COUNTY OF MONTGOMERY 
 
 I hereby certify that on this              day of                     , 2011, before the 
subscriber, a Notary Public in and for the State of Maryland, and the County of 
Montgomery  , personally appeared      ,     
of ____________________, who acknowledge that he, having been properly 
authorized, executed the foregoing instrument, voluntarily and for the purposes therein 
contained.   
 
In testimony, I have set my hand and notarial seal. 
 
 
                                                                        
         Notary Public 
My Commission Expires:                                           
 

ATTACHMENT C
Addendum to Prince George's Easement
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