
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 This is a revision of a preliminary plan previously considered by the Planning Board on 2/16/06 
as a request for three (3) market lots and five (5) child lots.  After considerable debate at the 
hearing on the ambiguities of the Zoning Ordinance regarding child lots, the applicant requested 
a deferral, which was granted.  The current plan has eliminated the market lots and reduced the 
size of the five (5) proposed child lots. 
 

 Following several failed attempts at enacting a Zoning Text Amendment with clarifying language,  
Sec 59-C-9.41.1. Child Lots in the RDT Zone was radically amended in 2011.   The Zoning Text 
Amendment placed limits on Child Lots proportional to the size of the farm, and with a 
maximum of three lots.  The Ganassa Property was addressed by a specific provision in Sec 59-C-
9.41.1.(f)(3) because the preliminary plan application was filed, but not approved, before 
October 1, 2010.   Five child lots are permitted, as long as all the other provisions of the Section 
are met, including limitations on the size of the lots. 
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STAFF RECOMMENDATION:  Approval of five “child lots” pursuant to Section 59-C-9.74 (b)(4) of the 
Zoning Ordinance, and subject to the following conditions: 
 

1) Approval under this preliminary plan is limited to five lots for one-family residential dwelling 
units, and a farm remainder. 
 

2)     Record plat to include the following note:  “Lot Nos. 1, 2, 3, 4 and 5 are being created under 
Section 59-C-9.41.1.(f)(3) for use for a one-family residence by a child, or the spouse of a child of 
the property owner.”  Separate notation to be made on each child lot shown on the plat(s) 
referencing this note. 
 

3)     Approval of a final forest conservation plan consistent with the preliminary forest conservation 
plan to include tree protection measures.   The Applicant must satisfy all conditions prior to 
MCDPS issuance of sediment and erosion control permits. 
 

4)    Prior to land disturbing activities a Category I easement must be recorded in the land records on 
the forest mitigation area located on the farm remainder as shown on the preliminary forest 
conservation plan. 
 

5) Record plat to reflect a Category I easement over wetland buffer on proposed lots. 
 

6) A two-rail permanent split rail fence must be erected along the wetland buffer easement 
boundary at time of pre-construction meeting. 
 

7)     Submit an updated Agriculture Declaration of Intent for future use of the farm remainder prior 
to record plat.   
 

8) The Planning Board accepts and hereby incorporates as conditions of approval, the 
recommendations of the Montgomery County Department of Transportation (“MCDOT”) in its 
letter dated March 6, 2013.  The Applicant must comply with each of the recommendations as 
set forth in the letter, which MCDOT may amend, provided that the amendments do not conflict 
with other conditions of the Preliminary Plan approval. 
 

9) The Planning Board accepts and hereby incorporates as conditions of approval, the 
recommendations of the Montgomery County Department of Fire and Rescue Services 
(“MCFRS”) in a memo dated April 18, 2012.  The Applicant must comply with each of the 
recommendations as set forth in the memo, which MCFRS may amend, provided that the 
amendments do not conflict with other conditions of the Preliminary Plan approval. 
 

10) The Planning Board accepts and hereby incorporates as conditions of approval, the 
recommendations of the Montgomery County Department of Permitting Service (“MCDPS”) – 
Water Resources Section in its stormwater management concept memo dated March 8, 2012.  
The Applicant must comply with the recommendation set forth in the memo, which MCDPS – 
Water Resources Section may amend, provided that the amendments do not conflict with other 
conditions of the Preliminary Plan approval. 
 

11) The Planning Board accepts and hereby incorporates as conditions of approval, the 
recommendations of the MCDPS – Well and Septic Section in its memo dated December 13, 
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2012.  The Applicant must comply with the recommendations set forth in the memo, which 
MCDPS – Well and Septic Section may amend, provided that the amendments do not conflict 
with other conditions of the Preliminary Plan approval. 
 

12) Dedicate 0.52 acres for future widening of Halterman Road. 
 

13) The record plat must show necessary easements. 
 

14) An easement must be recorded for the balance of the property noting that 5 TDRs have been 
utilized for the child lots.  Reference to this easement must be reflected on the record plat. 
 

15) The certified Preliminary Plan must contain the following note: 
Unless specifically noted on this plan drawing or in the Planning Board conditions of approval, 
the building footprints, building heights, and site circulation shown on the Preliminary Plan are 
illustrative.  The final locations of buildings and hardscape will be determined at the time of 
issuance of building permits.  Please refer to the zoning data table for development standards 
such as setbacks and building heights.  Other limitations for site development may also be 
included in the conditions of the Planning Board’s approval. 
 

16) The record plat(s) must contain the following note:  
Agriculture is the preferred use in the Rural Density Transfer Zone.  All agricultural operations 
shall be permitted at any time, including the operation of farm machinery and no agricultural 
use shall be subject to restriction because it interferes with other uses permitted in the Zone.  
 

17) The Adequate Public Facility (“APF”) review for the Preliminary Plan will remain valid for eighty-
five (85) months from the date of mailing of this Planning Board Resolution. 
 

18) Record plat to reflect common ingress/egress and utility easements over all shared driveways. 
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SITE DESCRIPTION: 
The 81-acre subject property is located at 24250 Halterman Road on the north side of New Hampshire 
Avenue approximately 4.5 miles south east of Damascus (Figure 1), within the Agricultural Reserve.  The 
Property currently includes a one-family residence, farm buildings, lawn, pasture, and woodlands (Figure 
2).  There are 21.35 acres of forest on the Property, which is undulating, has several steep slopes and 
has a 128 feet range in elevation from a low point of 498 feet to a high point of 626 feet above sea level.  
The site includes a stream flowing south to north with associated floodplains and wetlands.   The entire 
Property is within the Upper Patuxent River Watershed and is zoned Rural Density Transfer (RDT). 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 1 
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Figure 2 
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Figure 3 
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PROJECT DESCRIPTION:  

Preliminary Plan No. 120040640 (“Application”) is a request to subdivide the Subject Property into five 
(5) lots for the construction of five (5) one-family detached residences; the existing house will be located 
on the farm remainder (Figure 3).  Access to the lots will be from Halterman Road.  Four of the five lots 
will share a common driveway.  The existing farmhouse and proposed Lot 1 will each have direct 
driveway access from Halterman Road.   
 
The Applicant and owner of the Property wishes to create five lots, one for each of five children.    The 
farm remainder will include the existing house along with the farm outbuildings.  The remainder will be 
67.0 acres in size and continue to receive an agricultural assessment.  The child lots are identified on the 
Preliminary Plan as proposed Lots 1-5 and are 1.7, 2.9, 2.9, 2.8 and 2.7 acres, respectively, without the 
pipe stem acreage.  The location of the lots on the Property preserves as much of the contiguous 
agricultural land for the farm remainder as practical.    
 
 
BRIEF HISTORY 
 
The 81-acre Property was acquired by the Applicant in 1974.  At that time, it was zoned RE-2.  Shortly 
thereafter, it was rezoned to the Rural (5 acre) Zone.  In 1981, it was again rezoned to the RDT Zone.   
This preliminary plan was originally filed in 2004 and requested three (3) market lots and five (5) child 
lots and was considered by the Planning Board on February 16, 2006.  The Application was vigorously 
contested on the basis of ambiguous language in the Zoning Ordinance pertaining to interpretation of 
the child lot provision.  At the end of the hearing, the Applicant requested a deferral, which was granted.   
 
In 2007, The County Council appointed an Ad Hoc Agricultural Advisory Working Group to review various 
issues in the Agricultural Reserve, including abuse of the child lot provisions.  The consensus of the 
Working Group was that the child lot exception be continued in accordance with previous practice, with 
some tightening of the provisions to prevent abuse of the exception.  The Planning Board demurred with 
the recommendations of the Working Group and instructed Staff to attempt to negotiate a Zoning Text 
Amendment (ZTA) that was unambiguous, more restrictive, fair, and acceptable to the agricultural 
community.  After several attempts, a new ZTA was enacted in late 2010.  The new language imposed 
limits on the number and size of child lots, mandated that their number be proportional to the size of 
the farm, and imposed restrictions with penalties on the issuance of building permits and the transfer of 
lots.   Prior to the new ZTA being enacted, the Ganassa Application was essentially in limbo, and unable 
to move forward.    
 
Sec. 59-C-9.41.1.(f)(3) states: 
 

“A child lot is permitted on a tract of land of any size with a preliminary plan application filed, 
but not approved, before October 1, 2010 and must satisfy all of the provisions of Section 59-C-
9.41.1, except it may be approved with a density of one lot for every 25 acres plus one additional 
lot for each child lot.” 

 
The Ganassa Preliminary Plan qualifies under this grandfathering sub-section.   Absent this language, the 
Property would have been eligible for three (3) market lots and two (2) child lots.  The current 
Preliminary Plan is for five (5) child lots and has eliminated the market lots.  The Application meets all of 
the other provisions of Section 59-C-9.41.1.  
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ANALYSIS AND FINDINGS 
 
COUNTYWIDE PARK TRAIL PLAN 
 
An area of approximately 4.52 acres on the north edge of the Property is severed from the main part of 
the Property by a Colonial Gas pipeline right-of-way.  This area, together with a similar area on the 
adjacent property to the southwest, is identified by the MNCPPC - Countywide Park Trails Plan as a 
desirable linkage between the Seneca Creek Watershed and the Patuxent Watershed.   At some point in 
the future, a connection will be needed to complete the Great Seneca Greenway and the trail to the 
Patuxent River, and Parks staff may approach the applicant to discuss a fee simple transaction, or, in the 
alternative, a regional trail easement north of, and parallel to, the pipeline right-of-way.  The trail will 
ultimately run from the Potomac River to the Patuxent River through both State and M-NCPPC 
parkland.  Much of it is completed but the area north of Route 108 still needs a public trail connection.       
 
MASTER PLAN 
 
The Agricultural and Rural Open Space (AROS) Master Plan establishes agriculture as the preferred use 
for land in the Rural Density Transfer (RDT) zone.  The configuration of lots in the RDT zone should 
promote the continued use of the property for agricultural purposes.  For this Application, a 67.0-acre 
agricultural operation will be maintained on the farm remainder.  This contrasts with the 36.0 acres 
proposed in the 2004 Application.  The five child lots are the minimum size necessary to incorporate a 
dwelling unit, well and septic area, and pipe stems for four of the lots.  The lots are generally separated 
from the main farm parcel by a conservation easement along a wetland swale, and minimize 
fragmentation of the agricultural land.  The Preliminary Plan conforms to the recommendations for 
preservation of agricultural uses included in the Agricultural and Rural Open Space Master Plan. 
 
SUBDIVISION REGULATIONS AND ZONING ORDINANCE 
 
At one dwelling unit per 25 acres, the maximum yield from this 81.72 acre Property would be three (3) 
dwelling units.   Under the provisions of Section 59-C-9.41.1.(a)(3), two child lots are allowed on a tract 
of land of at least 70 acres, for a total of five (5) dwelling units.   Under the provisions of Section 59-C-
9.41.1.(f)(3), the applicant is entitled to apply for three (3) market units plus five (5) child lots.   
 

“A child lot is permitted on a tract of land of any size with a preliminary plan 
application filed, but not approved, before October 1, 2010 and must satisfy all of the 
provisions of Section 59-C-9.41.1, except it may be approved with a density of one lot 
for every 25 acres plus one additional lot for each child lot.” 

 
The applicant has elected to apply for five (5) child lots with no market units.  The size, width, shape, and 
orientation of the proposed lots are appropriate for the location of the subdivision.  All five lots are 
three (3) acres or less, discounting the acreage of the pipe stems, and the minimum area necessary for 
approval of well and septic.  An off-site septic easement on the farm remainder serves to minimize the 
area of Lot 1.   
 
 In the future, the applicant could apply for two (2) new market lots, or three (3) including the existing 
farmhouse.  Locating two (2) additional market lots would be difficult because of the many constraints 
posed by the Property.  They would conceivably be lots with excessively long pipe stems or require a 
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waiver of frontage.  Alternatively, the Applicant could participate in the BLT (Building Lot Termination) 
to provide equity for the farm. 
 
ADEQUATE PUBLIC FACILITIES REVIEW (APF) 
 
TRANSPORTATION 
 
The application will generate an increase of 4.75 peak hour morning trips and an increase of 5.5 peak 
hour evening trips.  Accordingly, the application is exempt from both TPAR and LATR requirements. 
 
Access to the lots will be from Halterman Road and four of the five lots will share a common driveway.  
The existing farmhouse and proposed Lot 1 will each have direct driveway access from Halterman Road.  
Dedication of 0.52 acres is proposed for future widening of Halterman Road 
 
ENVIRONMENT 
 
Environmental Guidelines 
All forest and stream buffers on this Property will be protected by conservation easements.  The 
property is entirely within the Patuxent River Watershed and the Patuxent River Primary Management 
Area (PMA).  The Environmental Guidelines for Development state that requests for lots for children of 
the property owner in rural zones do not subject a farm to Primary Management Area (PMA) 
requirements.   In any case, the Application does not exceed the 10% maximum impervious level, nor 
disturb any environmental buffers.   
 
Forest Conservation  
 
The Applicant has submitted a declaration of intent to use the remnant farm as agriculture.   This 
enables them to remove that acreage from forest conservation requirements.  There is no forest on the 
net tract area of the Property and therefore the Applicant is not proposing any forest removal.  A 2.89-
acre afforestation requirement for the net tract area is being met by recording an easement on 5.78 
acres of the forest on the farm remainder (Attachment C).   
 
Tree Variance 
 
Section 22A-12(b) (3) of the County Code requires applicants to identify certain trees, shrubs, plants, 
and specific areas as priority for retention and protection (“Protected Trees”).  This section requires 
protected trees be left in an undisturbed condition unless the applicant obtains a variance in accordance 
with Chapter 22A-21 of the County code.  More specifically the vegetation to remain undisturbed 
includes:   
    
A. Trees, shrubs, or plants determined to be rare, threatened, or endangered under: 

(1) The federal Endangered Species Act of 1973, 
(2) The Maryland Nongame and Endangered Species Conservation Act, Natural Resources 

Article, §§10-2A-01—10-2A-09, Annotated Code of Maryland, and  
(3) COMAR 08.03.08;  

B. Trees that:  
(1) Are part of an historic site,  
(2) Are associated with an historic structure, or  
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(3) Have been designated by the State or the Department as a national, State, or county 
champion tree; and  

C. Any tree having a diameter measured at 4.5 feet above the ground of:  
(1) 30 inches or more, or 
(2) 75 percent or more of the diameter, measured at 4.5 feet above the ground, of the current 

State champion tree of that species as designated by the Department of Natural 
Resources.  

 
Unwarranted Hardship Basis 
There are four (4) Protected Trees in the area proposed for development that will be impacted, but not 
removed.  Staff has reviewed the Applicant’s justification and based on the existing conditions, finds 
that there would be an unwarranted hardship if a variance were not approved.  The limits of disturbance 
required for the proposed homes cannot be altered to completely avoid impacts to the critical root 
zones.  Staff and the applicant worked together to minimize impacts and preserve trees.  
 
Variance Findings 
The Planning Board must make findings that the Applicant has met all requirements of Chapter 22A-21 
before granting a variance.  Staff has made the following determination on the variance:   
 
1. Will not confer on the Applicant a special privilege that would be denied to other applicants; 
 

Granting the variance will not confer a special privilege on the Applicant as potential impacts to 
trees is due to clustering the lots and providing a common use driveway, in order to preserve 
the farm.  The trees are located off-site and their critical root zones extend over the property 
line.  Granting a variance request to allow land disturbance within an unavoidable planned road 
area is not unique to this Applicant. 

 
2. Is not based on conditions or circumstances that are the result of the actions by the Applicant; 
 

The Applicant has prepared and submitted plans which meet all applicable master plan and 
forest conservation requirements.  The requested variance is based upon existing site 
conditions, including minimizing fragmentation of agricultural land, the number and locations of 
the large trees, and the optimal location of the proposed lots to meet AROS Master Plan 
requirements. 
 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 
 
The requested variance is a result of the proposed development and not a result of land or 
building use on a neighboring property. 

 
4. Will not violate State water quality standards or cause measurable degradation in water quality. 

 
No protected trees will be removed.  Their contribution toward maintaining water quality will 
not be lost and this variance will not violate any water quality standards.   
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Mitigation for Trees Subject to the Variance Provisions 
The four trees proposed for impact in this variance request will be protected during the development 
process.  Each tree is expected to survive due to minimal impacts, and no mitigation is recommended.   
 
County Arborist’s Recommendation on the Variance 
In accordance with Montgomery County Code Section 22A-21(c), Staff is required to refer a copy of the 
variance request to the County Arborist in the Montgomery County Department of Environmental 
Protection for a recommendation prior to acting on the request.  The request was forwarded to the 
County Arborist.  Staff received a response and recommendation on June 28, 2013.  (Attachment B).  
 
Staff recommends that the variance be granted and finds that the Forest Conservation Plan meets all 
applicable requirements of Chapter 22A of the County Code. 
 
STORMWATER MANAGEMENT 
 
A Stormwater Management Concept Plan has been accepted by the MCDPS Stormwater Management 
Section on March 8, 2011.  The concept design will satisfy the water quality, quantity and recharge 
requirements to maintain appropriate water quality standards. 
 
WATER AND SEWER 
 
All of the lots, including the farm remainder, are approved by MCDPS for standard septic systems and 
private wells. 
 

 
CONCLUSION:   
 

• The Preliminary Plan is in substantial conformance with the Agricultural and Rural Open Space 
Functional Master Plan. 

• The lots conform to RDT zoning standards and Section 59-C-9.41.1. of the Zoning Ordinance.  
Density calculations are based on the relevant provisions of Division 59-C-9.41.1, which allows 
child lots to exceed the base zone density of the Rural Density Transfer (RDT) Zone. 

• The Applicant has demonstrated the availability of sufficient Transfer Development Rights 
(TDRs) remaining on the Property to support the requested lots.  

• The Preliminary Plan complies with applicable Subdivision Requirements under Section 50-
35A(a)(8). 

• The Preliminary Plan complies with the Forest Conservation Law.       
 

Staff recommends approval of the Preliminary Plan, subject to compliance with the conditions stipulated 
in the Staff Report.  
 
ATTACHMENTS: 
 
Table 1 - Preliminary Plan Data Table 

Attachment A – Agency Correspondence 

Attachment B – Letter from County Arborist 
Attachment C – Preliminary Forest Conservation Plan  Updated 
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TABLE 1. Preliminary Plan Data Table  

 

PLAN DATA 
Zoning Ordinance 

Requirements 

Proposed for 

Approval on 

Preliminary Plan 

Minimum Lot Area 40,000 s.f. Must meet min. 

Maximum Lot Area 3 acres 
May not exceed 

maximum 

Lot Width 125 ft. Must meet min. 

Lot Frontage 25 ft. Must meet min. 

Building Setbacks   

Front 50 ft. Min. Must meet min. 

Side 20 ft. Min. Must meet min. 

Rear 35 ft. Min. Must meet min. 

Building Height 50 ft. Max. 
May not exceed 

maximum 

Max DUs  3 as per base zone  5 child lots 

MPDUs Not required 0 

TDRs 5 must be available 5 available 
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To R
em

ain

S
T-12

Liriodendron tulipifera
Tulip Poplar

39"
D

ead
This tree w

ould be a hazard if provided a target.
O

ff-site

S
T-13

Liriodendron tulipifera
Tulip Poplar

42"
Poor

C
o-dom

inant leaders w
ith large broken leader, 

large exposed w
ound that w

ill lead to tree's 
failure.  This tree w

ould be a hazard if provided a 
target.

To rem
ain

S
T-14

Liriodendron tulipifera
Tulip Poplar

29" 
(A

pproxim
ate)

G
ood

O
ff-site

O
ff-site

S
T-15

Prunus serotina
B

lack C
herry

30"
Poor

O
ff-site, dieback, dead and broken central leader, 

m
ultiple dead lim

bs.  This tree w
ould be a hazard 

if provided a target
O

ff-site, variance needed for im
pacts

S
T-16

Prunus serrulata
Japanese Flow

ering 
C

herry
34" 

(A
pproxim

ate)
M

oderate
O

ff-site, dieback
O

ff-site, variance needed for im
pacts

S
T-17

Prunus serotina
B

lack C
herry

24" 
(A

pproxim
ate)

Poor

O
ff-site, m

inim
al vegetative grow

th, slight lean, 
areas of decay, broken lim

bs, This tree w
ould be 

a hazard if provided a target.
O

ff-site

S
T-18

Q
uercus velutina

B
lack O

ak
45"

M
oderate

O
ff-site, D

ieback, dead lim
bs w

ith decay
O

ff-site, variance needed for im
pacts

S
T-19

Liriodendron tulipifera
Tulip Poplar

30"
G

ood
O

ff-site
O

ff-site

S
T-20

Liriodendron tulipifera
Tulip Poplar

36"
M

oderate-Poor
O

ff-site, Internal cavity, dieback, w
ater sprouts

O
ff-site

S
T-21

Q
uercus velutina

B
lack O

ak
38"

M
oderate

O
ff-site, C

om
partm

entalized vertical crack, 
dieback, dead lim

bs w
ith decay

O
ff-site, variance needed for im

pacts

S
T-22

Q
uercus alba

W
hite O

ak
38"

D
ead

O
ff-site, This tree w

ould be a hazard if provided a 
target and should be rem

oved
O

ff-site

S
IG

N
IF
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 T
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