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Preliminary Plan Limited Amendment No. 
11991045A Peterson Property (Lot 5) 
A request to remove a portion of the Category I 
Conservation Easement located on the northeast 
side of Norwood Road approximately 2,100 feet 
north of Norbeck Road, 2.1 acre lot, RE-2C Zone, 
Cloverly Master Plan 
 
Staff Recommendation: Approve, with conditions 
 
Applicant: Mitchell and Best Group, L.L.C. 
Subject Property: Lot 5, Peterson Property 
Submittal Date: January 10, 2013 

Review Basis: Chapter 22A 
 
 
 
 

 

 

 

 

 

Summary 
 

 This Application proposes to remove 0.96 acres of Category I conservation easement. 
 Revise Lot 5 and Parcel 833 boundary line to reflect correct location.  
 The non pipestem area of Lot 5 is currently 100% encumbered by Category I conservation easement 

or septic easement. 
 This Application is not in response to a forest conservation violation. 

 
 
 

Description 

Completed: 06-28-13 
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STAFF RECOMMENDATION 
 
Approval of the Limited Amendment to the Preliminary Plan and associated Final Forest Conservation 
Plan, subject to the following conditions: 

1. The Applicant must submit a complete record plat application within ninety (90) days of the 
mailing of the Planning Board Resolution approving the limited amendment to the Preliminary 
Plan that delineates the revised Category I conservation easement.  The existing conservation 
easement remains in full force and effect until the record plat is recorded in the Montgomery 
County Land Records by the Applicant.   

2. The record plat must reference the standard Category I conservation easement as recorded at 
liber 13178, folio 412 in the Land Records for Montgomery County, Maryland over the areas 
identified to remain, as shown on the amended final forest conservation plan. 

3. The Applicant must submit a Certificate of Compliance to use an M-NCPPC approved offsite 
forest mitigation bank within ninety (90) days of the mailing of the Planning Board Resolution 
approving 11991045A.  The Certificate of Compliance must provide 1.92 acres of mitigation 
credit for the removal of 0.96 acres of Category I conservation easement. The Applicant must 
delineate the revised Category I conservation easement boundary on the property with 
permanent easement markers and appropriate signage as required by 11991045A no later than 
ninety (90) days from the recordation of the record plat and the new conservation easement. 

4. All other conditions of Preliminary Plan No. 119910450 and Forest Conservation Plan No. 
119910450 that were not modified herein, as contained in the Planning Board’s Opinion dated 
April 22, 1992, remain in full force and effect. 

 
DISCUSSION 
 
The Montgomery County Planning Board originally approved preliminary plan No. 119910450, Peterson 
Property, on April 16, 1992 for three (3) lots and two (2) outlots on 11.70-acres of land in the RE-2 zone.  
The preliminary plan was subject to the forest conservation law (Chapter 22A of the County Code) and a 
forest conservation plan (FCP) was required. The FCP approved with the 5-lot Peterson Property 
preliminary plan showed 2.5 acres of existing forest, of which 0.75 acres was to be cleared, thereby  
generating a 1.5 acre planting requirement which was to be met on-site.  The FCP indicated that an 
easement was to be located on a portion of Outlot 4 (later to become Lot 5).  
 
The two outlots shown on the Peterson Property preliminary plan were created based on lack of 
approved septic testing.  Subsequent to the approval of this preliminary plan in 1992, the 1998 Cloverly 
Master Plan (‘Master Plan”) recommended the RE-2C zone for the Subject Property and also for a large 
geographic area around the Subject Property.  To implement the cluster option, the properties that 
were recommended for the RE-2C zone were placed within the water and sewer service envelope in the 
Master Plan.  A sewer main was eventually extended near the Subject Property for the Hampshire 
Greens development. In May of 2000 an application was filed for a minor subdivision to convert Outlot 1 
and Outlot 4 into Lot 4 and Lot 5, respectively.  Outlot 4 (Lot 5) was encumbered by a septic easement 
for an adjoining property (Parcel P833). The septic easement was to be abandoned as part of the minor 
subdivision record plat and both Outlot 4 (Lot 5) and the adjoining P833 would be connected to the 
public sewer.  Record plat #21957 was approved in 2001 showing Lot 4 and Lot 5 with a note added 
which read “The approval of this plat is predicated on the availability of public water and sewer”.  The 
Applicant subsequently purchased Lot 5 with the hopes of building a house but was unsuccessful in 
gaining access easements from neighboring landowners to extend the sewer house connections from 
the off-site public sewer mains. Because of the inability to gain access to offsite public sewer lines this 
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amendment, designated Preliminary Plan No. 11991045A , (“Application”) was filed as a request to re-
establish the Subject Property (Lot 5) with a septic reserve area for the adjoining property and to create 
a second septic reserve area to accommodate a house on the Subject Property.  In order to do this, the 
Category I easements shown on the current record plat for Lot 5 needs to be changed to accommodate 
the second septic reserve area and allow a buildable area for a house. 
 
In addition to the easement change above, replatting of this lot would also involve changing of the 

existing lot lines to reflect a judgment from a court case involving an adjacent property.  In 2008, Mr. 

Rolf Nieman, owner of the adjacent parcel 833, filed a case in Montgomery County Circuit Court 

claiming that the property lines for Outlot B/Lot 5 as shown on Plat #19328 and Plat #21957, 

respectively, were incorrect in relation to his abutting property (P 833). On June 5, 2008, Judge David 

Boynton issued a consent order and declaration that Mr. Nieman’s deed (Liber 5575 Folio 589) 

contained the correct common property lines and superseded the property line shown on the 

aforementioned plats.  Since approval of this Application as recommended will require a new record 

plat, the new plat should reference the correct property lines as determined by the Court. 

 
SITE DESCRIPTION 
 
The Subject Property is located on the northeast side of Norwood Road, approximately 2,100 feet north 
of Norbeck Road in the 1997 Cloverly Master Plan area.  The Subject Property is identified as Lot 5, 
Peterson Property and is 2.1 acres in size, zoned RE-2C and currently vacant.  The Subject Property 
contains 1.19 acres of Category I conservation easement which comprises 57% of the total lot area. 
Topography slopes from the north, downhill to the south draining to an offsite tributary of Northwest 
Branch, a Use IV stream.  The Countywide Stream Protection Strategy rates the water quality of the 
Northwest Branch watershed as good. 
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Figure 1: Subject Property 

 
 
PROPOSAL 
 
The Application requests removing 0.96 acres of Category I conservation easement from the overall 1.19 
acres of easement on the Subject Property.  The remaining 0.23 acres of easement located in the 
pipestem (as shown in figure 3 below) will remain.  To mitigate for the 0.96 acres of easement area 
removal, the Applicant proposes to purchase credits in an offsite forest conservation bank. 
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Figure 2: Proposed Development 
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Figure 3: Corrected Boundary Line and Additional Easement Removal 

  

PLANNING BOARD REVIEW AUTHORITY 
 
The Forest Conservation Regulations require Planning Board action on certain types of modifications to 
an approved FCP.  Section 22A.00.01.13.A of the Forest Conservation Regulation states:  
  
 Major amendments which entail more than a total of 5000 square feet of additional forest 

clearing must be approved by the Planning Board or the Planning Director (depending on who 
approved the original plan). 

 
The total modification requested under this Application is greater than the 5,000 square foot threshold 
at 0.96 acres. Additionally, staff believes that the removal of, or significant change to, the conservation 
easement warrants consideration in a public forum with a final decision from the Planning Board.   
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 ANALYSIS AND FINDINGS 
 
The Application is a proactive request to remove a portion of the conservation easement and is not in 
response to violation. The revision to the easement will provide the Applicant with a buildable area on a 
recorded lot.  The Applicant has been working with Staff to come to a mutually supportable mitigation 
package that meets the statutory requirements of the Planning Board and the needs of the 
Applicant/Owner. In its review of the Application, staff determined that Lot 5 as it is now known, was 
created as an outlot (Outlot 4), as shown on the original record plat from 1992.  It was designated as an 
outlot to prevent issuance of a building permit until a suitable means of sewage disposal could be 
determined.  With the extension of public sewer into the watershed for the Hampshire Greens 
development, the prior owner of Outlot 4 converted  it into a record lot and abandoned the septic 
reserve area that had been established on the outlot for the adjoining property (P833).  The area that 
comprised the former septic reserve area was to be available for construction of a one family house 
using public sewer and a sewer connection was to be provided to the adjoining P833 as part of the 
septic area abandonment. However, attempts by the Applicant to gain access to the off-site sewer main 
through adjacent private properties and Parkland proved unsuccessful and Lot 5 has remained 
undeveloped. 

 

Figure 4: Current On-lot Easement Coverage 

   
As shown on the Preliminary Plan, the Montgomery County Department of Permitting Services has 
determined that there is viable, second septic reserve area that could be used to accommodate a house; 



8 

however, it is within the existing Category I easement.  The former septic reserve area for the adjoining 
P833 also remains valid and would be re-established on the Subject Property record plat.   
 
The result would be a lot with two septic reserve fields and a house location.   Staff believes that 
because of the prior action to convert the outlot to a record lot, there was a definite expectation that a 
house could be located on the Subject Property.  Because of the inability to gain access to public sewer, 
the use of private septic systems is the only means of providing adequate sewage disposal to a house.  
Staff believes that this Application to amend the forest conservation easements, establish a new septic 
reserve area and re-establish a previous septic reserve area is the minimum necessary to allow a 
building permit to eventually be issued under the current scenario.  
 
Additionally, this application will correct the property boundary where lot 5 borders parcel 833, and in 
doing so .02 acres of Category I that was recorded and thought to be located on lot 5 will be removed 
and mitigated for by the Applicant since it is actually on Parcel 833 and as determined by the Court.   
 
As proposed by the Applicant, the mitigation for the easement removal is to replace the easement 
offsite at a 2:1 ratio. This situation is somewhat unique in that without removing at least a portion of the 
Category I conservation easement the Applicant will have an unbuildable recorded lot.  Under this 
Application, the Applicant originally proposed retaining more Category I conservation easement on lot, 
however, Staff believed it would have created an isolated and oddly shaped easement on the rear of a 
2.10 acre pipe stem lot that would be difficult to monitor and enforce. Onsite mitigation is generally 
preferable to offsite mitigation because it provides in-kind and in-place benefits for what is being 
removed however, no acceptable areas onsite to mitigate for the easement removal and recommends 
that all mitigation be taken offsite. The Planning Board practice for the removal of conservation 
easement, as determined in November of 2008, is a ratio of 2:1 (planting requirement) if taken off-site.     
 
The Application satisfactorily meets the Planning Board’s mitigation practice of 2:1 offsite and complies 
with Chapter 22A, the Montgomery County Forest Conservation Law.  Staff supports the revision to the 
Category I easement to remove 0.96 acres and mitigate it off-site with a 1.92 acre planting requirement 
or through the acquisition of 1.92 credit acres in an offsite forest mitigation bank.  
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NOTIFICATION and OUTREACH  
 
The Subject Property was signed with notification of the upcoming preliminary plan amendment in 
accordance with adopted procedures.  All adjoining and confronting property owners, civic associations, 
and other registered interested parties will be notified of the upcoming public hearing on the proposed 
amendment.  As of the date of this report, staff has received no inquiries.  Any comments received 
hereafter will be forwarded to the Board. 
 
CONCLUSION 
 
Staff recommends that the Planning Board approve this Application subject to the conditions 
enumerated in this staff report.   
 
Attachments: 

A. Original Preliminary Plan No. 119910450 
B. Approved Forest Conservation Worksheet 
C. Opinion for Preliminary Plan No. 119910450 
D. Original Plat Preliminary Plan No. 119910450 
E. Plat for Conversion of Outlots to Lots 
F. Montgomery County Department of Environmental Protection Sewer Exception Letter 
G. Revised Preliminary Plan 11991045A 
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