
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Removal of 51,466 square feet of Category I Conservation Easement. 
 Purchase of 102,932 square feet of credit at a Forest Mitigation Bank to compensate for the 

easement removal. 
 A Limited Amendment to Preliminary Plan 11999034A was denied by the Planning Board on October 

21, 2010 because it did not meet all the necessary parameters for easement removal in terms of 

mitigation and easement locations. 

 A Limited Amendment to Preliminary Plan 11999034B was approved by the Planning Board on 
October 3, 2013, when the Applicant was permitted to relocate 0.15 acres of Category I 
Conservation Easement onsite and take 0.36 acres of Category I Conservation Easement offsite. 

 A Limited Amendment to Preliminary Plan 11999034C was denied by the Planning Board on July 17, 
2014 because it did not meet all the necessary parameters for easement removal in terms of 
mitigation. 
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STAFF RECOMMENDATION:  Approval of the Limited Amendment to the Preliminary Plan and 

associated Final Forest Conservation Plan, subject to the following conditions: 

1. The Applicant must submit a complete record plat application within thirty (30) days of the 

mailing of the Planning Board Resolution approving the limited amendment to the Preliminary 

Plan that removes the entire Category I Conservation Easement from lot 17 and from a portion 

of lot 16.  The existing Conservation Easement remains in full force and effect until the record 

plat is recorded in the Montgomery County Land Records.   

2. The Applicant must submit a minor subdivision plan to change the property lines for existing lots 

17 and 16.  The minor subdivision must be coordinated with the submission of a new record plat 

that removes the conservation easement. 

3. A Category I Conservation easement must be recorded in the Montgomery County Land Records 

by deed and the Liber Folio for the easement area remaining on existing lot 16 must be 

referenced on the new record plat.  The Category I Conservation Easement must be approved by 

the M-NCPPC Office of the General Counsel before recordation of the easement. 

4. The Applicant must submit a Certificate of Compliance to use an M-NCPPC approved offsite 

forest mitigation bank within thirty (30) days of the mailing of the Planning Board Resolution 

approving 11999034C.  The Certificate of Compliance must provide 102,932 square feet of 

mitigation credit for the removal of 51,466 square feet of Category I Conservation Easement.  

5. All other conditions of Preliminary Plan No. 119990340 and Forest Conservation Plan No. 

119990340 that were not modified herein, as contained in the Planning Board’s Opinion dated 

February 4, 1999, remain in full force and effect. 

6. The Applicant must comply with the Settlement Agreement made on October 5, 2014. 

 
BACKGROUND 
The Montgomery County Planning Board approved Preliminary Plan 119990340 “Alvermar Woods” on 

January 28, 1999, for 2 lots (Lots 16 and 17) on 4.17-acres of land in the RE-2 Zone.  (Attachments A and 

B).  The Property is generally located in the southwest corner of the intersection of River Road and 

Riverwood Drive (Figure 1).   
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Figure 1: Vicinity Map 

 

That original Preliminary Plan of Subdivision was subject to the Forest Conservation Law (Chapter 22A of 

the County Code).  Conservation Easements were placed on both lots to meet the requirements of the 

Law.   The Forest Conservation Plan (“FCP”) for Preliminary Plan 119990340 shows 1.61 acres of existing 

forest on the 4.17 acre property, with 1.43 acres of forest retained, and 0.18 acres of forest cleared.  

Development of the two lots did not generate a planting requirement due to the amount of forest 

retained on the Property.  The approved FCP shows 0.33 acres of retained forest in easement on Lot 16 

and 1.13 acres on Lot 17.   

Lot 17, consisting of 90,309 square feet or 2.07 acres, is located at 10410 Riverwood Drive in Potomac 

(“Property” or “Subject Property”) and is 390 feet south of River Road in the Potomac Subregion Master 

Plan area. The Property is relatively level and has no streams, wetlands, floodplains or buffers on site.  

The Property is located within the Potomac River Direct watershed, which has a Use I-P designation.  

The Countywide Stream Protection Strategy rates the water quality in this watershed as having fair 

quality.  Figure 2 below shows in greater detail the Property and the Conservation Easements.   
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Figure 2: Alvermar Woods, Lot 17 

The Applicant has been issued numerous Notice of Violations (NOV) and Administrative Citations for 

unauthorized activities in the Category I Conservation Easement.  NOVs were issued to the property 

owner on July 14, 2009 (Attachment C) and August 28, 2009, (Attachment D).  In addition he was issued 

Administrative Citation #EPD0000004 on August 10, 2010, with a $500 fine (Attachment E).  On July 26, 

2012, the Applicant was issued Administrative Citation EPD000086 for the removal of four additional 

trees within the Category I Conservation Easement (Attachment F).  None of the citations were paid.  In 

each case, the Applicant, through his attorney, contested the citations in writing and requested a 

hearing before the Planning Board, or the Board’s designee.   

On December 11, 2009, the Applicant submitted Preliminary Plan Amendment 11999034A, which was 

denied by the Planning Board on October 21, 2010 (Attachment G). On July 31, 2012, the Applicant 

submitted Preliminary Plan Amendment 11999034B.  The Planning Board approved Preliminary Plan 

Amendment 11999034B on October 3, 2013 (Attachment H), with the following conditions: 
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1. The Applicant must submit a complete record plat application within ninety (90) days of the 
mailing of the Planning Board Resolution approving the limited amendment to the Preliminary 
Plan that delineates the revised Category I conservation easement.  The existing conservation 
easement remains in full force and effect until the record plat is recorded in the Montgomery 
County Land Records by the Applicant.   

2. The record plat must reference the standard Category I conservation easement as recorded at 
liber 13178, folio 412 in the Land Records for Montgomery County, Maryland over the areas 
identified to remain, as shown on the amended final forest conservation plan. 

3. The Applicant must submit a Certificate of Compliance to use an M-NCPPC approved offsite 
forest mitigation bank within the same watershed within ninety (90) days of the mailing of the 
Planning Board Resolution approving 11999034A.  The Certificate of Compliance must provide 
0.72 acres (31,363.2 square feet) of mitigation credit for the removal of 0.36 acres (15,681.6 
square feet) of Category I conservation easement taken offsite.  

4. The Applicant must delineate the revised Category I conservation easement boundary on the 
property with permanent easement markers and appropriate signage as required by 11999034A 
no later than ninety (90) days from the recordation of the record plat and the new conservation 
easement. 

5. All other conditions of Preliminary Plan No. 119990340 and Forest Conservation Plan No. 
119990340 that were not modified herein, as contained in the Planning Board’s Opinion dated 
February 4, 1999, remain in full force and effect. 

 

On October 18, 2013, the Inspector issued Administrative Citation #EPD000201, with a $1,000 fine, to 

Mr. Kazemi, the Applicant, for the mowing and cutting of over 19,000 square feet of herbaceous and 

woody native plants within the Category I Conservation Easement (Attachment I).    The areas cut were 

outside of the Conservation Easement area that the Planning Board had just allowed to be removed.     

The Subject Property remains in violation because the Applicant, and current property owner, failed to 

satisfy the conditions of approval for Preliminary Plan 11999034B.  The Property still has a shed, 

driveway, and pathway remaining within the Category I Conservation Easement and the Applicant mows 

the Category I Conservation Easement even though they were authorized to remove the easement from 

these areas.  The Applicant has failed to submit a record plat to change the easements 

Planning Enforcement staff scheduled a violation hearing with a Hearing Examiner.  The hearing was 

scheduled for March 3, 2014.   Prior to the enforcement hearing, the Enforcement staff and the property 

owner agreed on a settlement negating the immediate need for a violation hearing (Attachment J). The 

settlement set in place the process for the Applicant to submit a new limited amendment to the 

Preliminary Plan to resolve all outstanding issues with the Property.  The Applicant submitted a 

preliminary plan amendment for forest conservation purposes on April 1, 2014.  The amendment was 

subsequently denied by the Planning Board on July 17, 2014 (Attachment K).  Since the Planning Board 

hearing a new settlement was negotiated to resolve the outstanding issues.  The November 10, 2014 

Settlement does not impact the Planning Boards’ regulatory authority in any way and is subject to the 

Planning Boards’ approval of this amendment.  The new settlement is included in Attachment L.  A new 

Preliminary Plan Amendment was accepted on October 31, 2014. 
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DICUSSION OF CURRENT AMENDMENT 
 
Applicant’s Proposal 
On October 29, 2014, the Applicant submitted an application to amend Preliminary Plan and Forest 

Conservation Plan #11994091D (“Application” or “Amendment”) to remove all 50,458 square feet of 

Category I Conservation Easement.    The amendment shows an anticipated land exchange between the 

owners of Lots 17 and 16 that will remove an additional 1,008 square feet of Category I Conservation 

Easement from Lot 16. This land exchange will increase the amount of Category I Conservation 

Easement to be permanently removed to 51,466 square feet (Attachment M).  The Applicant proposes 

to mitigate for the easement removal by acquiring 102,932 square feet of credit in a forest mitigation 

bank. The Applicant’s proposal is consistent with the Settlement.  

Planning Board Review Authority 
The Forest Conservation Law requires Planning Board action on certain types of modifications to an 

approved FCP.  COMCOR 22A.00.01.13 A (2), the Forest Conservation Regulations, state:   

 Major amendments which entail more than a total of 5000 square feet of additional forest 

clearing must be approved by the Planning Board or the Planning Director (depending on who 

approved the original plan). 

The Applicant proposes to remove 51,466 square feet of Category I Conservation Easement from the 

Subject Property. When the original Forest Conservation Plan was approved the area consisted of 

existing forest which was credited as forest retention.  The Applicant has removed all understory and 

some trees from the Conservation Easement, leaving it in a condition that no longer qualifies as forest, 

however, the Application must be reviewed by the Planning Board because the application will result in 

permanent loss of more than 5000 square feet of forest.  The Planning Board’s policy also requires that 

all easement removals be approved by the Planning Board. 

Analysis and Findings  
The Alvermar Woods Subdivision property originally had 1.61 acres of forest.  The original approved FCP 

showed that 0.18 acres of forest was to be removed and that 1.43 acres of forest would be retained.  

Pursuant to COMCOR 22a-12(h)(2), a Category I Conservation Easement was placed on the forest as a 

long-term protection measure to protect the existing forest and ensure that it remained a naturally 

regenerating forest.  The Conservation Easement is shown on record plat 21237 (Attachment N) and the 

terms of the easement are referenced in the Land Records at Liber 13178 folio 412.  The record plat was 

signed by Kambiz and Azar Kazemi on April 29, 1999; the Applicants for Preliminary Plan 11999034D.  

The approved FCP shows that the Category I Conservation Easements on the plat contained existing 

forest when the plat was recorded.  At this time, none of the conservation areas to be removed with this 

amendment meet the definition of forest as defined in Section 22A-3 of the Montgomery County Code.  

This section states,  

“Forest means a biological community dominated by trees and other woody plants (including plant 

communities, the understory, and forest floor) covering a land area which is 10,000 square feet or 
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greater and at least 50 feet wide*.  However, minor portions of a forest stand which otherwise meet 

this definition may be less than 50 feet wide if they exhibit the same character and composition as 

the overall stand. Forest includes: 

(1) areas that have at least 100 live trees per acre with at least 50 percent of those trees having a 2 
inch or greater diameter at 4.5 feet above the ground; and 

(2) forest areas that have been cut but not cleared.” 
(*Note: The definition of forest was changed in 2001, the minimum width was increased from 35 feet to 50 feet.) 

The settlement agreement indicates that Planning staff would support the removal of the entire 50,458 

square feet of Category I Conservation Easement from Lot 17, with appropriate mitigation, and the 

removal of 1,008 square feet of Category I Conservation Easement from Lot 16, with appropriate 

mitigation.  The total amount of Category I Conservation Easement proposed for removal is 51,466 

square feet.  Staff supports this request since the property owner has a history of repeatedly violating 

the terms of the easement and is in non-compliance with the conditions of approval of Preliminary Plan 

11999034B.   

The mitigation ratio identified in the settlement agreement is consistent with the mitigation required of 

other Property owners who were granted the ability to remove Conservation Easements off site by the 

Planning Board.  What is different, in this case, is that the Applicant must submit a record plat and a 

certificate of compliance to use an offsite forest mitigation bank within 30 days of the mailing date of 

the resolution.  The Agreement also gives the Applicant the ability to meet the offsite mitigation 

requirements at any forest mitigation bank in the County.  In the past, the Applicant has had difficulty in 

obtaining mitigation credits in a forest bank in the same watershed.  In addition, the Applicant must pay 

a penalty of $22,500 within 30 days of the mailing date of the resolution.  If the Applicant fails to 

complete any of the terms on time the Agreement will be negated and result in a violation hearing. 

Staff supports the removal of the onsite easements and the proposed mitigation as a means to resolve 

the outstanding encroachment issues, which brings the Subject Property into compliance. 

NOTIFICATION and OUTREACH   
The Subject Property was signed of the upcoming Preliminary Plan Limited Amendment submission and 

the Applicant sent written notice of the application to all adjoining and confronting property owners, 

civic associations, and other registered interested parties.  These individuals will also be notified of the 

public hearing on the Application.  As of the date of this report, Staff has not received any calls or 

correspondence in regards to this Application.   

Any comments received hereafter will be forwarded to the Board. 
 
CONCLUSION 
Staff recommends that the Planning Board approve this limited Preliminary Plan amendment to revise 

the forest conservation plan with the conditions specified above. 
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MCPB No. 14 - 63
Preliminary Plan No. 11999034C
Alvermar Woods, Lot 17
Date of Hearing: July 17, 2014

MoNrcouERY CoUNTY PLANNING BoARD
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING CON{N{ISSION

ilol/ '6 ail

RESOLUTION

WHEREAS' under Montgomery county code chapter 50, the Montgomery
county Planning Board is authorized to review preriminary pran apprications; and

_ .. WHEEEAS, by Opinion d_ated February 4, 1999, the ptanning Board, approved
Preliminary Plan No. 119990340, creating twb lots on 4.,17 acres oT hnd in the RE_2Zone' located at the southwest corner of ihe intersection of River Road and Riverwooo
Drive, in the Potomac Subregion Master plan (,,Master plan',) area; and

WHEREAS, on December 16, 2OOg, Kambiz Kazemi (,Applicant,,) filed an
application for approval of an amendment to the previously approved'preliminary plan to
remove onsite category | conservation easement from Lot 17, Alvermar woods knownas 10410 Riverwood Drive ('subject_property), one of the rois createJ oyFrJiminary
Plan No. 119990340 and mitigate offsite outiide the watershed, which wai deiignated
Preliminary Plan No. 119990344; and

WHEREAS, on July^28,^201 .1,. planning Board denied preliminary ptan
No. 119990344 (MCPB No. 10-1480); and

- WHEREAS, on Jury 31 , 2011, the Appricant fired another apprication for approvarof an amendment to the previously appioved preliminary ptan to remove' onsite
category | conservation eas-ement troh ttrd subjeci property, and proposing to mitigate
some onsite and some offsite within the same watershed, which' was-desrgnited
Preliminary Plan No. 119990348, Arvermar woods, Lot 17 fFreiiminaiy eran","Amendment", or'Application,'); and

WHEREAS, on october ',|6, 2013 the pranning Board approved preriminary pran
No. 119990348 (MCPB No. 13-148); and

. WHEREAS, on Aprir 2,2014, the Appricant fired another apprication for approvarto amend. the previousry approved_preriminary pran to remove'ail onsite category |conservation easement from the subject property and mitigate offsite outside the
watershed, which was designated preliminary plan l.lo. 119990a4C: and

Approved as to

Phooe: 301.495.4605 Far 301.495.1320
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WHEREAS, following review and analysis of the Application by the planning
Board staff ("staff') and other governmental agencies, staff issued a memorandum to
the Planning Board, dated June 26,2014, sefting forth its analysis and recommendation
for approval of the Application, subject to certain conditions (',Staff Report,,); and

- WHEREAS, on July 17,2014, the Planning Board held a public hearing on the
Application, and heard testimony and received evidence submitted for the record on the
Application; and

WHEREAS, the underlying purpose of removing the easement from the lot is to
address an alleged ongoing violation;

NOW, THEREFORE, BE lT RESOLVED that the ptanning Board denies
Preliminary Plan No. 11999034c to remove a total of 50,45g square feet of category |

Conservation Easement from the Subject property.

BE lT FURTHER RESOLVED that, considering the entire record in this
proceeding, it is inappropriate under the circumstances of this case to approve the
proposed amendment.

The Applicant's lot is covered by a forest conservation plan and an associated
forest conservation easement covering approximately 1 .13 acres. In response ro an
alleged violation of the easement, the Board approved a preliminary plan amendment in
2013 that allowed the Applicant to remove a certain amount of the easement from his
lot, subject to certain conditions, including recording a new plat, providing offsite
mitigation, and delineating the new easement boundary with signs.

In october 2013, almost immediately after the Board approved that amendment,
the Applicant was cited for another alleged violation of the easement on his lot, outside
of the area where the Board approved the easement's removal. Moreover, according to
the Planning Department, the Applicant failed to comply with the conditions of approvar
of the 2013 amendment. Thus, the Planning Department considered the Applicant's
initial alleged violations to have continued unremedied. The purpose of this amendment
is once again to address the Applicant's alleged violations, including those that the
Applicant failed to address when he allegedly did not comply with the ionditions of the
2013 amendment. only this time the Applicant proposes to remove the entire easemenr
from his lot.

The proposed amendment purports to resolve the Applicant's alleged violations
of the easement not just by removing it and requiring offsite planting, but also by
incorporating a tentative settlement agreement between the Applicant and the plannrng
Department. The settlement agreement calls, among other things, for the Applicant to
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pay an administrative civil penalty of $10,000. The Board understands that the
settlement is intended to resolve all of the violations that the Applicant has been alleged
to have committed, and that if the Board were to approve the proposed amendment the
Applicant would expect that the Board, which has the primary authority to enforce the
forest conservation law violations, would not take any furthLr enforcement action in
response to those alleged violations.

.. . Tl'" violations alreged by the pranning Department are very serious. However,
the Applicant does not concede that he hal committed the alleged violations. so the
Board is being asked to approve the resorution of aileged vioratiois when G 

"r,.t"n."and extent of any violations is unclear.

lf the Appricant has been as reticent about comprying with the easement as thePlanning Department alleges, a higher civir administrative pEnafty tnan citreJior in tnesettlement may be justified, particurarry given that the wiilfulnesj and recurrent pattern
of any violations are among the considlEtions that the Board must take into account insetting a penalty.

. In light of the apparent factual dispute about the alleged violations, and the lackof a record about the issues that the Board must consiier in oetermining how toexercise its enforcement authority, the Board would benefit in tnis case"rrom anevidentiary record and factual findings of an administrative law judge. ihe'Board,s
enforcement rules provide for a hearing process where such a record-and findings canbe developed.

denying the proposed amendment, the Board notes that neither the Board northe forest conseryation raw is indifferent when it comes to removing a recordedconservation easement, in which the Board has a property interesti The forestconseryation law prioritizes 
..forest pranting and protection onsite. The fioposeoamendment is inconsistent with that priority. A clearer assessment of the state of theforest and the appropriateness of retaining iorest on the Appricant,s tot, wrricn couto alsobe developed before an administrative tawjudge, would assist the Board in deteimining

whether to relinquish its easement interest in ttie Applicant,s lot.

Finally, this deniar is without prejudice to the Appricant firing a revised proposal
that would more effectively address the enforcement concerns or conservatron priorities
in this case.

"r 
,h" Bil,rd Tl[TiF.:#:'3:",i3 i:il H:ff'-"i:'j",Jl,:;n:J,,,,i'oin" {riffiooinion

(which is the date that this Resorution is maired to ail parties ot reiordr and 

-
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BE lT FURTHER RESOLVED, that any party authorized by law to take an
administrative appeal must initiate such an appeal within thifi days of the date of this
Resolution, consistent with the procedural rules for the judicial review of administrative
agency decisions in Circuit Court (Rule 7-203, Maryland Rules).

CERTIFICATION

This is to certify that the foregoing is a true and correct copy of a resolution adopted by
the Montgomery county Planning Board of the Maryland-National capital park and
Planning commission on motion of commissioner Dreyfuss, seconded by
commissioner Presley, with chair Anderson, and commissioners Dreyfuss, presley,
and Fani-Gonzalez voting in favor, and vice chair wells-Harley absent at its regular
meeting held on Thursday, October 30,2014, in Silver Spring, Maryland.

CaseyAnd6rson, Chair
Montgomery County Planning Board
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