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April 15, 2014





Forest Conservation Program Manager 


Maryland National Park & Planning Commission


8787 Georgia Avenue


Silver Spring, Maryland 20910





Re:
 Gough Property - Variance Request





On behalf of our client, Beverly Gough, we are requesting a variance of Section 5-1607. (c). (2). (III)


Natural Resources of the Maryland State Code.





5-1607.(c) (2) The following trees, shrubs, plants and specific areas shall be considered priority for


retention and protection, and they shall be left in an undisturbed condition unless  the applicant has


demonstrated, to the satisfaction of the state or local authority, that  reasonable effects have been made


to protect them and the plan cannot be reasonably  altered.  The applicant qualifies for a variance under


Section 5-1611 of this subsection.


  (III)   Trees having a diameter measured 4.5 feet above the ground of


(1) 30 inches, or


(2) 75 % of the diameter measured 4.5’ above the ground, of  the current state


champion tree of that species as designated by the Department.





Section 5-1611 of the Maryland State Code grants the authority to Montgomery County (local


authority) for approval of the variances, and Section 22A-21 Variance, of the Montgomery County Code


establishes the criteria to grant a variance.





The subject property, Gough Property, Parcels 528 and 499, is located at near the intersection of Sligo


Creek Parkway and Three Oaks Drive in Silver Spring, Maryland, a community in the southern area of


Montgomery County. The site is currently forested. Exiting townhouses abut the property to the north,


Parkside Plaza Condominiums to the east, and single family houses to the south and west. Across Sligo


Creek Parkway, Sligo Creek and Sligo Creek Park are in close proximity to the south of the property.  


The applicant is requesting a variance to affect the following trees that measures 30” or greater in


diameter at breast height (dbh). 




We would like to remove the following six trees:





Tree #9 – 36” dbh Red Oak – fair condition


Tree #11 – 35” dbh Tulip Poplar, good condition


Tree #13 - 32” dbh Tulip Poplar, good condition


Tree #16 – 32” dbh Red Oak, good/fair condition (crown damage)


Tree #21 – 31” dbh Tulip Poplar, good condition


Tree #22 – 30” dbh Red Oak, good/fair condition
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We would like to impact the critical root zones of two trees:





Tree #1 – 35” dbh Sycamore, good condition


Tree # 17 – 30” dbh Red Oak, good condition





TREE # TREE TYPE % DISTURBED REASON


1 Sycamore 14% sidewalk construction


17 Red Oak 21% retaining wall construction, grading


24 Tulip Poplar 4% possible disturbance for water and


sewer connections


25 Tulip Poplar 0.4% possible disturbance for water and


sewer connections


26 Tulip Poplar 0.004% possible disturbance for water and


sewer connections


27 Sycamore 4% possible disturbance for water and


sewer connections





Section 22A-21 (b) lists the criteria for the granting of the variance requested herein. The following


narrative explains how the requested variance is justified under the set of circumstances described


above.





1. Describe the special conditions peculiar to the property which would cause the unwarranted hardship:





The site is totally forested, including numerous specimen trees scattered throughout the site. Steep slopes


cover the majority of the site. The grade change from the street grades to the western most property line


of the site range from 16 feet to 24 feet. An easement for the existing gas line and sewer runs along the


northeastern portion of the property. An overhead power wire also runs above this same area.





The Applicant believes that although the property has steep slopes and many specimen trees that could


potentially be impacted, that through careful and sensitive site planning in conjunction with collaboration


from an arborist, many specimen trees will be saved and or impacted minimally. Therefore, it would be an


unwarranted hardship not to allow the development as proposed.





Removal of Trees #9, 11, 13, 16, 21 and 22





The removal of trees #11, 13, 16, 21 and 22 could not be avoided because they are located in the


buildable area of the site. It is necessary to remove them to allow construction for the proposed houses,


grading, and required stormwater management features. Because of the large grade change on the site,


extensive grading is necessary to provide positive drainage away from the houses. An uphill house type


has been proposed to work in better harmony with the existing steep slopes on site. A proposed retaining


wall, tightened up proposed grading, and input from the arborist will be employed to preserve larger and


more mature trees along the western property line.





The removal of tree #9 was suggested by M-NCPPC staff and reinforced during a field visit on May 27,


2014. The tree appears hazardous to the residential house located on the adjacent property (Sligo Park


Hills lot 1 block A). The tree is leaning towards the lot and has missing/damaged bark that compromises


the integrity of the trunk.







Impacting Critical Root Zones (CRZ) of Tree #1 and 17





Tree #1 will have grading impacts to one side of the outer CRZ area to clear the required PUE and


construct the required widen the existing 4’ wide sidewalk to 5’ wide. Tree #17 will have grading impacts


to one side of the outer CRZ area to clear, grade and construct lot 1 along with the retaining wall. Prior to


construction, root pruning, temporary tree protection fencing and signage, and other protective measures


deemed necessary by the arborist will be employed to minimize the effects of construction. Removal of


invasive vines and vegetation will benefit the remaining trees behind the retaining wall and will allow for


supplemental native plantings.





2. Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by


others in similar areas:




Not granting the variance would cause undue hardship on the applicant because there would be very


limited buildable area on the property, and therefore will deny the applicant ability to full use the


property. The applicant has followed the requirements of the zoning regulations. The proposed use is


compatible with the surrounding properties. Nearby developments have been allowed to develop in this


manner and therefore the Applicant would be denied the ability to utilize the property. The inability to


remove the subject trees would make the property a virtually unbuildable parcel, and is an unwarranted


hardship to the applicant. By enforcement of this chapter, it will deprive the landowner the rights to build


on the property. Granting of the variance will ultimately allow the property to be developed.





3. Verify that State water quality standards will not be violated or that a measurable degradation in water


quality will not occur as a result of  the granting of  the variance: 




The variance will not violate state water quality standards or cause measurable degradation in water


quality.  All proposed land development activities will require sediment control and or storm water


management plan approvals by Montgomery County. This approval, of SWM Concept #255154, will


confirm that the goals and objective of the current state and county water quality standards have been met


for the proposed development, on site.





4. Provide any other information appropriate to support the request:





The variance request is not based on conditions or circumstances which result from the actions of the


applicant. The applicant did not create the utility line easements, the steep slopes, or plant the trees. As


mentioned above, great care has been taken to locate development in the buildable area of the site while


trying to minimize disturbance to some of the significant and specimen trees along the western property


line by using uphill house types and by using a 3:1 slope in some areas to reduce the extent of grading. 


The applicant recognizes the value and need for mature trees and has selected areas to locate the houses


that would impact the trees the least amount. Special attention will be given to any construction work that


may impact the critical root zones of specimen trees that can be saved.  In particular:


The Applicant believes that the information set forth above is adequate to justify the requested variance to


impact the critical root zone of four specimen trees on the subject property. Furthermore, the Applicant's


request for a variance complies with the "minimum criteria" of Section 22A-21 (d) for the following


reasons:





1. This Applicant will receive no special privileges or benefits by the granting of the requested


variance that would not be available to any other applicant.







2. The variance request is not based on conditions or circumstances which result from the actions of


the applicant. The applicant did not create the existing site conditions, including the random


location of the specimen trees.





3. The variance is not based on a condition relating to the land or building use, either permitted or


nonconforming on a neighboring property.





4. Loss of the requested trees will not violate State water quality standards or cause measurable


degradation in water quality.





If you have any further questions or concerns, please do not hesitate to contact me.


  


Sincerely,





      


Julie Soss


Landscape Architect






 

DEPARTMENT OF ENVIRONMENTAL PROTECTION




 Isiah Leggett Robert G. Hoyt


 County Executive Director





Division of Environmental Policy & Compliance
  





255 Rockville Pike, Suite 120   ·   Rockville, Maryland 20850-2589   ·   240-777-0311


www.montgomerycountymd.gov





September 4, 2014











Casey Anderson, Chair


Montgomery County Planning Board


Maryland National Capital Park & Planning Commission


8787 Georgia Avenue 


Silver Spring, Maryland  20910





RE:    Gough Property, ePlan 120140010, NRI/FSD application accepted on 4/26/2013





Dear Mr. Anderson:





All applications for a variance from the requirements of Chapter 22A of the County Code


submitted after October 1, 2009 are subject to Section 22A-12(b)(3).  Accordingly, given that the


application for the above referenced request was submitted after that date and must comply with Chapter


22A, and the Montgomery County Planning Department (“Planning Department”) has completed all


review required under applicable law, I am providing the following recommendation pertaining to this


request for a variance. 





Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if


granting the request:





1. Will confer on the applicant a special privilege that would be denied to other applicants;


2. Is based on conditions or circumstances which are the result of the actions by the applicant;


3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a


neighboring property; or


4. Will violate State water quality standards or cause measurable degradation in water quality.





Applying the above conditions to the plan submitted by the applicant, I make the following


findings as the result of my review:





1. The granting of a variance in this case would not confer a special privilege on this applicant that


would be denied other applicants as long as the same criteria are applied in each case.  Therefore,


the variance can be granted under this criterion.





2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning


Department, and the Maryland Department of Natural Resources Forest Service, the disturbance


of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted


as a condition or circumstance that is the result of the actions by the applicant.  Therefore, the
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variance can be granted under this criterion, as long as appropriate mitigation is provided for the


resources disturbed.





3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition


relating to land or building use, either permitted or nonconforming, on a neighboring property. 


Therefore, the variance can be granted under this criterion.





4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State


water quality standards or cause measurable degradation in water quality.  Therefore, the variance


can be granted under this criterion.





Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a


variance conditioned upon the applicant mitigating for the loss of resources due to removal or disturbance


to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended


during the review by the Planning Department.  In the case of removal, the entire area of the critical root


zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even


that portion of the CRZ located on an adjacent property).  When trees are disturbed, any area within the


CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were


before the disturbance must be mitigated.  Exceptions should not be allowed for trees in poor or


hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or


provide stormwater management. Tree protection techniques implemented according to industry


standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during


construction without permanently reducing the critical root zone, are acceptable mitigation to limit


disturbance.  Techniques such as root pruning should be used to improve survival rates of impacted trees


but they should not be considered mitigation for the permanent loss of critical root zone.  I recommend


requiring mitigation based on the number of square feet of the critical root zone lost or disturbed.  The


mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery


County Code.  





 In the event that minor revisions to the impacts to trees subject to variance provisions are


approved by the Planning Department, the mitigation requirements outlined above should apply to the


removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD. 





If you have any questions, please do not hesitate to contact me directly.  





       


  Sincerely,   



 

  Laura Miller


       County Arborist  








cc:   Marco Fuster, Senior Planner
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Surrounding Neighborhood  

Neighborhood Map  
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Seven Oaks Evanswood Citizens Association

9207 Worth Ave., Silver Spring, MD 20901





Ms. Kathleen Reilly


Montgomery County Planning Department


8787 George Ave.


Silver Spring, MD 20910





October 10, 2013





Re: Preliminary Site Plan #120140010 





Dear Ms. Reilly,





The Executive Board of the Seven Oaks Evanswood Citizens Association is writing in


opposition to the proposal to subdivide the Gough Property into three lots. The site contains


environmentally sensitive areas including steep slopes, highly erodible soils, and forest.


Additionally, we were told it is adjacent to the one hundred year flood plain which is next to


Sligo Creek, a creek in poor condition. We would ask staff to also research the presence of


underground tributaries on the property.





Our neighborhood has lost, or stands to lose, significant tree canopy, including the destruction of


64 trees on the Chelsea School site, the loss of 11 trees clear-cut to make room for a prefab house


next to Sligo Creek Parkway about a year ago, and many other mature trees lost to storms and


overzealous Pepco trimming. It is a County priority to preserve mature tree canopy in the down


county area. The SOECA Board urges that County and private resources be found to purchase


and preserve the Gough property and its forest to preserve valuable tree canopy and a natural


stormwater cleansing and management tool for our watershed.





We support Gough property neighbors’ concerns that developing the site will affect Critical Root


Zones on their properties. We also support preserving the large brick retaining wall that retains


the erodible soils on the site’s hill. 





We believe that preserving the Gough Property as forest is an important action the county can


take in our efforts to improve creek and watershed quality





Regards,


 


Jean Cavanaugh, President


For Executive Board, Seven Oaks Evanswood Citizens Association 







Cc: 


Valerie Ervin, Councilmember


Francoise Carrier, Chair, Montgomery County Planning Board


Bob Hoyt, Director, DEP


Kit Gage, Friends of Sligo Creek


Kevin Foster, GLW, P.A.


















