
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 
 
 
 
 
 

Applicants, Montgomery Hospice and SM Bowie Mill, own separate properties under this review for which there 
are three applications to amend existing approved plans: Montgomery Hospice, Preliminary Plan Amendment 
11994021A and the Preserve at Rock Creek (aka Bowie Mill Estates, SM Bowie Mill), Preliminary Plan Amendment 
120006032B and Site Plan Amendment 820060110A.   

 

Summary 

 

MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION MCPB 
Item No.       

Date: 07-17-14 

*Montgomery Hospice and the Preserve at Rock Creek 

 

Richard Weaver, Supervisor, Area 3, Richard.Weaver@montgomeryplanning.org, 301-495-4544 

John Carter, Chief, Area 3 

Description 

Staff Report Date: 07/03/14 

 

 

 

*Montgomery Hospice and the Preserve at Rock Creek 
Release of Rural Open Space Easement granted to the M-NCPPC by SM 
Bowie Mill LLC on approximately 1.99 acres of land, which is a portion of 
the rural open space preserved as a condition of Bowie Mill Estates 
Preliminary Plan No. 120060320 and Site Plan No. 820060110 located on 
the west side of Bowie Mill Road and the north side of Muncaster Mill 
Road (MD 115), in exchange for a Rural Open Space Easement to be 
granted to the M-NCPPC by Montgomery Hospice on approximately 1.99 
acres of land located in the western quadrant of the intersection of Bowie 
Mill Road and Muncaster Mill Road (MD 115) in accordance with the policy 
adopted by the Planning Board in May 2103.  RE-1 Zone, Upper Rock Creek 
Master Plan   
A. Montgomery Hospice: Preliminary Plan Amendment No. 11994021A:  

Resubdivide the existing Montgomery Hospice lot into two lots and 
apply a Rural Open Space Easement to a new lot (1.99 acres) to be 
conveyed to the Preserve at Rock Creek and create a second lot for the 
Hospice, located in the western quadrant of the intersection of Bowie 
Mill Road and Muncaster Mill Road (MD 115), approximately 6.93 acres 
Staff Recommendation: Approval with Conditions  

B. Preserve at Rock Creek: Preliminary Plan 12006032B and 82006011A:  
Release the Rural Open Space Easement on existing Parcel G of the Rock 
Creek Preserve, 1.99 acres 
Staff Recommendation: Approval with Conditions  

C. Preserve at Rock Creek: Site Plan No. 82006011A:  
Release the Rural Open Space Easement on existing Parcel G of the Rock 
Creek Preserve, 1.99 acres 
Staff Recommendation: Approval with Conditions 

 
Applicants: Ann Mitchell (Montgomery Hospice) 
      David Duggar (SM Bowie Mill) 
Submittal Date: 07/19/2012   
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(Summary continued) 
 
Following the approval of a special exception by the Board of Appeals, the preliminary plan for Montgomery 
Hospice was approved for one, 6.3 acre lot in the RE-1 zone on November 14, 1995. The Preserve at Rock 
Creek  
 
(SM Bowie Mill) preliminary plan was approved for 186 lots on 467.84 acres in the RNC zone on June 6,  
2007 and the site plan was approved on September 27, 2007 also for 186 lots on 467.84 acres. More 
than 65 percent of the Preserve at Rock Creek property was either dedicated to Parks or retained as 
rural open space and placed under a Rural Open Space (ROS) easement. 
The Montgomery Hospice has been operating on the property as Montgomery County’s only dedicated 
hospice facility since the late 1990’s; the adjacent Preserve at Rock Creek development is currently 
under construction with significant sections of homes completed and occupied.   
 
The Applications are presented together, as they seek to release a ROS easement per the October 7, 
2013 Code Interpretation Policy for Release of Rural Open Space Easement or Covenant.  The Applicants 
propose to lift the ROS easement from a 1.99 acre open space parcel on the SM Bowie Mill property and 
replace the ROS easement on an equally sized parcel, to be created by subdivision under this 
application, on Montgomery Hospice property.  Montgomery Hospice and SM Bowie Mill would then 
swap ownership of those 1.99 acre parcels (SM Bowie Mill receiving the newly created and encumbered 
parcel and Montgomery Hospice receiving the newly unencumbered property), thus leaving the SM 
Bowie Mill development (Preserve at Rock Creek), in conformance with the density and open space 
requirements of their preliminary plan and site plan approvals; and leaving Montgomery Hospice with 
an unencumbered 1.99 acre property adjacent to the existing hospice building for future consideration 
of development consistent with its hospice activities.   
 

RECOMMENDATION AND CONDITIONS 

A. Montgomery Hospice: Preliminary Plan Amendment No. 11994021A 
Staff recommends approval of Preliminary Plan No. 11994021A with the following conditions: 
1) Approval is limited to one lot of approximately 4.93 acres and one open     
 space parcel with a minimum area of 1.9999 acres. 

2) The record plat must reference the Common Open Space Covenant recorded at Liber   
 28045 Folio 578 over the entire open space parcel identified as “Proposed    
 Parcel H” as shown on the approved preliminary plan.  

3) Prior to recordation of the plat(s), Applicant must obtain approval from the Board of   
 Appeals to reflect the change in property boundaries for Special Exception S-2045. 

4) Prior to recordation of the plat, a revised preliminary plan with amended boundary lines  
 must be certified by Staff.   

5) Approval under this Preliminary Plan will remain valid for 36 months from its initiation   
 date and that prior to the expiration of this validity period, a final record plat for all   
 property delineated on the approved Preliminary Plan must be recorded in the    
 Montgomery County Land Records, or a request for an extension must be filed.   
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B. Preserve at Rock Creek: Preliminary Plan 12006032B and 82006011A: 
Staff recommends approval of Preliminary Plan No. 12006032A with the following conditions: 
1)  Record plat to designate Parcel G, Block F, as shown on Record Plat No. 24250, Preserve   
 at Rock Creek as an outlot. 

2) Prior to recordation of the plat, a revised preliminary plan with amended boundary lines  
 must be certified by Staff.   

3) Approval under this Preliminary Plan will remain valid for 36 months from its initiation   
 date and that prior to the expiration of this validity period, a final record plat for all   
 property delineated on the approved Preliminary Plan must be recorded in the    
 Montgomery County Land Records, or a request for an extension must be filed.   

 
C. Preserve at Rock Creek: Site Plan No. 82006011A: 

Staff recommends approval of the Site Plan No. 82006011B with the following condition: 
1)  Prior to recordation of the plat, a revised site plan with amended boundary lines   
 must be certified by Staff.    

All previous conditions of approval of Preliminary Plan 119940210, Preliminary Plan 120060320 and Site 
Plan 820060110 will remain valid, unchanged, and in full force and effect.  

 

SITE DESCRIPTION 

The properties that are part of this application include the Montgomery Hospice, (“Hospice”) and the 
SM Bowie Mill property (“Preserve at Rock Creek” or “Preserve”).  The Montgomery Hospice includes 
four parcels totaling 7.43 acres of land in the RE-1 zone, operated as a Hospice and located on the 
southeast corner of the intersection of Muncaster Mill Road and Bowie Mill Road, (“Hospice Property”)  
1) The Preserve at Rock Creek (12006032B and 82006011A), and 2) The Preserve is a 467.84 acre 
subdivision approved for 186 lots with 308 acres as Rural Open Space or Parks dedication, currently 
under development by Stanley Martin Homes in the RNC Zone and located along the east side of 
portions of Bowie Mill Road, the northeast side of Muncaster Mill Road, the north side of MD Route 200, 
and west of the North Branch of Rock Creek (“Preserve Property”) (Figure 1).   
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Currently separating the Preserve Property from the Hospice Property is a small stream and wooded 
stream valley that has its headwaters near Magruder High School, and flows northwest along Muncaster 
Mill Road toward Rock Creek and bisecting the Hospice Property (Figure 2).  The Hospice Property 
includes two recorded parcels, one accommodates the Hospice building (Parcel C) and the second 
(Parcel B) which was created when the Hospice preliminary plan was approved to accommodate a 
realignment of Bowie Mill Road at the Needwood Road and Muncaster Mill Road intersection. (Figure 3) 
This realignment was removed from consideration by the 2006 Upper Rock Creek Master Plan.  The 
Hospice building is constructed in the southern portion of the Parcel C on high terrain.  To the north of 
the Hospice lot there are dozens of recorded lots within the Rock Creek Preserve subdivision with 
detached and attached dwellings wither built or under construction on the Preserve Property  

 

 

Figure 2 
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     Figure 3 

 

PREVIOUS APPROVALS 

The Preserve at Rock Creek 
The Preserve at Rock Creek (formerly known as Bowie Mill Estates), Preliminary Plan No. 120060320 was 
heard by the Planning Board on January 11, 2007 and approved on June 6, 2007 by MCPB No. 07-62 
(“Preserve Preliminary Plan”).  The Preserve Preliminary Plan has approval to create 186 lots for 186 
dwelling units, and creates 293 acres of Rural Open Space (66.7% of total) on the Preserve Property.   

The Preserve at Rock Creek Site Plan No. 820060110 was heard by the Planning Board on May 24, 2007 
and continued on June 28, 2007, and approved on September 21, 2007 by MCPB No. 07-109 (“Preserve 
Site Plan”).  The Preserve Site Plan approved the construction of 158 one-family detached and 28 one-
family attached (including 15% MPDU) on the Preserve Property.  The Preserve Site Plan also 
conditioned the entire Preserve Property be capped at 8% impervious surface to conform with the 
Upper Rock Creek Master Plan. 
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The Preserve Preliminary Plan was amended as Preliminary Plan No. 12006032A by MCPB No. 12-110 on 
September 26, 2012 to change previously approved conditions 29 and 30, and to remove condition 33, 
which were triggers regarding the restoration of the Historic resource located on the Preserve Property.   

Montgomery Hospice 
The Montgomery Hospice Society Preliminary Plan No. 119940210 was approved by resolution on 
November 12, 1995 to allow the development of a health care facility, as outlined by the Board of 
Appeals Case No. S-2045 for a Domiciliary Care Home, and to meet required forest conservation 
conditions.  At the time of approval, there was no impervious surface limitation in the relevant Master 
Plan for the Hospice Property. 
 
DISCUSSION 

On July 19, 2012, amendments to the Preserve at Rock Creek Preliminary Plan No. 12006032B 
(“Preserve Preliminary Amendment”), Site Plan No. 82006011A (“Preserve Site Amendment”), and the 
Montgomery Hospice Preliminary Plan No. 11994021A (“Hospice Amendment”) were filed.  The ultimate 
purpose of this exercise is to provide some flexibility for the Hospice to grow and expand its operations 
on property adjacent to its current facility but owned by the Preserve at Rock Creek.  The means of 
doing so is to lift the ROS easement from the 1.99 acre Parcel G, Block F, Rock Creek Preserve and to 
create an open space parcel on the Hospice Property of 1.99 acres upon which a new ROS easement can 
be placed.  The properties would then be exchanged between the two property owners.     

Parcel G, Block F (“Parcel G”) is adjacent to the Hospice building on Muncaster Mill Road.  Parcel G is 
separated by a small creek from the bulk of the Preserve Property and has frontage directly on 
Muncaster Mill Road, a state highway.  Parcel G was included in the gross tract area and was accounted 
for in the Rural Open Space requirement for the Preserve Property approvals.  The Hospice Property is 
bisected by the same small creek, having nearly half of its land located on each side of the stream with 
the existing Hospice facility on the southern half adjacent to Parcel G (Figure 4).  The Hospice Applicant 
has proposed this request to acquire the unencumbered Parcel G in trade for a portion of their property 
that is currently separated from the Hospice building by the stream, stream buffer and conservation 
easement.  It is the belief of the Hospice Applicant that Parcel G is more accessible to the existing 
Hospice building and therefore, more desirable for possible development with a use related to the 
Hospice. 
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Figure 4 

Figure 5 
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Approval of these applications will result in the Hospice acquiring property from the Preserve that is 
immediately adjacent and accessible to the Hospice building and that will have no ROS easement 
encumbrances.  At the same time, the Preserve will acquire land of equal size and arguably higher, 
ecological value with a replacement for the released ROS Easement so that it can remain in compliance 
with the density and open space findings contained in the original preliminary and site plan approvals.  

With this, the Hospice would consolidate the remainder of their lot with a platted parcel and unplatted 
parcel into a new lot for the Hospice building.  Since the Hospice has not provided any specific plans for 
development of its expanded site, Staff recommends that Parcel G, Block H be re-platted as an outlot so 
that it would not be eligible to receive a building permit until a determination is made regarding its 
development potential. (Image 5) 

The Planning Board must approve the following in order for the Applicant to complete the entire 
transaction: 

1) Release the ROS easement from Parcel G, Block F, Preserve at Rock Creek;  
 

2) Resubdivision of the 6.9 acre Hospice lot (Parcel C, RE-1 zone) with Parcel B and a remnant 
parcel into two lots; one at 4.9 acres to contain the Hospice building (S-2045), and,  a 1.99 acre 
open space parcel on which the ROS easement released from Parcel G, will be replaced. 

Figure 6 
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From a property boundary perspective, the end result of these requested amendments is that the 
Preserve at Rock Creek subdivision boundaries will change slightly in shape, having swapped one parcel 
for another parcel of equal size with no net change in the required ROS easement area.  The Preserve at 
Rock Creek would remain in conformance with their prior approvals and be able to continue on with 
development of the remaining vacant lots.  The Hospice will continue to have ownership of the same 
gross area, but it would now own two properties; one lot around the Hospice building and an outlot; 
former Parcel G.   

 
RELEASE OF RURAL OPEN SPACE EASEMENT 
 
On May 2, 2013, the Planning Board established a Policy on the Release of Rural Open Space Easements 
(“Policy”) (Attachment 1), in which it would consider five specific criteria to determine whether to 
release an existing Rural Open Space Easement.  In a letter dated March 28, 2014, (Attachment 3) the 
Hospice Applicant provides justification as to how the request meets all five criteria. 
 

a. The Purpose for the release must be to balance another public interest; 
The purpose of the release is to allow the Hospice to acquire the unencumbered Parcel G, Block 
F, in trade for a portion of their property that is currently separated from the Hospice building 
by a stream, stream buffer and conservation easement.  The Hospice Applicant firmly believes 
that because of Parcel G’s superior accessibility to the existing Hospice building, it is more 
desirable for possible development with a use related to the Hospice.  Further, the purpose of 
this release is to balance the interests of the Montgomery Hospice, which serves a public 
benefit.  In the Applicant’s Letter of Explanation (Attachment 2), a discussion of the facility’s 
mission, history and background is provided and gives ample evidence that the Hospice provides 
a public benefit.  As the County’s only facility entirely dedicated to end-of-life care and which 
provides care for more than 30% of county residents with such critical needs, the true benefit 
that Montgomery Hospice provides cannot be overstated.  The transfer of the unfettered Parcel 
G,   provides the Montgomery Hospice with an area of land adjacent to their existing building 
that is more accessible to that building; fronts to an arterial highway and is located at a traffic 
controlled intersection.  The Hospice Applicant believes that the property has potential for 
development with a Hospice related use and that it is ostensibly more developable than the 
property which they will convey to the Preserve at Rock Creek.   
 

b. The party requesting such release must, at a minimum, provide another property, similarly 
situated in location (watershed), and size, to be encumbered with the same Rural Open Space 
restriction so that the intension of “perpetuity” as required by the Zoning Ordinance is 
addressed; 
 
Montgomery Hospice is providing the Preserve at Rock Creek with an area of land for ROS equal 
in size (87,070 sq. ft.) to the area of land it is requesting be released from ROS restrictions.  
These properties are within the same watershed and are less than 500 feet from each other.  
The property that is to be newly encumbered is equally, if not more desirable to be placed 
under such an encumbrance.  It is more steeply sloped than the other property and contains 
similar forest resources. The property which the Hospice is to convey is more reasonably 
attached to the Preserve development than Parcel G because it is not separated from the 
Hospice building by a stream buffer and conservation easement.  Therefore, if it was transferred 
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to the Preserve, it is more likely to be monitored by the Preserve HOA because it would be 
within eyeshot of the residents of the Preserve.  
 
Parcel G, on the other hand, is not as sloped and is better monitored as undeveloped land next 
to a high school by the Hospice staff.  These two considerations should also be considered as 
additional public benefits.      
 

c. The replacement, or substitute property would have been acceptable as the Rural Open Space 
property in the original development application under which the Rural Open Space easement 
was approved; 
 
The land proposed to receive the new ROS easement is adjacent to the larger Preserve at Rock 
Creek property and is mostly forested and partially in the stream valley buffer.  There is no 
reason to believe that it would not have been included in Rural Open Space had it always been 
part of the Preserve Property.  Because of its relative position to the Preserve subdivision, it is a 
logical extension of that subdivision’s open space. 

 
d. The impact of such release cannot place the party who granted the Rural Open Space easement 

as a condition of approval in a position in which its entitlements, such as density, may be 
challenged; and 
 
Because the Preserve Property is receiving new Rural Open Space easement equal in size to the 
area it proposes releasing, the previous findings for percentage of total tract area protected as 
Rural Open Space does not change; nor does the total allowed density on the Preserve Property.  
The RE-1 zoning on the property to be transferred to the Preserve carries with it, a higher 
density than that allowed for the same area of property zoned RNC. The development will 
continue to meet all RNC zoning standards including density and open space requirements. 
 
The Montgomery Hospice property will change is configuration by virtue of this application; 
therefore, as a special exception use, Staff recommends that the Applicant seek Board of 
Appeals acknowledgement that the property boundaries have changed prior to recordation of 
plats.  The Hospice lot will continue to meet RE-1 zoning standards.     
 

e. There must be a finding of conformance with Master Plan for the ultimate replacement of Rural 
Open Space restricted property. 
 

If approved, both the Hospice development and the Preserve at Rock Creek development 
remain in substantial conformance with the Upper Rock Creek Master Plan.   The lands to be 
swapped are not specifically discussed in the Master Plan.  No new development is currently 
proposed or enabled by this ROS easement removal and the land transfer, as conditioned by 
establishing an outlot, provides assurances that any new development will require Planning 
Board review and approval, including considerations for water quality protection in the Upper 
Rock Creek Special Protection Area.  Given the logical nature of the land transfer with respect to 
the adjoining ownership of each property, the property swap will be seamless.  
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The proposed swap of land and Rural Open Space easements between the Preserve Property 
and the Hospice Property meets the five criteria for releasing a Rural Open Space easement, and 
therefore, Staff supports the release. 

 

Subdivision Discussion (Figure 7)  

In order to accommodate the equal transfer of 1.99 acres of land between the two Applicants, the 
Hospice lot identified as Parcel C, Montgomery Hospice at 6.28 acres must be resubdivided to create a 
1.99 acre open space parcel with a 1.99 acre Rural Open Space easement for transfer to the Preserve at 
Rock Creek.  A second record lot must be created for the Hospice building.  The record  lot for the 
Hospice building will be a consolidation of the following properties that are all under ownership of 
Montgomery Hospice: The remainder of Parcel C that is not included in the 1.99 acre lot; Parcel B, 
Montgomery Hospice, which is no longer necessary for the Bowie Mill Road realignment and an 
unplatted parcel (P748 - liber 32600/folio 611) which was created by deed for possible dedication for 
the cul-de-sac bulb for Bowie Mill Road.  This cul-de-sac is no longer necessary since the realignment of 
Bowie Mill Road is no longer recommended in the Master Plan.  Parcel 802 with an area of 20,960 
square feet as shown on the Preliminary Plan drawing will be dedicated for Muncaster Mill Road (MD 
115) right-of-way and completes the dedication of this road 50 feet from its centerline.  The 
consolidation of these properties results in a 4.93 acre record lot for the Hospice building in 
conformance with all RE-1 zoning standards.  Because the size of the Hospice building lot will change, 
Staff has recommended a condition that requires the Montgomery Hospice to obtain approval, 
administrative or otherwise, from the Board of Appeals to change the configuration of the property that 
is subject to the Special Exception approval for S-2041, Montgomery Hospice.  

The Hospice Applicant has specifically requested that Parcel G, as it is currently known, remain a 
separate platted property and not consolidated into the Hospice lot.  Parcel G will not necessarily be 
changed in shape or configuration as a result of the removal of the ROS easement, however, Staff has 
recommended a condition of approval the requires Parcel G to be re-platted in order to remove the ROS 
easement notation and to convert the open space parcel into an outlot.  As an outlot, it cannot be 
issued a building permit and it would remain an outlot until such a time that it is evaluated for 
development by the Planning Board and possibly, the Board of Appeals. The Montgomery Hospice 
requests that the Planning Board eliminate this condition and argues that re-platting the property as an 
outlot is an extreme and somewhat costly method to prohibit or control development on the 1.99 acres.  
The Hospice acknowledges that any development for a Hospice related use on this property will be 
subject to a Board of Appeals review which entails a Planning Board review, including approval of a 
forest conservation plan and water quality plan.  The Hospice is of the opinion that the current record 
plat designates Parcel G as “open space” and that this designation alone is sufficient to preclude a 
building permit on the property until further evaluation is done.   

Staff supports the condition requiring Parcel G to be re-platted as an outlot.  The outlot designation 
removes any question as to whether the property can or cannot receive a building permit and that it is 
essentially “on hold” until the Planning Board has the opportunity to review and approve a preliminary 
plan application that makes the proper determinations for master plan conformance, adequate public 
facilities, lot design and zoning conformance.   
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Figure 7 
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FINDINGS 

A. Preliminary Plan 11994021A: Montgomery Hospice 

Compliance with the Subdivision Regulations and Zoning Ordinance  

The proposed lot for the Hospice building, Parcel D, complies with all RE-1 zoning requirements and all 
application sections of the Subdivision Regulations. Parcel D is of the appropriate size, shape width and 
orientation to accommodate the Hospice building and required infrastructure.  All previous findings and 
conditions of approval as part of Preliminary Plan 119940210, Montgomery Hospice Society remain valid 
and are not modified by the approval of this Application.   
 

B. Preliminary Plan 12006032B: Preserve at Rock Creek 

Compliance with the Subdivision Regulations and Zoning Ordinance  

The proposed amendment to Preliminary Plan 12006032B complies with the subdivision regulations and 
the Zoning Ordinance for the RNC Zone.  The Amendment does not change the size, shape, width, 
orientation or quantity of any previously approved building lots, and does not change any public access 
points.  The amendment does not conflict with any of the dimensional requirements of the RNC Zone 
regarding area, frontage, width or ability to meet setbacks, however it does change the shape of the 
previously approved Rural Open Space easement.  With the findings made with the previous discussion 
of the five criteria for evaluating a request for the release of an existing Rural Open Space easement, the 
Amendment does not change the quality or quantity of Rural Open Space easement required by the RNC 
Zone. 
 
All other previous findings and conditions of approval for Preliminary Plan 120060320 not discussed 
herein remain valid and are not modified by the approval of this Application.   
 

C. Site Plan 82006011A: Preserve at Rock Creek 

The site plan continues meets all of the requirements of the zone in which it is located. 

The Amendment does not change any of the dimensional requirements of the RNC Zone regarding area, 
frontage, width or ability to meet setbacks, however it does change the shape of the previously 
approved Rural Open Space Easements.  With the findings made with the previous discussion of the five 
criteria for evaluating a request for the release of an existing Rural Open Space Easement, the 
Amendment does not change the quality or quantity of Rural Open Space easement required by the RNC 
Zone.  Therefore, Staff finds the amendment meets all the requirements of the RNC Zone. 
 

The locations of buildings and structures, open spaces, landscaping, and pedestrian and vehicular 

circulation systems are adequate, safe, and efficient. 

The location of buildings and structures, landscaping, and pedestrian and vehicular circulation and 
systems are not changed with this amendment.  The location of open spaces, and specifically the Rural 
Open Space Easements is changed with the amendment.  The location proposed for release from Rural 
Open Space was located on the opposite side of a creek from the majority of the Preserve Property and 
against a state highway.  The new location proposed for Rural Open Space is on the same side of the 
creek as the Preserve Property, and is equal in size and has additional benefit to the Preserve Property 
because it has equal environmental benefit but is more accessible and more easily monitored by the 
homeowners of the Preserve at Rock Creek. The new open space is adequate for purposes of meeting 
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open space requirements, but superior in safety and efficiency because of its relative location to the 
homeowners who may best benefit from it.   
 

All other previous finds and conditions of approval for Site Plan 820060110 not discussed herein remain 
valid and are not modified by the approval of this Application.   
 

COMMUNITY OUTREACH 

The three applications were properly signed and noticed in accordance with Planning Board adopted 

procedures.  Staff has received no public comment on any of the three applications. 

CONCLUSION 

Staff finds that the request to lift the ROS easement from Parcel G, Block F, Preserve at Rock Creek 

meets the five criteria used to evaluate such requests as established by Board Policy.  Further, Staff finds 

that the proposal to subdivide the Montgomery Hospice property into two lots to accommodate 

replacement of the ROS easement is in conformance with all zoning and subdivision requirements.      

 

Attachments  

1) Release of Easement Policy 

2) Applicant Statement of Operation 

3) Applicant Statement of Justification 



 

 
CODE INTERPRETATION POLICY 

 

DATE 

October 7, 2013 

SECTION OF CODE 

59-C-9.574 (h)(4), 59-C-

9.571, 59-C-9.23.1 

Release of Rural Open Space 

Easement or Covenant 

STATEMENT/BACKGROUND OF ISSUE 

 
Introduction 

 

Two projects have been presented to Planning Staff regarding the potential transfer and 

development of property currently protected by Rural Open Space (“ROS) easements granted to The 

Maryland-National Capital Park and Planning Commission (“Commission”), which would require the 

Planning Board to approve the release of ROS easements:  1) for redevelopment/modernization of 

Farquhar Middle School, which would require release of an ROS Easement granted by Pulte Home 

Corporation over property dedicated to the Commission (“Park Property”) as part of the Batchellors 

Forest development, and 2) for expansion of the Montgomery County Hospice (“Hospice”) site, which 

would require release of an ROS Easement granted by Stanley Martin as part of the Preserve at Rock 

Creek development.  Each project is proposing to have the existing ROS easements released, exchange 

the protected property with adjacent properties that are not part of the original application, and place an 

ROS easement on the exchanged property.  Staff presented these proposals to the Board solely to 

establish the context for the Board to consider and adopt a policy to guide the release of certain ROS 

easements through consistent bases for such release.  

 

Park Property 

 The Park Property involves a 17.4-acre property that was dedicated to the M-NCPPC as required 

for approval of the Batchellors Forest Preliminary Plan #120060850 and Site Plan #820080190/A for 

development to be used an active park in accordance with the Olney Master Plan (page 28 of the Land 

Use Section), and encumbered by an ROS easement to protect the site as required under §59-C-

9.574(h)(4).  Batchellors Forest is comprised of 37 one-family detached and attached lots in the Rural 

Neighborhood Cluster (“RNC”) Zone, located across Batchellors Forest Road from the Park Property.  

Consistent with the RNC zone, the plan provides approximately 70% of the tract area as ROS; a portion 

surrounding the homes and property owned by the homeowner’s association-protected by an ROS 

easement granted to The M-NCPPC and Sandy Spring Green Space, with the balance being the Park 

Property.  Batchellors Forest is dependent on the Park Property to meet its density and ROS development 

standards of the zone. Adjacent to the Park Property is Farquhar Middle School, which is slated for 

reconstruction and would require relocation of students for at least two years while the building is razed 

and reconstructed on site.  Therefore, at the urging of the parents, and with official support of the Board 

of Education, the Montgomery County Public Schools (“MCPS”) is proposing to build the new school on 

the adjacent Park Property so that the students could remain at the existing school during construction, 

after which the students would be relocated to the new school, and the existing school site would be 

developed into the park contemplated by the Master Plan.  If approved, the process required to implement 

the exchange of properties will be outlined in separate agreements among MCPS, M-NCPPC, the County 

and Pulte.  The action requested by the Board at this time is approval of the policy to provide guidance to 

Planning Staff and MCPS to determine, if appropriate, the conditions required to release the existing ROS 

easement from the Park Property. 

MONTGOMERY  COUNTY  PLANNING  DEPARTMENT  
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 
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ATTACHMENT A



 

Hospice Site 

 The Casey House at 6001 Muncaster Mill Road is a hospice program providing medical, nursing 

and other health services in a 14-bed facility that received special exception approval for a Domiciliary 

Care Home in 1994 and subsequent Preliminary Plan approval in 1995.  The Hospice owns four separate 

parcels of land all located in the RE-1 Zone.  The adjoining Preserve at Rock Creek development owned 

by Stanley Martin is within the RNC Zone and consists of 186 one-family attached and detached 

residential units.  Several parcels, which are privately owned, are protected with ROS easements granted 

to the Commission, including a 2 acre tract on Muncaster Mill Road directly adjacent to the Hospice Site. 

 

             The Hospice and Stanley Martin have submitted the amendments (Preliminary Plans 

#11994021A and #12006032B, and Site Plan  #82006011A) (“Amendments”) to exchange parcels of 

land, both of which equal 2 acres in size.  Without release of the ROS easement from the parcel owned by 

Stanley Martin, the Hospice can’t move forward with its expansion plans, as the parcel owned by the 

Hospice is limited for development due to environmental constraints.  Other issues to resolve as part of 

this proposal will be discussed as part of the Board’s consideration of the Amendments at a later hearing.  

The action requested by the Board at this time is approval of the policy to provide guidance to Planning 

Staff and the Applicants to determine, if appropriate, the conditions required to release the existing ROS 

easement from the Stanley Martin parcel. 

 

 

AGENCY INTERPRETATION/POLICY 

 
Discussion 

RNC Zone Criteria 

 The purpose of the RNC zone under §59-C-9.23.1 is to preserve open land, environmentally 

sensitive natural resources and rural community character that would be lost under conventional, large lot 

development.  This is accomplished through site design and protection of open spaces and with the 

provision of public water and sewer to allow clustering of lots.  To implement the purposes of the zone, a 

master plan provides recommendations for vistas, preservation of neighborhood character and 

environmentally sensitive areas to ensure compatibility with the surrounding community.  And more 

specifically, §59-C-9.571 sets forth certain special regulations for development in the RNC zone to 

preserve large areas of contiguous rural open space, consistent with the recommendations and guidelines 

of the applicable master or sector plan. 

 

 Rural Open Space is typically unmanaged land that is contiguous with other open spaces and 

natural resources; however, it may be managed or modified to improve its appearance, function and 

overall condition and can include reforestation, woodland, wetlands, agricultural and meadow 

management, stream bank protection and non-structural stormwater management practices.  Or under 

§59-C-9.571 it may be developed and managed consistent with the recommendations and guidelines of 

the applicable master or sector plan.
1
  The RNC zone does not address whether the ROS easement area is 

required to be in RNC zoned land.   

 

Perpetuity 

 All land designated as the ROS area as part of a development plan, whether developed under the 

standard or optional method must be preserved in perpetuity.  This requires either dedication as parkland 

                                                      
1
 In the case of the Park Property, the Master Plan recommended ball fields and possibly other active recreation on 

the ROS protected land. 
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(limited to standard method development), or application of an easement or covenant in a recordable form 

approved by the Planning Board.  However, in Hyde v. Planning Board,
2
 the Court required the Board to 

protect ROS but agreed with the Board’s attorney that there is no such thing as perpetuity in land use 

when it was suggested that even “perpetual” easements might be extinguished through condemnation or 

abandonment.  Therefore, although the Zoning Ordinance requires preservation in perpetuity, it is clear 

that even the courts would support release of an ROS easement under certain circumstances and 

conditions designed to meet the legislative intent of the preservation in perpetuity.  Therefore, Staff 

recommended the criteria and conditions under which the Board may find it is appropriate to release 

certain ROS easements. 

 

Recommendation 

 Staff recommended that the Planning Board approve the release of certain ROS easements, if and 

when appropriate, as determined by applying the following criteria for their replacement/substitution 

when evaluating the specific request for such release: 

a. The purpose for the release must be to balance another public interest;  

b. The party requesting such release must, at a minimum, provide another property, 

similarly situated in location (watershed), and size, to be encumbered with the same ROS 

restriction so that the intention of “perpetuity” as required by the Zoning Ordinance is 

addressed;  

c. The replacement, or substitute property would have been acceptable as the ROS property 

in the original development application under which the ROS easement was approved; 

d. The impact of such release cannot place the party who granted the ROS easement as a 

condition of approval in a position in which its entitlements, such as density may be 

challenged; and 

e. There must be a finding of conformance with Master Plan for the ultimate replacement of 

ROS restricted property. 

 

           Staff received correspondence and testimony.  A copy of the transcript is available as an 

attachment to this policy.  The primary issue of concern was of meeting the intent to protect ROS 

“in perpetuity.”  The Board found that with the recommended criteria, subject to the revision as 

outlined below, will assure the legislative intent is met. The adopted policy gives direction to 

Planning staff and applicants that a request for release of an ROS easement must include 

sufficient support that meets the recommended criteria.  Furthermore, the request may require 

appropriate amendments to preliminary and/or site plans and address master plan compliance as 

well as compatibility. 

 

           The Planning Board adopted the Rural Open Space Policy by a vote of 5-0, with a 

motion by Commissioner Anderson and seconded by Commissioner Presley.  

Commissioners Anderson, Carrier, Dreyfuss, Presley and Wells-Harley voted in favor of 

the application, with criteria (d) revised as follows: 
 

            The impact of such release cannot place the party who granted the ROS easement as a condition of 

approval in a position in which its entitlements, such as density may be lost.  

INTERPRETATION/POLICY 

NO. 9 

 

DATE 

6-21-13 

AREA CHIEF 

Robert Kronenberg 

                                                      
2
 Hyde v. Planning Board was a challenge in the Batchellors Forest development approval to the park dedication as 

allowable protection of ROS in an optional method development 
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