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 With the recommended conditions, the subject use conforms to all applicable requirements and regulations for 
approval of a landscape contractor business Special Exception (Section 59-G-2.30.00 of Montgomery County 
Zoning Ordinance) and the Development Standards under the RDT Zone.  

 The subject use is consistent with the recommendations of the Damascus Master Plan and is compatible with the 
rural characteristic of the surrounding area. 

 Approval of the Special Exception is not likely to substantially change the nature, character, scope or intensity of 
the current use that has been operated on the Property for the past eight years by the Applicant. 

 There are no notable traffic, circulation, noise or environmental issues associated with the Application provided 
that the recommended conditions are satisfied.  

 The Application requests permission to allow existing structures and impervious surfaces to remain within the 
stream buffer and transition area of the Patuxent PMA and to omit a portion of the stream buffer from the 
conservation easement. To offset the existing impervious area within the stream buffer the Applicant will plant 
0.80 acres of additional forest, and create 0.70 acres of native meadow habitat within the stream buffer onsite. 

 The overall impervious area for the project is reduced from approximately 12.9 percent to 8.6 percent. The 
impervious surface remaining is the minimum necessary for the operation of the business.  

 The proposal does not clear any of the existing forest. 

 The use does not conflict with the Forest Conservation Plan.  
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I. RECOMMENDATION 
 

Staff recommends APPROVAL of Special Exception S-2761 with the following conditions: 
 
1. The maximum number of employees on the site, including the Applicant and his wife who are 

operating out of the office, must be limited to eight (8) 

2. Hours of operation for the landscape contractor business are limited to 7:00 a.m. through 7:00 
p.m. Monday through Friday and 8:00 a.m. through 5:00 p.m. on Saturdays. 

3. The Applicant must remove approximately 8,300 square feet of impervious surfaces as specified 
on the Impervious Area Exhibit dated April 8, 2014. 

4. The Applicant must enter into an agreement with the Board of Appeals to limit impervious 
surfaces to no more than 8.7 percent. 

5. The use must comply with the conditions of the Final Forest Conservation Plan. 

6. The landscape contractor business must not have more than five trucks and three trailers. 

7. The existing single-family detached structure must be used only as an office for the landscape 
contractor business. It must not be used as a residence. 

8. Eight parking spaces shall be located in the gravel area on the north side of the barn and four 
parallel parking spaces shall be located in the gravel area along the edge of the pond west of 
the barn. The existing two driveway parking spaces in front of the single-family detached 
structure must not be modified for additional parking. 

9. Vehicles servicing the landscape contractor business may use only the parking spaces at the 
rear portion of the Property. Trucks, trailers, or other equipment associated with the operation 
must not use the two driveway parking spaces in front of the existing single-family detached 
structure. 

10. There must be no sign identifying the property as a landscape contractor on the Property. 
Existing wall sign on the side of the small barn must be removed. 

11. No wholesale or retail horticultural nursery, or mulch/compost manufacturing operation, shall 
be conducted on the Property.  

12. Plants, mulch and topsoil are to be stored on site in bags on the designated area on the east 
side of the barn. There shall be no storage of chemicals, pesticides, manures or debris on site. 

13. Landscaping  and lighting on the site must be in accordance to the Landscape & Lighting plans 
submitted to MNCPPC-MC Development Review Division on May 19, 2014.  

14. No debris from customers’ homes or properties maybe stored on site.  

15. The Applicant must submit the approved amended Consent Agreement into the record of this 
application within 30 days of the effective date of the Board of Appeals decision.  
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II. STATEMENT OF THE CASE 
 
The Applicant, Robert Pacano/D/B/A Woodstone Group, LLC (“Applicant”) seeks a Special Exception 
identified as S-2761 (“Application” or “Special Exception”) to allow the continuation of a landscape 
contractor business that has been in operation on the Property for the past eight years. The subject 
property is located at 28621 Ridge Road on the east side of the road (MD 27) approximately 2.5 
miles north of its intersection with Kemptown Road (MD 80) in the Damascus Master Plan area 
(“Property” or “Subject Property”). The Property consists of approximately 4.5 acres of land 
identified on Parcel P233 on Tax Map FY-53. The Property is zoned Rural Density Transfer (RDT).  
 
FIGURE 1: Vicinity Map 

 
The Board of Appeals has issued a notice scheduling a public hearing of this Application for June 27, 
2014 before the Hearing Examiner. The Application was originally filed on October 27 2009 with a 
Public Hearing date of April 5, 2010. The Applicant requested and obtained a postponement of the 
hearing indefinitely because various environmental issues needed to be addressed due to the fact 
that the Property is located entirely within the Patuxent River Watershed Primary Management 
Area, the majority of the Property is located within the stream buffer, and the Property is bisected 
by  a stream and wetlands. The Applicant revised the Special Exception site, landscape /lighting, 
and Forest Conservation plans to address issues and concerns that were raised by Staff and 
requested to restart the review process.  
 
The landscape contractor business has five trucks and three trailers. The five trucks include two 
five-ton dump trucks, one one-ton and two two-ton work trucks. The Special Exception proposes a 
total of 14 spaces including 12 parking spaces located in a gravel area at the rear of the property 
and two existing spaces located in the front of the existing dwelling. 
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Hours of operation for the landscape contractor business are limited to 7:00 a.m. through 7:00 p.m. 
Monday through Friday and 8:00 a.m. through 5:00 p.m. on Saturdays. At the time of this writing, 
no letters or other communications have been received from members of the community either in 
support or in opposition to the Application. 
 
FIGURE-2: Existing improvements 

 
 
 
 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

III. APPLICATION 
 
A. The Subject Property  

 
FIGURE-3: Subject Site 

The Subject Property is irregularly shaped and 
consists of 4.5 acres of land. The topography 
slopes to the east (front to back) rising up at the 
eastern most (rear) portion of the Property 
where the forested area is located. The Property 
contains 0.95-acre of forest and is currently 
utilized as a landscape contractor business. 
Existing improvements include a two-story frame 
house that serves as an office for the business, a 
two-story barn (30.5’X 40”)that is used to store 

three trailers, an equipment storage shade (18’X12’) and a smaller shed also used for storage 
purposes, gravel parking areas, and driveways.  
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The Property also contains an existing farm-pond. An unnamed stream enters the site along the 
north central Property line and flows in a southerly direction to the farm pond. The existing 
house on the Property is served by well and septic. The extent of the use of the existing septic 
system is among the issues that are addressed as part of the review of this Application. 
 
The Property is accessed from Ridge Road by an 83-foot wide gravel driveway apron that is 
connected to the two parking spaces in front of the two-story house (located 50 feet from the 
street). The driveway apron narrows to a 24-foot wide driveway that extends to the rear of the 
property and widens again as it approaches the area where most of the business activities are 
conducted. A gravel parking area for trucks, trailers and employee vehicles is located in this 
area. The large barn, the equipment storage, and the farm-pond are also located in the same 
area.  
 

B. Neighborhood and Its Character 
 
For purposes of this Application, Staff defines the surrounding neighborhood as farmland and 
residential uses located within a 1,500 feet radius of the Subject Property.  
 

The neighborhood is predominantly agricultural with single-family detached residential homes 
on large estate type lots and unimproved parcels, all in the RDT Zone. The Subject Property is 
surrounded with residential properties to the north, south, and east. To the west, across Ridge 
Road, are located a 137 acre farm and residential homes.  
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FIGURE 4: Surrounding Neighborhood 
 

 
 

C. Planning and Zoning History 
 
The Property was placed in the R-R (renamed R-200 in 1973) Zone with the 1956 
comprehensive rezoning and was placed in the RDT Zone in 1980. The 2006 Damascus Master 
Plan and Sectional Map Amendment retained the Property in the RDT Zone. 
 

IV. ANALYSIS AND FINDINGS 
 

A. Consistency with the Master Plan 
 

Staff finds the proposed Special Exception to be consistent with the approved Master Plan 
for the area. The Property is within the Damascus Master Plan (2006) area. According to the 
Master Plan, it is located in the “rural area” and the Master Plan reconfirmed the RDT 
zoning for the Property. The Master Plan does not have specific recommendations 
regarding special exceptions for landscape contractors in the Master Plan area; however, it 
provides the following recommendations with respect to Special Exceptions in general 
within the rural areas (p 37):  

 
 Endorse and support criteria for evaluation of agriculturally related Special Exceptions. 
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 When evaluating compatibility with surrounding land uses the impact of agricultural 
related Special Exceptions in agricultural zones do not necessarily need to be controlled 
as stringently as the impact of similar Special Exceptions in a residential zone. 

 Establish Special Exception guidelines for rural vista protection in the Rural Area of 
Damascus. 

 

Rural Vista Protection  
 
The Master Plan encourages the protection of rural vistas that are “intrinsic to the character 
of the Damascus Vicinity”. In the implementation chapter, the Master Plan includes a 
language to guide reviews of Special Exception uses in the rural area: 
 

“…when Special Exceptions are proposed in Transition and Rural Areas within the 
Damascus Master Plan area, their review should take into special consideration the 
preservation of these long vistas that are part of the unique character of the 
community. Any proposed land use that would impede those vistas should be 
discouraged unless it serves an important public purpose.” p.103 

 
There is no proposed development on the Subject Property and therefore, there is no new 
disturbance proposed by the subject Special Exception. The proposed use is located at the 
rear of the Property at an elevation lower than the surrounding residential uses backed into 
a heavily forested area of the Property. The possibility of viewing a long vista from the road 
is already restricted due to topographical nature of the Property and existing forest. The use 
is buffered from the very few adjacent residences by substantial distance, natural 
topography and wooded areas.  
 
Upper Patuxent River Watershed/ Impervious Surface 
 
The Property is located within the upper Patuxent River Watershed. The Master Plan makes 
references to Patuxent River Watershed Functional Master Plan, which delineates a primary 
management area (PMA) limiting uses within ¼ mile from the mainstream and ⅛ mile from 
all tributes of the Patuxent and restricting imperviousness to 10 percent in low-density 
zones (please see detailed discussion on the watershed and impervious areas below)  

 
B. Environment 

 
Consistency with Environmental Guidelines 
The Application meets the requirements of Chapter 22A of the Montgomery County Forest 
Conservation Law. A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) was 
approved for this 4.5-acre site on August 13, 2011. The Property currently has 0.95 acres of 
forest of which 0.90 acres is one contiguous stand that encompasses steep slopes on highly 
erodible soils, and is located along the eastern property boundary. Approximately 0.05 acres of 
forest which is contiguous to larger off-site forest, is located along the southern Property 
boundary, south of the pond. Six large trees were identified outside of the existing forest, 
including two specimen trees (see attached Forest Conservation report). 
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The Property drains to the Patuxent River, which is classified by the State of Maryland as Use III-
P waters. The entire Property is located within the Patuxent River PMA and approximately 90 
percent of the Property is located within a stream valley buffer (please refer to the attached 
FCP report for further discussion regarding encroachment into the stream buffer and 
mitigation). A perennial stream enters the site along the north-central property line and flows 
in a southerly direction, under the gravel driveway, to an existing in-stream farm pond. The 
stream and pond bisect the Property. Emergent wetlands line the stream channel, upstream of 
the pond. The land surrounding the pond and along the stream channel are maintained as a 
mowed lawn, with a few scattered trees. There is no mapped 100-year floodplain on the 
Property. 
 
Impervious Area Limits and Stream Buffer Impacts 
 
This Property is located entirely within the Patuxent River PMA. The PMA is an area of land 
located within ¼ mile (1,320 feet) of the Patuxent River and Hawlings River mainstems, and ⅛ 
mile (660 feet) of all tributaries of the Patuxent and Hawlings Rivers. The PMA consists of the 
stream valley buffer and the transition area. There are specific requirements outlined in the 
Environmental Guidelines for properties located within the PMA. The stream valley buffer is 
delineated based on the normal criteria outlined in the Environmental Guidelines, which for this 
Property is a minimum of 150 feet from the stream and expanded to include environmentally 
sensitive features such as steep slopes and highly erodible soils. The remaining area within the 
PMA is the transition area. The Environmental Guidelines for the PMA note that the stream 
buffer must be left undisturbed and in its natural state and any disturbance of the stream 
buffer requires M-NCPPC Staff review. The Environmental Guidelines note that overall 
imperviousness within the transition area should not exceed ten percent.  
 
The Property is currently developed and no additional construction is proposed. The Property is 
located entirely within the PMA and approximately 90% of the site is located within the stream 
buffer, which severely limits the use of the Property. Currently, the Property contains 
approximately 25,200 square feet of impervious surfaces.  Approximately 19,500 square feet of 
this impervious area is located within the stream buffer and includes a barn, two sheds, gravel 
parking area and the majority of the gravel driveway. Approximately 5,700 square feet of 
impervious area is located outside the stream buffer, within the transition area and includes a 
house, gravel parking area, and the remainder of the gravel driveway.    
 
The Applicant has made efforts to reduce the amount of impervious surfaces for the project by 
proposing to remove approximately 8,300 square feet of existing impervious area, including 
7,039 square feet of gravel parking area from within the stream buffer and 1,262 square feet of 
gravel parking area from the transition area. The remaining 16,900 square feet of impervious 
area is necessary for the continued operation of the landscape contractor business. The 
remaining features include the existing house to be used as the business office, the gravel 
driveway, the barn and two sheds for equipment and material storage, and gravel parking area 
for employees and vehicles necessary for the business. The impervious area for the project was 
reduced from approximately 12.9 percent to 8.6 percent. Staff finds that the Applicant has 
made significant strides to reduce impervious coverage given the constraints of the Property. 
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The Application proposes to offset the existing features to remain within the stream valley 
buffer and transition area by providing 0.70 acres of reforestation and 0.70 acres of native 
meadow plantings within the stream buffer. These plantings are in addition to the 
requirements being met for the forest conservation law which include 0.90 acres of forest 
retention and 0.10 acres of reforestation within the stream buffer. The Application proposes to 
protect the portion of the stream buffer that contains the stream, pond, existing forest to be 
retained, planted forest and planted meadow in a Category I conservation easement. The area 
proposed as a meadow habitat will be protected in a modified easement to allow for annual 
mowing necessary for the success of this habitat. The remaining stream buffer area will not be 
protected in a conservation easement and includes the existing impervious features to remain 
for the landscape contractor business to operate, the area of the embankment for the existing 
pond, and an area maintained in grass near the house/office along Ridge Road. The area 
maintained in grass includes the existing well.  
 
The septic system serving the Property has limitations. The existing septic system is not built to 
current standards; however, the Montgomery County Department of Permitting Services, by 
concept agreement, has allowed the system to continue to serve the existing house provided 
that the use of the house is limited to serving as an office to the landscape contractor business. 
Residential use would not be allowed while the house is being used as an office for the business 
since the septic system does not have the capacity to serve both uses. The Applicant has 
submitted a revised concept agreement to DPS agreeing to the restriction placed on the use of 
the house. By e-mail dated May 20, 2014, DPS has stated that the amended agreement is 
acceptable pending any revisions made necessary by the Hearing Examiner’s decision. Staff 
recommends that the Applicant should submit the approved Concept Agreement to the Board 
of Appeals 45 days after the effective date of the Board’s decision. 
 
In the event that the septic system must be relocated in the future, land is being made available 
outside of the conservation easement and the well arc to allow for this to happen. For these 
reasons, Staff finds that the area proposed for protection in a conservation easement and the 
proposed amount of impervious surfaces is acceptable. 
 
Forest Conservation  
The Application meets the requirements of Chapter 22A of the Montgomery County Forest 
Conservation Law. A Final Forest Conservation Plan has been submitted for review and is 
recommended for approval as a separate action by the Planning Board as part of this Special 
Exception Application (see attached Forest Conservation report).  
 
Forest Conversation Variance Request 
The Applicant submitted a variance request in a letter dated April 9, 2014 (Attachment C). The 
Applicant proposes to remove one (1) specimen tree that is 30 inches and greater, diameter at 
breast height (DBH), which is considered high priority for retention under Section 22A-12(b) (3) 
of the County Forest Conservation Law.  
 
Note: For a complete analysis of conformance with Chapter 22A, please refer to the Final Forest 
Conservation Plan Staff report being considered concurrently with this Special Exception review.  
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Stormwater Management 
The Applicant must obtain a sediment control permit because land disturbance will exceed 
5,000 square feet. However, DPS has indicated that stormwater management is not required 
for this Application because the proposed disturbance is for the sole purpose of removal of 
impervious surfaces. 

V. SPECIAL EXCEPTION FINDINGS 
 

A. Standard For Evaluation (59-G-1.2.1) 
 

Special Exception must not be granted without the findings required by this Article. In 
making these findings, the Board of Appeals, Hearing Examiner, or District Council, as the 
case may be, must consider the inherent and non-inherent adverse effects of the use on 
nearby properties and the general neighborhood at the proposed location, irrespective of 
adverse effects the use might have if established elsewhere in the zone. Inherent adverse 
effects are the physical and operational characteristics necessarily associated with the 
particular use, regardless of its physical size or scale of operations. Inherent adverse 
effects alone are not a sufficient basis for denial of a Special Exception. Non-inherent 
adverse effects are physical and operational characteristics not necessarily associated 
with the particular use, or adverse effects created by unusual characteristics of the site. 
Non-inherent adverse effects, alone or in conjunction with inherent adverse effects, are a 
sufficient basis to deny a Special Exception. 

 
As established in previous special exception cases, seven criteria are used to identify the 
physical and operational characteristics of a use. Those criteria are size, scale, scope, 
lighting, noise, traffic, and the environment. What must be determined is whether these 
effects are acceptable or would create adverse impacts sufficient to result in denial. The 
inherent, generic physical and operational characteristics associated with a landscape 
contractor business are (1) buildings, structures, outdoor areas for the storage of plants and 
gardening-related equipment (2) outdoor storage of mulch, soil and landscaping materials in 
bulk and in containers (3) on-site storage of business vehicles and equipment including small 
trucks and landscaping trailers (4) traffic associated with the trips to the site by employees, 
suppliers and customers; trips to and from the site by employees engaged in off-site 
landscaping activities, (5) adequate parking areas to accommodate customers and Staff, (6) 
dust and noise associated with the movement of landscaping products and the loading and 
unloading of landscaping equipment, and (7) long hours of operation. 
 
The proposed landscape contractor is small in scale and does not have many of the 
characteristics that might produce adverse effects on adjoining neighbors or the surrounding 
area. Vehicular traffic is limited to those generated by employee of the operation. With the 
exception of the existing dwelling which will be utilized as an office, most of the activities 
related to the operation of the business are conducted about 300 feet from the road behind 
a farm pond and surrounded with existing trees and areas that will be reforested as part of 
this Application. Most of the business is conducted off-site and there will be no customers 
coming to the site. The site is strictly used for storage of equipment, few bagged mulch 
items, and vehicles associated with the business. The business will generate minimal noise 
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since mulch is not manufactured on site. Many of the characteristics of the Special Exception 
are inherent. The scale of the existing structures, the internal vehicular circulation system, 
and the on-site parking areas shown on the Special Exception site plan are operational 
characteristics typically associated with a landscape contractor business. 
 
Staff, however, considers that the restrictive condition under which the existing septic facility 
is utilized and the associated Consent Agreement that the Applicant has filed in the 
Montgomery County Land Records, a non-inherent characteristic but one of a nature that 
does not rise to a level to warrant a denial. The Applicant has filed a revised Consent 
Agreement with the County, which specifies that as long as the Applicant is operating the 
subject landscape contractor business on the site, the existing dwelling will not be used for 
residential purposes. The dwelling will be used only as an office in connection with the 
operation of the landscape contractor business. The Consent Agreement was required by the 
Department of Permitting Services (DPS) as part of the Sewage Disposal Permit issued in 
1999 to the owner of the Property at that time. The Applicant has amended the agreement 
to ensure that the existing septic facility is not overwhelmed by use of the site as a 
landscape contracting business. The Well and Septic Section of DPS has found the revised 
Consent Agreement, pending the Hearing Examiners decision. 
 
With the recommended conditions of approval, the inherent and non-inherent impacts 
associated with the proposed use do not rise to a level sufficient to warrant a denial of the 
Application.  
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FIGURE-5: Special Exception Site, Landscape and Lighting Plan  
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B. General Development Standards (59-G-1.23) 
 
(a). Development Standards-59-G-1.23 (a): Special Exceptions are subject to the development 

standards of the applicable zone where the Special Exception is located, except when the 
standard is specified in Section G-1.23 or in Section G-2. 

 
The following table summarizes the relevant RDT Zone development standards: 

 

Development Standards 

RDT- Required Proposed/Existing 

59-C-9.4 59-G-2-30.00 

Minimum Lot Area 40,000 SF 87,120 SF (2AC) 196,020 SF (4.5 AC) 

Minimum Lot width: 
 at street line 
 at building line 

 
25ft 
125 ft 

  
461 ft 
461 ft 

Maximum Building Height 50 ft  20+ ft 

Maximum Building Coverage 10%  1.28% total 

    

Minimum Building Setback: 
a. From street 
b. From Adjoining lot 
Side yard:   
 One side 
 Sum of both 
sides 
c. Rear yard 

 
50 ft 
 
 
20 ft 
40 ft 
50 ft 
 

  
54.2+ 
 
 
23.5 ft 
435.70 ft 
273 ft 
 

Minimum Setback for 
parking and loading 

 50 ft 50+ft(excluding parking for 
the existing dwelling) 

Yard Requirement-Accessory 
building 
 
a. Front lot line 
 
b. From side lot line 
c. Rear lot line 

 
 
 
50 ft 
 
15ft 
10 ft 

  
 
315ft-Barn and shade; 
50 small shade 
 
226 ft min  
150 ft min 

 
(b) Parking requirements:  Special Exceptions are subject to all relevant requirements of 

Article 59-E. 
 
In general, the Application meets the applicable requirements of Article 59-E, including 59-
E-2-21: Arrangement and Marking, 59-E-2-22: Size of spaces, 59-E-2-23: Space for 
Handicapped, 59-E-2-4: Access and circulation, 59-E-2-6: Lighting and 59-E-2-7: landscaping. 
Because the Subject Property is in an agricultural zone and surrounded with properties also 
within the agricultural zone, Sections 59-E.2-8: Parking facilities within or adjoining zone 
Section 59-E-2-83: Parking and Loading facilities for special exception uses in residential 
zones and Screening from land in a residential zone or institutional property do not apply to 
the Subject Application. However, the specific special exception requirement of Section 59-
G-2.30.00 : Landscape Contractor contains the following two requirements under which 

http://www.amlegal.com/nxt/gateway.dll?f=id$id=Montgomery%20County%20Zoning%20Ordinance%3Ar%3Abd46$cid=maryland$t=document-frame.htm$an=JD_Article59-E$3.0#JD_Article59-E
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parking and loading, adequacy of parking, impacts on adjoining neighbors, and screening 
and buffering would be addressed.  

 
Section 59-G-2.30.00 (2) Areas for parking and loading of trucks and equipment as well as 
other on site operations must be located a minimum of 50 feet from any property line. 
Adequate screening and buffering to protect adjoining uses from noise, dust, odors, and 
other objectionable effects of operations must be provided for such areas. 
 

See below. 
Section 59-G-2.30.00 (3) states that the number of motor vehicles and trailers for 
equipment and supplies operated in connection with the contracting business or parked 
on site must be limited by the Board so as to preclude an adverse impact on adjoining 
uses. Adequate parking must be provided on site for the total number of vehicles and 
trailers permitted. 
 
Please see Staff’s findings for specific Special Exception requirement, page 20 of this report 
under V.D (2) and (3)– Standards and Requirements (59-G-2) where both of the above two 
subsections are addressed. 
 

(c) Minimum frontage (waiver)  

The Subject Property has 461 feet of frontage on Ridge Road and meets the minimum 
frontage requirement of 25 feet.  

(d) Forest conservation. If a Special Exception is subject to Chapter 22A, the Board must 
consider the preliminary forest conservation plan required by that Chapter when 
approving the Special Exception application and must not approve a Special Exception 
that conflicts with the preliminary forest conservation plan. 

The Application is subject to Chapter 22A, the Montgomery County Forest Conservation Law. 
Final Forest Conservation Plan recommendations are reviewed by the Planning Board as a 
regulatory item, separate from the review of the Special Exception Application. Staff is 
recommending approval of the FCP, with conditions. This Application is also subject to 
Chapter 22A-21, which requires that a variance be granted by the Planning Board for the 
proposed removal of one specimen tree. Staff recommends approval of the Forest 
Conservation Plan and the requested variance.  
 
Note: Please refer to the Forest Conservation Plan Staff report being reviewed concurrently 
with this Special Exception for a complete analysis of Chapter 22A.  

 
(e) Water Quality Plan 

 
Not applicable 
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(f) Signs. The display of a sign must comply with Article 59-F. 
 
The Applicants indicated that no identification sign would be placed on the Property. The 
applicant has indicated that the existing wall sign that is on the small shades located north 
of the existing detached house will be removed. 

 
C. General Conditions (59-G-1.21) 

(a) A Special Exception may be granted when the Board or the Hearing Examiner finds from a 
preponderance of the evidence of record that the proposed use: 

(1) Is a permissible Special Exception in the zone. 
 

The proposed use is permitted by Special Exception in the RDT Zone. 
 

(2) Complies with the standards and requirements set forth for the use in Division 59-G-2. 
The fact that a proposed use complies with all specific standards and requirements to 
grant a Special Exception does not create a presumption that the use is compatible 
with nearby properties and, in itself, is not sufficient to require a Special Exception to 
be granted. 

 
With Staff’s recommended conditions of approval, the proposal satisfies the specific 
Special Exception standards and requirements of Section 59.G-2.30.00 for granting of a 
Special Exception for a landscape contractor business. 
 

(3) Will be consistent with the General Plan for the physical development of the District, 
including any master plan adopted by the Commission. Any decision to grant or deny a 
Special Exception must be consistent with any recommendation in a master plan 
regarding the appropriateness of a Special Exception at a particular location. If the 
Planning Board or the Board’s technical Staff in its report on a Special Exception 
concludes that granting a particular Special Exception at a particular location would be 
inconsistent with the land use objectives of the applicable master plan, a decision to 
grant the Special Exception must include specific findings as to master plan 
consistency. 

 
The Property is located in the area covered by the Damascus Master Plan, which 
reconfirmed the RDT zoning for the Subject Property. The Plan states that, in agricultural 
zones, the evaluation of compatibility of agricultural related Special Exception uses with 
surrounding land uses, their impacts do not necessarily need to be controlled as 
stringently as the impacts of similar Special Exceptions in a residential zone. 

 
The Master Plan also stresses (p. 103) the importance of protecting the rural vistas in the 
Rural Areas of Damascus. The proposed use is an agriculturally related use (Agriculture-
Commercial) and as such is appropriate in the RDT Zone. The Master Plan supports 
agriculturally related uses as a means to support the existing agricultural economy and 
to continue the protection of the Agricultural Reserve. With regard to protecting the 

http://www.amlegal.com/nxt/gateway.dll?f=id$id=Montgomery%20County%20Zoning%20Ordinance%3Ar%3Abd46$cid=maryland$t=document-frame.htm$an=JD_Article59-F$3.0#JD_Article59-F
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vistas, as discussed earlier in Section IV (A) of this report, the proposed use would have 
no negative impact on the vistas. 
 
The requested Special Exception is consistent with the policies and recommendations 
contained in the Damascus Master Plan.  

 
(4) Will be in harmony with the general character of the neighborhood considering 

population density, design, scale and bulk of any proposed new structures, intensity 
and character of activity, traffic and parking conditions and number of similar uses.  

 
The proposed use will be in harmony with the general character of the neighborhood 
and satisfies this requirement.  
 
The landscape contractor use on the site was established prior to the Applicant 
acquisition of the Property in 2006. The use would not generate a level of traffic that 
would raise concern for congestion on the streets. The access point is adequate to 
accommodate the site-generated traffic. The proposal provides for safe, sufficient and 
orderly internal traffic. Adequate off-street parking spaces are provided to satisfy the 
needs of the use. The parking areas for the trucks and trailers are adequately distanced 
and well screened from the adjoining properties and the adjacent road. 
 

(5) Will not be detrimental to the use, peaceful enjoyment, economic value or 
development of surrounding properties or the general neighborhood at the subject 
site, irrespective of any adverse effects the use might have if established elsewhere in 
the zone.  

For the reasons stated in the previous section, the proposed use will not be detrimental 
to the use, peaceful enjoyment, economic value or development of adjacent properties 
or the general neighborhood. Moreover, the subject Application does not propose to 
increase or expand the existing improvements on the Property. Rather, the Applicant 
proposes to retain 0.90 acres of existing forest, and plant 0.80 acres of additional forest 
The Applicant also proposes to create 0.70 acres of native meadow habitat within the 
stream buffer onsite. The forest conservation plan indicates that these areas as well as 
the stream and inline pond will be protected in a Category I conservation easement. 
 

(6) Will cause no objectionable noise, vibrations, fumes, odors, dust, illumination, glare, 
or physical activity at the subject site, irrespective of any adverse effects the use might 
have if established elsewhere in the zone. 

The proposed use is not expected to cause any objectionable noise, vibrations, fumes, 
odors, dust, illumination, glare, or physical activity at the site.  
 
The Applicant has indicated that the business operation consists of “providing 
landscaping services to off-site locations and the site is strictly used for the storage of 
equipment and vehicles associated with said business”. No sale of plant material or 
garden supplies will be conducted on the Property. A small space for the storage of 
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bagged mulch and topsoil will be located on the northeastern portion of the Property 
near the barn. No mulch will be manufactured and no composting of debris will be 
conducted on site. 
 
There will be no light spillage to the adjacent properties. Outdoor lighting is limited to 
two motion sensor lights—one mounted (existing) on the existing dwelling to provide 
lighting for the parking area and another (proposed) to be mounted on the barn 
structure to provide lighting for the parking area at the rear portion of the Property. 
 
Any debris which is removed from customers’ homes or properties will be taken directly 
to the County Transfer Station, and will not be allowed to be brought back to the site or 
stored on site. 

 
(7) Will not, when evaluated in conjunction with existing and approved Special Exceptions 

in any neighboring one-family residential area, increase the number, intensity, or 
scope of Special Exception uses sufficiently to affect the area adversely or alter the 
predominantly residential nature of the area. Special Exception uses that are 
consistent with the recommendations of a master plan do not alter the nature of an 
area. 

 
There are no other approved Special Exceptions within the immediate vicinity of the 
Property. Although there are some residential uses within the neighborhood boundaries 
(as defined by Staff), the site is located within an agricultural zone, not residential zone, 
with notable presence of agricultural uses in the area. The subject Special Exception is 
consistent with the recommendation of the Master Plan and does not alter the nature of 
the area.  
 

(8) Will not adversely affect the health, safety, security, morals, or general welfare of 
residents, visitors, or workers in the area at the subject site, irrespective of any 
adverse effects the use might have if established elsewhere in the zone. 

 
The proposed Special Exception will not adversely affect the health, safety, security, 
morals or welfare of residents, visitors or workers in the area. The landscape contractor 
use has been established on the Property prior to the Applicant’s acquisition of the 
Property. There is no indication of negative impacts on the record from the existing 
landscape contractor use. The current Application does not propose any changes to the 
existing operation or improvements on the site. The Application, if approved, will allow 
the use to continue operation. It also provides for preservation of existing forest and 
reforestation; it will lower existing impervious surface levels and will provide for an 
improved stream valley protection on the Property. 
 

(9) Will be served by adequate public services and facilities, including schools, police and 
fire protection, water, sanitary sewer, public roads, storm drainage, and other public 
facilities.  
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A. If the Special Exception use requires approval of a Preliminary Plan of Subdivision, 
the Planning Board must determine the adequacy of public facilities in its 
subdivision review. In that case, approval of a Preliminary Plan of Subdivision must 
be a condition of granting the Special Exception.  
 
The subject Special Exception is not subject to approval of a Preliminary Plan of 
Subdivision because no building permits are required for this Application or 
requested by the Applicant. 

 
B. If the Special Exception:  

(i) does not require approval of a new Preliminary Plan of Subdivision; and  

(ii) the determination of adequate public facilities for the site is not currently valid 
for an impact that is the same as or greater than the Special Exception’s 
impact; Then the Board of Appeals or the Hearing Examiner must determine 
the adequacy of public facilities when it considers the Special Exception 
application. The Board of Appeals or the Hearing Examiner must consider 
whether the available public facilities and services will be adequate to serve 
the proposed development under the Growth Policy standards in effect when 
the application was submitted. 

The Special Exception does not require approval of a new Preliminary Plan of 
Subdivision. The Application does not propose for the construction of any new 
structures. Existing public facilities—public roads, storm drainage, fire and police 
protection are adequate to serve the proposed use. The Application is exempt 
from the Local Area Transportation Review because it generates less than 30 
peak hour trips. As an application in the Damascus Policy Area, it is not subject to 
Policy Area Mobility Review or Transportation Policy Area Mobility Review 
according to current Subdivision Staging Polices. The Applicant must obtain a 
sediment control permit. In addition, the Applicant must submit the approved 
amended concept agreement into the record of this Application. The Application 
meets all requirements under the Adequate Public Facilities test. 
 

(i) Water and Sewer Service 
The Property is in Water Category W-6 and Sewer Category S-6 indicating that 
there is no planned community water and sewer service is available or planned. 
The previous owner of the Property had installed a septic system in 1998 without 
a proper permit. The system was installed on the neighboring property without 
an easement. Inspection of the system indicated a malfunction that required a 
repair of the system based on a Consent Agreement between the owner and the 
Department of Permitting Services (DPS). In January of 2000, DPS issued a 
Certification of Sewage Disposal System to allow replacement of the 
malfunctioning system installed on the adjoining property. The certificate 
contains the following comments:  
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“Due to substandard percolation rates and inadequate septic reserve area, 
the septic system installed under this permit does not meet all current county 
and state standards. Although this is the best repair possible, there is a 
greater than normal risk of premature failure of this system. Use of this 
system and the dwelling it serves is governed by the terms of conditions of a 
Consent Agreement recorded in the Montgomery County Land Record at Liber 
17523, Folio 195 et seq….” 

 
The Application does not propose any exterior changes to the existing dwelling. 
The dwelling will be used exclusively as an office for the landscape contractor 
business. The Applicant has stated that the dwelling will not be rented or used as 
a residence while it is used as office for the business since the house does not 
have adequate septic service to serve both a landscape contractor’s office and a 
residential use. A revised Consent Agreement has been submitted to DPS for 
approval. The Applicant has indicated that the amended Consent Agreement is 
intended to ensure that the existing septic field is not overwhelmed by the 
landscape contractor use. The septic field has been allowed to be 75 feet from 
the existing well by the Consent Agreement. The well is located in the north side 
yard approximately 70 feet from the existing dwelling. By e-mail dated May 20, 
2014 the Well and Septic Section of DPS has indicated that the amended 
agreement is acceptable to the DPS, pending any revisions made necessary by 
the Hearing Examiner’s decision. 

(ii) Transportation 
The Local Area Transportation Review (LATR) 
The guidelines require a traffic study to be performed if the development 
generates 30 or more peak-hour trips. Based on information submitted by the 
Applicant, the Facility would generate a maximum of four peak-hour trips during 
the weekday morning (6:30 a.m. to 9:30 a.m.) and a maximum eight peak-hour 
trips during the weekday evening (4:00 p.m. to 7:00 p.m.) peak periods, 
respectively. Therefore, no traffic study is required to satisfy the Local Area 
Transportation Review test. 
 
Transportation Policy Area Review (TPAR)/ Policy Area Mobility Report (PAMR) 
According to the 2012-2016 Subdivision Staging Policy (SSP), this Application was 
summited before January 1, 2013 and is subject to either Policy Area Mobility 
Report (PAMR) or Transportation Policy Area Review (TPAR).  According to the 
current SSP, the application may meet its requirement under TPAR by complying 
with all applicable requirements of either TPAR or PAMR that were in force 
immediately before the County Council's SSP resolution, Resolution No. 17-601, 
was amended in 2012. Since this Application is located in the Damascus Policy 
Area, there are no PAMR or TPAR mitigation requirements. 
 
Site Access and Vehicular/Pedestrian Circulation 
Access to the landscape contractor business will be via an individual driveway 
from Ridge Road (MD 27). Ridge Road is classified as a two-lane Country Arterial 
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with a right-of-way of 100 feet and Road is designated as a proposed shared 
roadway (SR-39) also known as an on-road bikeway per the 2006 Damascus 
Master Plan. There are no sidewalks in the vicinity of the Subject Property and no 
sidewalks are proposed along this section of Ridge Road.  
 
Staff finds that the proposed access points and internal traffic/pedestrian 
circulation system shown on the Special Exception site plan to be adequate. The 
requested Special Exception will not have an adverse effect on the nearby road 
system provided that the following conditions are met: 
 

(iii) Fire and Police 
The Damascus Volunteer Fire Department is located at 26334 Ridge Road in 
Damascus, approximately three miles south of the subject property. The closest 
Police Station, Montgomery County Police Department District 5, is located at 
20000 Aircraft Road in German town approximately 12 miles south of the subject 
site.  
 

C. With regard to public roads, the Board or the Hearing Examiner must further find 
that the proposed development will not reduce the safety of vehicular or 
pedestrian traffic. 
 
The proposed use will be adequately served by existing public facilities. The Local 
Area Transportation Review (LATR) Guidelines require that a traffic study be 
performed if the use generates 30 or more peak hour trips. As noted, the use would 
generate a maximum of eight trips during the weekday morning peak period and a 
maximum of seven trips during the weekday evening peak period. Therefore, a traffic 
study is not needed to satisfy LATR requirements. The subject Special Exception is not 
likely to negatively impact the safety of vehicular or pedestrian traffic.  

 
(b) Nothing in this Article relieves an Applicant from complying with all requirements to 

obtain a building permit or any other approval required by law. The Board's finding of any 
facts regarding public facilities does not bind any other agency or department which 
approves or licenses the project. 

No finding is required. 

(c) The Applicant for a Special Exception has the burden of proof to show that the proposed 
use satisfies all applicable general and specific standards under this Article. This burden 
includes the burden of going forward with the evidence, and the burden of persuasion on 
all questions of fact. 

The Application satisfies all applicable general and specific standards. The Applicant has met 
the burden of proof under the specific requirements of Section 59-G-2.30.00 Landscape 
contractor and the general conditions under Section 59-G-1.21. 
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D. Standards and Requirements (59-G-2) 
 

Section 59-G-2.30.00: Landscape contractor  
 

This use may be allowed together with incidental buildings upon a finding by the Board of 
Appeals that the use will not constitute a nuisance because of traffic, noise, hours of 
operation, number of employees, or other factors.  It is not uncommon for this use to be 
proposed in combination with a wholesale or retail horticultural nursery, or a mulch/compost 
manufacturing operation.  If a combination of these uses is proposed, the Board opinion must 
specify which combination of uses is approved for the specified location. 

 
The Applicant has indicated that the use will provide landscaping services at various locations 
within the County and that the site is strictly used for storage of bagged planting materials 
(mulch, fertilizers, etc.) and equipment and vehicles associated with the business. All business 
arrangements are conducted off-site. No wholesale or retail horticultural nursery, or 
mulch/compost manufacturing operation exist on or are proposed for the Property. The only 
other use on the Property is a residential structure, which will be used strictly as an office for the 
operation. 

 
(1) The minimum area of the lot must be 2 acres if there are any on-site operations, 

including parking or loading of trucks or equipment. 
 

The proposal complies with this requirement. The Subject Property comprises 4.5 acres 
of land. 

 
(2) Areas for parking and loading of trucks and equipment as well as other on site 

operations must be located a minimum of 50 feet from any property line. Adequate 
screening and buffering to protect adjoining uses from noise, dust, odors, and other 
objectionable effects of operations must be provided for such areas. 
 
Figur-6 Existing House and parking 

Areas for parking and loading of 
trucks and equipment as well as 
other on-site operations are located 
a minimum of 50 feet from any 
property line. With the exception of 
the existing dwelling that serves as 
an office for the business, most of 
business related activities including 
the parking areas are located deep 
into the interior of the Property 
removed from the views of passing 
motorists and adjoining properties. 

 
The existing two-car space is part of the existing detached single family structure and 
will not be altered or changed except for a handicapped parking delineation of one of 
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the spaces. The driveway access used by the trucks and trailers that leads to the parking 
area at the rear of the property is distanced from adjoining properties by over 50 feet. 
Adequate buffering and screening is provided in the form of existing forest, proposed 
reforestation, slopes, landscaping and substantial distance from nearest residential 
homes and roads.  
 
Figure 7: Parking Spaces 

 
Staff recommends that trucks and trailers associated with the operation of the business 
must not be parked on the two parking spaces located in front of the single family 
detached structure. All trucks, trailers, and employees’ (other than the two working in 
the office) vehicles should be parked only at the parking areas on the north side of the 
barn and west of the barn along the edge of the farm pond. 

 
(3) The number of motor vehicles and trailers for equipment and supplies operated in 

connection with the contracting business or parked on site must be limited by the 
Board so as to preclude an adverse impact on adjoining uses. Adequate parking must 
be provided on site for the total number of vehicles and trailers permitted. 

 
Adequate parking is provided for the proposed landscape contractor business. The 
business has eight staff, two of whom will work out of the house that is converted to an 
office for the business. The business also uses a total of five trucks and three trailers The 
Special Exception proposes a total of 14 parking spaces. Eight parking spaces are 
provided in the gravel area on the north side of the barn and four parallel parking spaces 
are located in the gravel area along the edge of the pond, west of the barn. In addition, 
the existing two driveway parking spaces in front of the dwelling are retained for the 
exclusive use of the office. 
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(4) No sale of plant materials or garden supplies or equipment is permitted unless the 
contracting business is operated in conjunction with a retail or wholesale nursery or 
greenhouse. 

 
There will be no sale of plant materials or garden supplies on the site. 

 
(5) The Board may regulate hours of operation and other on-site operations so as to 

prevent adverse impact on adjoining uses. 
 

The hours of operation for the landscaping contractor business are from 7:00 a.m. to 
7:00 p.m., Monday through Friday and 8:00 a.m. to 5:00 p.m. on Saturdays. Employees 
arrive in the morning to pick-up company vehicles, materials and equipment, and return 
in the evening to retrieve their private automobiles. These operating hours are not likely 
to be disruptive to the adjacent properties or the general neighborhood.  

 
(6) In evaluating the compatibility of this Special Exception with surrounding land uses, 

the Board must consider that the impact of an agricultural Special Exception on 
surrounding land uses in the agricultural zones does not necessary need to be 
controlled as stringently as the impact of a Special Exception in the residential zones. 

 
The Property is located within the Agricultural Reserve and classified in the RDT Zone. 
The proposal meets all specific and general Special Exception requirements and is in 
conformance with the recommendations of the Master Plan. The Applicant has operated 
the subject Special Exception use on the Property, albeit without permission, for the past 
eight years without any incident. The proposed use will not intensify or exacerbate 
existing traffic and parking noise or adversely affect the immediate rural neighborhood. 
 
Figur-9 Areal View of Subject Property 
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VI. COMMUNITY OUTREACH 
 
At the time of this writing, no communication has been received from the community either in 
support or in opposition of the proposed Special Exception.  

 
VII CONCLUSION  
 

The proposed Special Exception satisfies all applicable requirements for approval of a Special 
Exception as specified in the Montgomery County Zoning Ordinance. Moreover, the proposed 
development is consistent with the recommendations of the 2006 Damascus Master Plan. There are 
no unacceptable traffic, circulation, noise or environmental impacts associated with the Application 
provided that the recommended conditions are satisfied.  

 
Based on the foregoing analysis, Staff recommends Approval of Special Exception S-2761, subject to 
the conditions found in Page 3 of this report. 

 
VIII. ATTACHMENTS 
 

A Plans and drawings 
B. Supplemental information 
C. Final Forest Conservation Plan Recommendation 
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Summary 

 The Application does not propose any new construction and the only disturbance is for the removal 
of existing impervious surfaces. 

 The Application proposes to retain 0.90 acres of existing forest, plant 0.80 acres of additional forest, 
and create 0.70 acres of native meadow habitat within the stream buffer onsite. 

 A request for a variance to remove one (1) specimen tree is included in this Application.  
 

 
 
 
 
 
 
 
 

 

MONTGOMERY COUNTY PLANNING DEPARTMENT 

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

MCPB 
Item No.       

Date: 6-12-14 

*Pacano Property: Final Forest Conservation Plan No. S-2761  

 

Mary Jo Kishter, Senior Planner, Area 3 maryjo.kishter@montgomeryplanning.org, (301) 495.4701 

Richard A. Weaver, Supervisor, Area 3, richard.weaver@montgomeryplanning.org, (301) 495-4544 

John Carter, Chief, Area 3 

 

*A.  Pacano Property 
Final Forest Conservation Plan S-2761 
Request for approval of a Final Forest Conservation 
Plan as part of a Special Exception application to 
operate a landscape contractor business; located at 
28621 Ridge Road (MD 27), approximately 2.5 miles 
north of its intersection with Kemptown Road (MD 80); 
4.50 acres; RDT Zone; Damascus Master Plan; Patuxent 
River Primary Management Area (PMA). 

 
Staff Recommendation: Approval with conditions 

 
Applicant: Jose Pacano, d/b/a Woodstone Group, LLC 
Application Filed: October 27, 2009 
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FOREST CONSERVATION PLAN RECOMMENDATION: Approval, subject to the following conditions: 
  

1. Within one month of the date of the M-NCPPC Planning Board hearing for the Special Exception 
Application S-2761, the Applicant must submit a revised Final Forest Conservation Plan S-2761 
to M-NCPPC Staff for review and approval.  The revised Final FCP (FFCP) must address the 
following.  

a. The FFCP must include a revised Data Table that accurately reflects the forest data. 
b. The FFCP must accurately note on Sheet 1 that the plan proposes to remove one tree 

greater than 30 inches in diameter.  
2. Within six months of the date of the Board of Appeals Resolution for the Special Exception 

Application S-2761, the Applicant must comply with the conditions of approval for the Final 
Forest Conservation Plan S-2761 including: 

a. The Applicant must plant 0.80 acres of reforestation within the stream buffer as 
specified on the approved Final Forest Conservation Plan. 

b. The Applicant must plant 0.70 acres of native meadow vegetation as specified on the 
approved Final Forest Conservation Plan.  

c. The Applicant must place a Category I conservation easement over all areas of forest 
retention, forest planting, and portions of the stream valley buffer as specified on the 
approved Final Forest Conservation Plan. Conservation easements must be recorded in 
the Montgomery County land records. 

d. The Applicant must place a modified Category I conservation easement over all areas of 
meadow planting as specified on the approved Forest Conservation Plan that allows for 
annual mowing of the meadow areas. Conservation easements must be recorded in the 
Montgomery County land records. 

e. The Applicant must submit financial surety for planting 0.80 acres of forest and creating 
0.70 acres of native meadow habitat prior to the start of the maintenance period. 

f. The Applicant must obtain M-NCPPC approval of a two-year maintenance and 
management agreement for the forest planting and meadow creation areas.   

3. The Applicant must install permanent split rail fencing and signs along the perimeter of the 
conservation easement where is abuts the gravel parking area in the rear of the Property, as 
determined by the M-NCPPC forest conservation inspector at the time of forest planting. 

4. The Applicant must install permanent forest conservation easement signage along the perimeter 
of the conservation easement in all areas where permanent fencing is not required, as 
determined by the M-NCPPC forest conservation inspector at the time of forest planting. 

5. The Applicant must comply with all tree protection and tree save measures shown on the 
approved FFCP.  Additional or adjustments to the tree save measures not specified on the FFCP 
may be required by the M-NCPPC forest conservation inspector. 

6. The final sediment control plan, if required by Montgomery County Department of Permitting 
Services, must be consistent with the final limits of disturbance shown on the approved FFCP. 

 
SITE DESCRIPTION 
 
The subject property is identified as Parcel P233 on Tax Map FY 53, and is located at 28621 Ridge Road 
(MD 27), approximately 2,160 feet north of its intersection with Kemptown Road (MD 80) in the 
Damascus Master Plan area (“Subject Property” “Property”). The Property is zoned RDT, and it is 4.50 
acres in size. The front of the Property, along MD 27 is developed with a house that is used as an office 
for the landscape contracting business, a shed, and a gravel parking area.  There is a gravel driveway 

ATTACHMENT C

39



that leads from the gravel parking area across a stream to a two-story barn, shed, and larger gravel 
parking area.  
 
The Property drains to the Patuxent River, which is classified by the State of Maryland as Use III-P 

waters. The entire Property is located within the Patuxent River PMA and approximately ninety percent 

of the Property is located within the stream valley buffer. A perennial stream enters the Property 

through an existing culvert under a driveway just beyond the north-central Property line, and flows in a 

southerly direction, under the on-site gravel driveway, to an existing instream farm pond. The pond 

discharges at an existing concrete headwall into the natural stream channel that flows off the 

southeastern corner of the property. The stream and pond bisect the Property. Emergent wetlands line 

the stream channel, upstream of the pond. The land surrounding the pond and along the stream 

channel is maintained as a mowed lawn, with a few scattered trees. There is no mapped 100-year 

floodplain on the Property. The Property contains approximately 0.95 acres of forest, of which 0.90 

acres is one contiguous stand that encompasses steep slopes on highly erodible soils, and is located 

along the eastern Property boundary at the rear of the Property. Approximately 0.05 acres of forest is 

located along the southern Property boundary, south of the pond. Six large trees were identified outside 

of the existing forest, including two specimen trees (≥ 30 inches Diameter at Breast Height (DBH)) and 

four significant trees (≥ 24 inches DBH). Neighboring land uses include single-family residential on large 

estate lots and unimproved parcels. The Property abuts residential properties and undeveloped land to 

the north, south and east, and farm land to the west across Ridge Road. An historic property known as 

“Brown’s Log Tobacco House” borders the Property to the south.  

 
Vicinity Map 
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Site Aerial View 

 
PROJECT DESCRIPTION 
 
The Final Forest Conservation Plan (FCP) was prepared as part of Special Exception application  
No. S-2761, to operate a landscape contractor business (Attachment A). While the Planning Board is 
technically advisory on Board of Appeals applications, the Planning Board must make a finding that the 
pending special exception application complies with Chapter 22A, the forest conservation law. 
 
The Application does not propose any new construction; however, it does retain some of the existing 
manmade features within the stream valley buffer and PMA. The Application does not propose to clear 
any forest but will require the removal of one specimen tree.  
 
 ANALYSIS AND FINDINGS 
 
Forest Conservation 

The Application meets the requirements of Chapter 22A of the Montgomery County Forest Conservation 
Law. A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) was approved for the Property 
on August 13, 2009. A Final Forest Conservation Plan has been submitted for review. There is 
approximately 0.95 acres of existing forest on the property. The forest is an immature, mixed-hardwood 
forest dominated by early successional species including black cherry (Prunus serotina), tree-of-heaven 
(Ailanthus altissima), eastern red cedar (Juniperus virginiana), and black locust (Robinia pseudo-acacia). 
Six large trees, including two specimen trees and four significant trees were identified on the Property.   
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The project does not propose to clear any of the existing forest; however, 0.05 acres of the forest is 
located on or below the embankment of the existing farm pond and will not be placed into a 
conservation easement in case of future maintenance requirements that may require disturbance. There 
is a 0.10 acre forest planting requirement on the Property that will be met onsite within the stream 
buffer. The Applicant proposes to retain 0.90 acres of existing forest, plant 0.80 acres of additional 
forest, and create 0.70 acres of native meadow habitat within the stream buffer onsite. These areas as 
well as the stream and inline pond will be protected in a Category I conservation easement. The 
additional forest and meadow plantings, in excess of the forest conservation requirements are proposed 
to offset the existing stream buffer encroachments and proposal to not protect the entire stream buffer 
in a conservation easement, and comply with the recommendations and goals of the Patuxent River 
PMA. Split rail fence will be placed along the perimeter of the conservation easement where it abuts the 
gravel parking area in the rear of the Property and permanent signs will be provided in all other areas to 
delineate the limits of the conservation easement. 
 

Forest Conservation Variance 
 
Section 22A-12(b) (3) of Montgomery County Forest Conservation Law provides criteria that identify 

certain individual trees as high priority for retention and protection. Any impact to these trees, including 

removal of the subject tree or disturbance within the tree’s critical root zone (CRZ) requires a variance.  

An applicant for a variance must provide certain written information in support of the required findings 

in accordance with Section 22A-21 of the County Forest Conservation Law. The law requires no impact 

to trees that: measure 30 inches or greater, DBH; are part of an historic site or designated with an 

historic structure; are designated as a national, State, or County champion trees; are at least 75 percent 

of the diameter of the current State champion tree of that species; or trees, shrubs, or plants that are 

designated as Federal or State rare, threatened, or endangered species.   

Variance Request - The Applicant submitted a variance request in a letter dated April 9, 2014 

(Attachment B). The Applicant proposes to remove one (1) specimen tree that is 30 inches and greater, 

diameter at breast height (DBH), that is considered high priority for retention under Section 22A-12(b) 

(3) of the County Forest Conservation Law.  

Tree to be removed 

Tree 

Number 

Species DBH  

Inches 

Status 

5 Red Maple 42 Poor condition, root compaction. Gravel will be removed from parking 

area to reduce impervious area and tree may be a hazard to existing 

office building  
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Unwarranted Hardship Basis 

Per Section 22A-21, a variance may only be granted if the Planning Board finds that leaving the 

requested trees in an undisturbed state would result in unwarranted hardship, denying the Applicant 

reasonable and significant use of its property. In this case, the unwarranted hardship is caused by the 

existing development on the Property, the poor condition of the subject tree, and the goal to minimize 

impervious surfaces within the Patuxent PMA. The tree is a 42” DBH red maple that is in poor condition 

and suffering from root compaction due to the existing gravel driveway and parking area that surrounds 

the tree and covers a large portion its root system. The Applicant proposes to disturb the critical root 

zone of the tree in order to remove existing but unnecessary impervious area within the parking lot, as 

recommended in the Patuxent River PMA.  This disturbance to the critical root zone initially triggered 

the variance requirement; however, given the existing condition of the tree, and its proximity to the 

office building and parking area that will remain, it was determined that this tree poses a hazard and 

should be removed. The Application does not propose any new construction on the Property and the 

only disturbance onsite will be for the removal of existing impervious surfaces that are not necessary for 

the landscape contracting operation to continue. Therefore, Staff concurs that the Applicant has a 

sufficient unwarranted hardship to justify a variance request. 

 

 
Tree #5 to be removed – all features are existing; LOD is for removal of existing impervious surface 
 

Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made by the 

Planning Board or Planning Director, as appropriate, in order for a variance to be granted. Staff has 

made the following determinations in the review of the variance request and the proposed forest 

conservation plan: 

Variance Findings - Staff has made the following determination based on the required findings 

that granting of the requested variance:   
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1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 

Granting the variance will not confer a special privilege on the applicant as the removal of the 

one tree is due to its current poor condition and the potential hazard that results from allowing 

it to remain. The Applicant proposed disturbance to the CRZ of the tree in order to remove 

existing, excess impervious area within the parking lot, but the removal of the tree is based on 

its existing poor health and proximity to the existing house/office building to remain. Therefore, 

Staff believes that the granting of this variance is not a special privilege that would be denied to 

other applicants.   

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 

The requested variance is not based on conditions or circumstances which are the result of 

actions by the Applicant. The requested variance is based upon the existing poor condition of 

the tree and the existing site conditions. 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 

 
The requested variance is a result of the existing conditions and not as a result of land or 

building use on a neighboring property. 

4. Will not violate State water quality standards or cause measurable degradation in water quality. 
 

The variance will not violate State water quality standards or cause measurable degradation in 

water quality. The specimen tree being removed is not located within a stream buffer; however 

it is located within the transition area of the Patuxent River PMA. The Application proposes 0.80 

acres of forest planting within the stream buffer which will ultimately replace any water quality 

benefits lost by the removal of this tree. Therefore, Staff concurs that the project will not violate 

State water quality standards or cause measurable degradation in water quality.  

Mitigation for Trees Subject to the Variance Provision - There is one (1) tree proposed for 

removal in this variance request. This tree is in poor condition and is a potential hazard to the nearby 

home/office and parking area. Staff does not typically recommend mitigation for trees in poor condition 

or hazards; however, it should be noted that the 0.70 acres of forest planting proposed within the 

stream buffer onsite is in excess of that required by the forest conservation law and will ultimately 

mitigate any benefits lost by the removal of this tree.        
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County Arborist’s Recommendation on the Variance - In accordance with Montgomery County 

Code Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to 

the County Arborist in the Montgomery County Department of Environmental Protection for a 

recommendation prior to acting on the request. The request was forwarded to the County Arborist on 

April 17, 2014. On April 23, 2014, the County Arborist issued a letter stating that she would not provide 

a recommendation pertaining to the variance request because the Application was submitted before 

October 1, 2009 (Attachment C).  

Variance Recommendation - Staff recommends that the variance be granted.  
 
CONCLUSION 
 
The Final Forest Conservation Plan meets all applicable requirements of Chapter 22A of the County 
Code. Therefore, Staff recommends that the Planning Board approve the Final Forest Conservation Plan 
with the conditions cited in this Staff report. The variance approval is included in the Planning Board’s 
approval of the Final Forest Conservation Plan.  
 
 
Attachments 
 
Attachment A – Final Forest Conservation Plan 
Attachment B – Applicant’s Variance Request dated April 9, 2014 
Attachment C - County Arborist Letter dated April 23, 2014 
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April 9, 2014 

 

 

 

Forest Conservation Program Manager  

Environmental Planning Section 

Maryland National Park & Planning Commission 

8787 Georgia Avenue 

Silver Spring, Maryland 20910 

 

Re: Jose Pacano, d/b/a Woodstone Group, LLC  

 Petition for a Special Exception for a Landscape Contractor Business 

 Variance Request 

 Case No. S2761 

 

 On behalf of our client, Jose Pacano, d/b/a Woodstone Group, LLC, we are requesting a 

variance from Section 5-1607(c)(2)(III) of the Natural Resources Article of the Maryland 

Annotated Code.  This section states: 

 

5-1607(c) (2) The following trees, shrubs, plants and specific areas shall be considered priority 

for retention and protection, and they shall be left in an undisturbed condition unless  the 

applicant has demonstrated, to the satisfaction of the state or local authority, that  the applicant 

qualifies for a variance under Section 5-1611 of this subsection. 

 

  (III)   Trees having a diameter measured 4.5 feet above the ground of 

(1) 30 inches, or 

(2) 75 % of the diameter measured 4.5’ above the ground, of the current state 

champion tree of that species as designated by the Department. 

 

Section 5-1611 of the Natural Resources Article of the Maryland Annotated Code grants 

authority to Montgomery County (the local authority) to approve variances from these 

requirements, “where owing to special features of a site or other circumstances, implementation 

of this subtitle would result in unwarranted hardship to an applicant.”  And Section 22A-21, 

entitled “Variance”, of the Montgomery County Code establishes the criteria to grant a variance. 

 

The subject property, 2861 Ridge Road, Mt. Airy, Maryland, is located on Md. Route 27 
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(Ridge Road) approximately ½ mile north of the intersection of Md. Route 80 

(Kemptown Road) and Md. Route 27, in Mt. Airy, Montgomery County, Maryland. The property 

contains 4.5 acres, with a mature .90 acre forest in the rear, a small home in the front right-hand 

corner of the property, and a stream that runs through the center of the property.  A pond has been 

formed in the middle of the property, surrounded by gently rolling, open land.  There is a 30’ x 

40’ barn behind the pond and in front of the forest, which has been used for many years as the 

base for a landscape contracting business, and the applicant seeks to obtain a special exception to 

allow him to continue using the property for that purpose.  The home in the front right hand 

corner has been used as an office for this business, and is no longer used as a residence. The 

neighborhood surrounding the property contains a smattering of large lot single family homes 

and farms.   

The applicant is requesting a variance to remove one tree that measures 30” or greater in 

diameter at breast height (dbh).  In particular, the applicant would like to remove the following 

tree: 

Tree #5 – Red Maple, 42”, poor condition, root compaction. 

 

      Section 22A-21 (b) lists the criteria for the granting of the variance requested herein. The 

following narrative explains how the requested variance is justified under the set of 

circumstances described above. 

 

1. Describe the special conditions peculiar to the property which would cause the unwarranted 

hardship: 

 

The property has been used as a landscape contracting business for over 10 years.  It was being 

used as such when the applicant purchased the property in 2006.  The applicant has made no 

changes to the property, but will be reforesting much of the property when the special exception 

is granted. 

 

Removal of Tree #5 

 

The home located in the front right hand corner of the property, where Tree #5 is located, has 

been used as the office for the landscaping business, and was used for that purpose when the 

applicant purchased the property.  The previous owner installed gravel in the area in front of the 

home, creating five parking spaces and surrounding the tree with gravel and impacting the 

critical root zone of the tree.  The tree is diseased and dying, and is located approximately 20 feet 

from the front of the home.  A large part of the tree overhangs the home, and if the tree falls it 

will damage the home.   

 

2. Describe how enforcement of these rules will deprive the landowner of rights commonly 

enjoyed by others in similar areas: 
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Not granting this variance would cause undue hardship on the applicant because based on 

the existing zoning and subdivision requirements only limited areas are available to build on the 

property.  Indeed, because the property is located in the Patuxent River Management Area, 

nothing can be built within 100’ of the stream that runs through the property, and the home in the 

front right corner of the property is located in the only area of the property that can be built on.  

This home is placed in danger by the tree, which is diseased and dying, and the owner should be 

allowed to remove it so that it no longer endangers the home. Granting the variance will remove 

the danger to the only home on the property. 

 

3. Verify that State water quality standards will not be violated or that a measurable degradation 

in water quality will not occur as a result of the granting of the variance:  

 

The variance will not violate state water quality standards or cause measurable 

degradation in water quality.  The tree is located outside the 100’ stream buffer on the property, 

and after the tree is removed, the applicant intends to remove a large portion of the gravel 

surrounding the tree and plant grass in this area.  This will improve the water quality on the site. 

 

4. Provide any other information appropriate to support the request: 

 

 As mentioned above, the tree is diseased and dying.  There is currently gravel 

surrounding its roots, and after it has been removed the applicant intends to remove a large 

portion of the gravel, so that the five parking spaces in front of the home are reduced to three.  

This will improve the quality of any water runoff on the site.   

       The Applicant believes that the information set forth above is adequate to justify the 

requested variance to remove one of the six significant/specimen trees on the subject property. 

Furthermore, the Applicant's request for a variance complies with the "minimum criteria" of 

Section 22A-21 (d) for the following reasons: 

 

1. This Applicant will receive no special privileges or benefits by the granting of the 

requested variance that would not be available to any other applicant. 

 

2. The variance request is not based on conditions or circumstances which result from the 

actions of the applicant. The applicant did not create the existing site conditions, 

including the random location of the specimen trees, the placement of gravel under the 

tree in question, or the diseased condition of the tree. 

 

3. The variance is not based on a condition relating to the land or building use, either 

permitted or nonconforming on a neighboring property. All of the conditions discussed 

above exist on 28621 Ridge Road, Mt. Airy, Md. 

 

4. Loss of the requested tree will not violate State water quality standards or cause 

measurable degradation in water quality. 
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If you have any further questions or concerns, please do not hesitate to contact me. 

       

Sincerely, 

 

 

       

 

David C. Gardner 

Attorney for the Applicant 
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DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 Isiah Leggett Robert G. Hoyt 
 County Executive Director 
 

Division of Environmental Policy & Compliance    

 

255 Rockville Pike, Suite 120   •   Rockville, Maryland 20850-2589   •   240-777-0311 
www.montgomerycountymd.gov 

 

April 23, 2014 
 
 
 
Françoise Carrier, Chair 
Montgomery County Planning Board 
Maryland National Capital Park & Planning Commission 
8787 Georgia Avenue 
Silver Spring, Maryland  20910 
 
RE:    Pacano, S-2761, NRI/FSD application accepted on 5/27/2009 
 
Dear Ms. Carrier: 
 
 Based on a review by the Montgomery Planning Department, the application for the 
above referenced request is required to comply with Chapter 22A of the Montgomery County 
Code.  As stated in a letter to Royce Hanson from Bob Hoyt, dated October 27, 2009, the County 
Attorney’s Office has advised me that the specific provisions pertaining to certain trees in the 
Maryland Forest Conservation Act, and therefore any subsequent changes to the County Code 
based on those provisions, do not apply to any application that was submitted before October 1, 
2009.  Since this application was submitted before this date, I will not provide a recommendation 
pertaining to the approval of this request for a variance. 

 
If you have any questions, please do not hesitate to contact me directly.   
 

        
  Sincerely,    

   
  Laura Miller 
       County Arborist   
 
 
cc:   Mary Jo Kishter, Senior Planner 
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