
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

          Staff Report Date: June 13, 2014 

 

 

 

 

 

Summary 
 

 The subject property is landlocked; therefore, the staff report analyzes the required findings 
which the Planning Board must make to approve lots without frontage on a public street.  Staff 
recommends approval of two lots without frontage. 

 The subject property is within the Patuxent River Watershed and is subject to the impervious 
area limits imposed by the Patuxent Primary Management Area guidelines. The Application 
complies with the imperviousness limits.  

 The subdivision conforms to the recommendations of the local master plan and will be 
adequately served by all public facilities and wells and septic systems.   

 The lots comply with all applicable requirements of the Subdivision Regulations, (including lots 
without frontage) and meet the area and dimensional requirements of the RE-2 zone.   
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Staff Recommendation:  Approval of two lots, subject to the following conditions: 
 

1) Approval under this Preliminary Plan is limited to two residential lots. 
 

2) The Applicant must comply with the conditions of approval for the Preliminary Forest 
Conservation Plan No. 120120040, received by M-NCPPC on April 24, 2014, subject to the 
following conditions: 
 

a. Prior to recordation of the plat, the Applicant must obtain M-NCPPC approval of a Final 
Forest Conservation Plan consistent with the approved Preliminary Forest Conservation 
Plan.  

b. The Final Sediment Control Plan must be consistent with the final limits of disturbance 
shown on the Final Forest Conservation Plan. 

c. The Applicant must comply with all tree protection and tree save measures shown on 
the approved Final Forest Conservation Plan. 

d. Additional tree save measures not specified on the Final Forest Conservation Plan may 
be required by the M-NCPPC forest conservation inspector. 

e. The record plat must show a Category I conservation easement over all areas of forest 
retention and portions of the stream buffer as specified on the approved Final Forest 
Conservation Plan and reference the Category I conservation easement recorded at liber 
13178, folio 412.  

f. The Applicant must install permanent Category I conservation easement signage along 
the perimeter of all forest conservation easements as specified on the approved Final 
Forest Conservation Plan or as determined by the M-NCPPC forest conservation 
inspector. 

g. The Final Forest Conservation Plan must indicate that Trees #8 and #27 will be flush cut 
with stumps to remain in place to minimize disturbance. 
 

3) Prior to recordation of the plat, the Applicant must enter into an Impervious Surface Compliance 

Agreement with the Planning Board to limit the impervious surface to no more than ten percent 

(10.0%) of the entire gross tract area as shown on the Impervious Surface Exhibit dated March 

11, 2014. The gross tract area includes the Subject Property and the portion of the offsite 

ingress/egress easement that overlaps the limits of disturbance for the Application. 

4) Prior to release of any building permit, the Applicant must show compliance with the Impervious 

Surface Compliance Agreement by submitting to M-NCPPC Staff a Preconstruction Proposed 

Impervious Surface Summary Table.  The Summary Table must provide detailed calculations of 

the proposed impervious areas for each lot including: driveways, rooftop area, lead sidewalk 

area, and proposed impervious surfaces for all fire department required features and any other 

impervious surface improvements included within the Subject Property’s gross tract area. 
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5) The record plat must contain the following note: 
 

“Initial development of the lots shown hereon is subject to an Impervious 

Surface Compliance Agreement with the Montgomery County Planning Board 

for Preliminary Plan No. 120120040.” 

 

6) The Planning Board has accepted the recommendations of the Montgomery County Department 

of Transportation (“MCDOT”) in its letter dated July 24, 2012, and hereby incorporates them as 

conditions of the Preliminary Plan approval.  Therefore, the Applicant must comply with each of 

the recommendations as set forth in the letter, which may be amended by MCDOT provided 

that the amendments do not conflict with other conditions of the Preliminary Plan approval. 

7) Prior to recordation of plat(s), the Applicant must satisfy the provisions for access and 

improvements as required by MCDOT.  

8) The Planning Board has accepted the recommendations of the Montgomery County Department 

of Permitting Service (“MCDPS”) – Water Resources Section in its stormwater management 

concept letter dated July 21, 2011, and hereby incorporates them as conditions of the 

Preliminary Plan approval.  Therefore, the Applicant must comply with each of the 

recommendations as set forth in the letter, which may be amended by MCDPS – Water 

Resources Section provided that the amendments do not conflict with other conditions of the 

Preliminary Plan approval. 

9) The Planning Board has accepted the recommendations of the Montgomery County Department 

of Permitting Service (“MCDPS”) – Well and Septic Section included in a letter dated December 

9, 2011, and hereby incorporates them as conditions of the Preliminary Plan approval.  

Therefore, the Applicant must comply with each of the recommendations as set forth in the 

letter, which may be amended by MCDPS – Well and Septic Section provided that the 

amendments do not conflict with other conditions of the Preliminary Plan approval. 

10) The record plat must reference the liber and folio for the offsite common ingress/egress/utility 
easement over the shared driveway. 
 

11) The record plat must reflect the Public Safety Water Supply Easement required by the 
Montgomery County Department of Fire and Rescue Services (“MCFRS”).   
 

12) The Adequate Public Facility review for the Preliminary Plan will remain valid for eighty-five (85) 

months from the date of mailing of the Planning Board Resolution. 

13) The record plat must reflect other easements as necessary.  
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PROPERTY and VICINITY DESCRIPTION (Figures 1 and 2) 
 
The property (19230 Chandlee Mill Road) is currently identified as Parcel P403 on Tax Map JU21 and is 

located on the west side of Chandlee Mill Road, approximately 2,500 feet south of the intersection with 

Gold Mine Road, (“Property” or “Subject Property”).    The 4.14 acre Subject Property is zoned RE-2 and 

abuts properties zoned Residential Mobile Home-200 (RMH-200) to the south and Residential Estate-2 

(RE-2) to the east, north and west.  In the general vicinity, the RE-2 zoned properties are developed 

primarily with residential uses on lot sizes that vary from 2.0 acres to those greater than 10 acres in size.  

Development patterns on the RMH-200 properties to the south of the Subject Property and on the west 

side of Chandlee Mill Road vary widely.   

 

Chandlee Mill Road is classified as a primary street with a 70 foot wide right-of-way and two travel lanes.  

Chandlee Mill Road intersects with Gold Mine Road to the north and Brooke Road to the south and 

generally provides access for local traffic.  The Subject Property is landlocked and has no direct frontage 

on Chandlee Mill Road which is the closest and only available public street.     
 

The Subject Property is entirely forested with Tulip Poplar as the dominant species intermixed with Oak, 

Beech, Hickory and Sycamore.  The Property is located in the Patuxent River Watershed and more 

specifically in the Hawlings River subwatershed, both which have a Use IV-P stream designations.  The 

Hawlings River flows to the Patuxent River which in turn feeds into the Triadelphia and Rocky Gorge 

Reservoirs where the WSSC withdraws raw water for their water treatment plant near Burtonsville and 

Laurel, MD.  There is one small segment of an intermittent stream within the Subject Property 

boundaries, and its stream buffer extends on to the Property.    
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Figure 1 – General Vicinity 
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Figure 2 – Aerial    
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PROJECT DESCRIPTION (Figure 3) 
 
Preliminary plan application No. 120120040, 19230 Chandlee Mill Road (“Preliminary Plan” or 

“Application”) is a request to subdivide the 4.14 acre Subject Property into two lots at 2.02 acres (Lot 1) 

and 2.11 acres (Lot 2).   Each lot as shown on the Preliminary Plan drawing (Attachment 1) shows a 

house footprint for each lot, approved septic reserve areas, well locations, driveway, approved 

conceptual stormwater management features, grading and zoning setbacks.  As a landlocked property, 

the applicant, Mr. Jeff Lawrence (“Applicant”) has secured a 50 foot wide ingress/egress easement 

across the neighboring property to the east in which a driveway will be constructed.  The easement does 

not provide the lots with actual frontage on Chandlee Mill Road.  The new driveway will extend from 

Chandlee Mill Road, across the adjoining property to the east and enter the Subject Property in the 

northeast corner.  The driveway will not be shared with any other residences and is for the sole use of 

the two lots proposed under this Application.   

 

Once the driveway enters the Property it will make a 90 degree turn to the south and run between the 

two approved septic reserve areas on the lots.  The homes will sit rather prominently at the highest 

point of the Property and be situated at a higher elevation than the septic reserve areas in the front 

yards with the proposed wells located to the rear of the new homes. The driveway will end in a T-

turnaround to accommodate MCFRS requirements for emergency apparatus.   

 

As a new development in the Patuxent Watershed and zoned RE-2, the Application is subject to certain 

imperviousness limitations to address water quality impacts.  The length of driveway needed to serve 

the home sites and the requirements of the MCFRS for operation of emergency apparatus presented 

issues with respect to minimizing impervious surfaces.  As discussed in detail in the Environmental 

section of this Staff Report, Staff, the Applicant and staff of other agencies have worked together to 

address these issues and to bring the Application into conformance with the impervious limits.  
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Figure 3 – Preliminary Plan (Detail) 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



9 

 

ANALYSIS AND FINDINGS 
 

Subdivision Regulations  

The Application has been reviewed for compliance with the Montgomery County Code, Chapter 50, the 

Subdivision Regulations.  The Application conforms to all applicable sections of this Chapter including: 

Master Plan Conformance, Adequacy of Public Facilities, Lot Design/Zoning and Environmental 

Protection, which are discussed below.   

 

 Master Plan  

The Application is in substantial conformance with the 1998 Sandy Spring/Ashton Master Plan (”Master 

Plan”) because it follows the Master Plan’s general guidance to maintain rural character and address 

septic limitations by allowing development on larger, two acre lots in the RE-2 zone.  The Subject 

Property is located within the Brooke Road/Chandlee Mill Road Area discussed in the Master Plan on 

pages 40-43.  The Master Plan mentions the strong kinship ties within this community and identifies 

several issues that affected this area including: homes on inadequate septic systems, poor soils, the 

affordability of homes on large lots, substandard housing and “uneven” watershed protection.  The 

Master Plan’s stated objective for this area is to, “Encourage rehabilitation and renovation of 

substandard housing and, particularly, of waste disposal systems.” (pg. 40)   

 

The Master Plan recommends a renewed focus on solving the waste disposal problems in the area that 

coincides with the RMH-200 zone which is located immediately to the south of the Subject Property.  

The Master Plan suggests that the RMH-200 zone is appropriate because smaller lots …….”may be 

possible since they are permitted on the higher ground of uplands and ridges where septic systems are 

more likely to function properly on the soils, and less likely to harm streams.”  The Master Plan supports 

public sewer as a possible solution to the public health problems and further recommended that 

development of the nearby Dellabrooke Property might provide such a solution or partial solution to this 

problem.   

 

Other portions of the Brooke Road/Chandlee Mill Road area, including the Subject Property, are 

recommended for the RE-2 zone where the Master Plan suggests that, “Larger two-acre lots (RE-2 Zone) 

are permitted where septic systems and wells are more likely to experience problems due to severely 

limiting soils.”  The Preliminary Plan accordingly proposes two lots that meet the RE-2 zoning standards 

and both lots have septic disposal areas and well locations that are approved by the MCDPS – Well and 

Septic Section. 
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 Adequate Public Facilities 

Roads and Transportation Facilities  

 

The existing roads and transportation facilities are adequate to serve the subdivision.  The proposed lots 

do not generate 30 or more vehicle trips during the morning or evening peak hours; therefore, the 

Application is not subject to the Local Area Transportation Review.  The Application also does not 

generate more than three vehicle trips during the morning or evening peak hour and the Application is 

exempt from the Transportation Policy Area Review.   

 

The Property has no frontage along Chandlee Mill Road and cannot dedicate land for right-of-way.  The 

Applicant is required to make a driveway apron improvement within the Chandlee Mill Road right-of-

way for the new driveway in accordance with County road code standards.  No sidewalks currently exist 

on Chandlee Mill Road and none are required for this Application.  A signed, on street bike path is 

recommended by the Master Plan, however; this bike path project will be implemented by the County in 

the future.  Driveway sight distance and storm drain studies were reviewed and approved by MCDOT. 

 

Other Public Facilities and Services  

 

The Application was reviewed by all required public service agencies and utility companies and was 

found to have adequate public facilities available to serve the proposed lots.  The MCFRS has approved 

the driveway for sufficient emergency access and have recommended that a location for a water supply 

vault be identified on the Application.  MCDPS - Water Resources Section has approved a stormwater 

management concept using Environmental Site Design standards.  The MCDPS – Well and Septic Section 

has approved the necessary septic systems and well locations.  Other public facilities and services, such 

as police stations, firehouses and health services are currently operating within the standards set by the 

Subdivision Staging Policy Resolution currently in effect.   Utility providers have also recommended 

approval finding that local service is adequate for the lots.  The Application is located in the Sherwood 

High School cluster, which is not identified as a school moratorium area; and is not subject to a School 

Facilities Payment.  

 

Stormwater Management  

 

All stormwater management requirements have been met pursuant to Chapter 19, Article II – 

Stormwater Management.  The Montgomery County Department of Permitting Services has approved a 

stormwater management concept for the proposed subdivision in a letter dated July 21, 2011. The 

concept consists of Environmental Site Design through the use of flow disconnection, dry wells and 

pervious concrete pavement. 
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 Lot Design and Zoning 

Pursuant to Section 50-29 of the Subdivision Regulations, the proposed lot size, width, shape and 

orientation must be appropriate for the location of the subdivision, taking into consideration the 

recommendations of the Master Plan and the intended use.  The RE-2 zone was designated by the 

Master Plan for the Subject Property to meet certain rural character recommendations and to allow 

flexibility in house locations in areas where septic suitability might be questionable.  This Application 

complies with the RE-2 zoning standards.  The lots are large and provide the ability to situate homes that 

work with the available soil septic suitability and well locations.  The two lots proposed under this 

Application are appropriately dimensioned to accommodate two new homes and the required facilities 

to serve them. 

 

Lots without Frontage  

Section 50-29(a)(2) of the Subdivision Regulations generally requires that, “…. every lot shall abut on a 

street or road which has been dedicated to  public use or which has attained the status of a public road.”  

As a Property with no physical frontage on a dedicated public street or road, the two proposed lots 

cannot be configured with frontage directly on Chandlee Mill Road.  Section 50-29(a)(2) provides for 

findings that can be made by the Planning Board that allow no more than two lots without frontage and 

having access on a private driveway or other private right-of-way.   

 Section 50-29 (a)(2) provides the following language:    

 

“The Planning Board may approve not more than two lots on a private driveway or 
private right-of-way; provided, that proper showing is made that such access is 
adequate to serve the lots for emergency vehicles, for installation of public utilities, is 
accessible for other public services, and is not detrimental to future subdivision of 
adjacent lands”   
 

The Applicant proposes two lots on a twelve foot wide, shared driveway.  The MCFRS has required the 

Applicant to design the driveway to provide a 20 foot wide bump-out where emergency apparatus can 

safely pass one another on the driveway pavement and another T-turnaround in the vicinity of the 

house locations.  The Preliminary Plan also shows an easement adjacent to the driveway where a below-

grade water supply cistern can be located in accordance with MCFRS requirements.  MCDOT has 

approved a sight distance evaluation at the proposed driveway apron on to Chandlee Mill Road. The 

ingress/egress easement will be amended to include rights to place utilities within the easement area.   

Staff has determined that the lots without frontage are not detrimental to future subdivision of adjacent 

lands. The Property lacks frontage and under the findings for lots without frontage, the two lots must be 

served by a private driveway and the driveway may only provide access to the two proposed lots. There 

is no ability to construct a public street either within the ingress/egress easement or on the Subject 

Property that would provide access to adjacent land.  Because this Application affords no reasonable 
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possibility of access to adjacent lands either by private driveway or public road, it is therefore, not 

detrimental to development on adjacent lands.   

 

Zoning Conformance 

Staff also reviewed the lots for compliance with the dimensional requirements of the RE-2 zone as 

specified in the Zoning Ordinance.  The lots will meet all dimensional requirements for area, width and 

frontage (subject to findings by the Planning Board).  Additionally, both lots can accommodate a one-

family detached dwelling within the setbacks established for the RE-2 zone. A summary of this review is 

included in Table 1.  

    

Table 1 – Development Standards RE-2 Zone 

1 Determined by MCDPS at building permit 
 
 
 
 
 
 
 
 
 
 
 

                                                           
 

PLAN DATA 
Zoning Ordinance 

Development 
Standard 

Proposed for Approval by the 
Preliminary Plan 

Minimum Lot Area 87,120 sq. ft. 88,165 sq. ft. or larger 

Lot Width at BRL 150  ft. minimum 150 ft. or wider 

Lot Frontage 25 ft. minimum 0 ft. (See Frontage Findings)  

Setbacks   

     Front 50 ft. Min. Must meet minimum
1 

          Established Building Line N/A N/A 

     Side 17 ft. Min./35 ft. total Must meet minimums
1
 

     Rear 35 ft. Min. Must meet minimum
1
 

Building Height  50 ft. Max. Must meet maximum
1
 

Lot Coverage 25% Max. Must meet maximum
1
 

Maximum Residential DU per Zoning  2 2 

MPDUs N/A No 

TDRs N/A No 

Site Plan Required No No 
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 Environmental Protection 

 

Environmental Guidelines and the Patuxent Primary Management Area  

 

A Natural Resources Inventory/Forest Stand Delineation (NRI/FSD) #420110490 was approved for the 

Property on April 4, 2011. The NRI/FSD identified all of the required environmental features on and 

adjacent to the Property, as further described in the Environmental Guidelines for Environmental 

Management of Development in Montgomery County (Environmental Guidelines).  

The 4.14-acre Property is entirely forested with topography that slopes from the highest elevation in the 

southwestern corner to the lowest in the north and east.  Small areas of steep slopes (≥ 25%) exist in 

several locations including the northwestern and southeastern corners; as well as in the proposed 

offsite access easement.  There are no wetlands or highly erodible soils on the Property.  

 

The Property is within the Hawlings River watershed, a tributary to the Patuxent River, which is classified 

by the State of Maryland as Use IV-P waters.  One intermittent stream crosses through the extreme 

southeastern tip of the Property and its associated buffer encompasses the southeastern corner of the 

Property.  This stream flows offsite through the adjacent property to the east, where it enters an in-

stream pond before continuing in a northerly direction.  At this point, the tributary and its associated 

100-year floodplain and stream buffer cross the existing offsite ingress/egress easement.  The stream 

buffer for this portion of the stream includes steep slopes located on the Property. 

 

The entire Property is located within the Patuxent River, Primary Management Area (PMA).  The 

purpose of the PMA guidelines is to provide strategies to protect, preserve, and restore the Patuxent 

River and its drinking water supply reservoirs.  Montgomery County’s PMA protection measures are 

outlined in the Environmental Guidelines and are consistent with the PMA protection measures 

recommended in the State’s, Patuxent River Policy Plan.  The PMA establishes certain widths along both 

mainstem and tributary streams in the watershed as follows: ¼ mile (1320 feet) strips of land running 

along both sides of the Patuxent mainstem and 1/8 mile (660 feet) strips of land running along both 

sides of all tributaries.  Additionally in Montgomery County, the Environmental Guidelines recommend a 

PMA width of ¼ mile for the mainstem of the Hawlings River, which is a tributary to the Patuxent River 

and whose watershed is almost entirely within Montgomery County.  The PMA strips outlined above 

include the delineated stream buffer and a transition area.  The transition area is the area within the 

PMA strips (1/4 mile or 1/8 mile) that is outside of the delineated stream buffer.  

 

The Environmental Guidelines include specific requirements for development within the PMA.  To 

protect water quality the Environmental Guidelines recommend that the stream buffer shall remain 

undisturbed and that a minimum of fifty feet of the stream buffer be forested.  The Application 

proposes to disturb approximately 0.13 acres of stream buffer area, of which 0.11 acres is forested, for 

the construction of a shared driveway in order to access the landlocked Property through the existing 

ingress/egress easement.  Staff finds the encroachment into the stream buffer for purposes of access to 

the Property to be unavoidable because there are no other feasible means of access to the Property.  



14 

 

This determination does not establish a precedent.  Staff has historically investigated all reasonable 

options to avoid disturbance to buffers while taking into consideration the impact that the decision 

would have on the development of a given property.  In the case of this Application, the stream and its 

buffer separate the Subject Property from Chandlee Mill Road; the buffer must be crossed to access the 

Property.  Use of adjacent driveways that also cross the same stream buffer was met with opposition 

from adjoining property owners and there are no other roads other than Chandlee Mill Road that 

provide feasible access.  Development of the Property would be nullified if the driveway were not 

allowed to cross the buffer.  The location of the crossing shown by the Applicant is appropriate because 

it abuts the cleared area for the adjacent driveway.  This concentrates new forest clearing in an area 

already cleared which reduces further fragmentation of the forest resource.  The resulting loss of forest 

is 0.11 acres.  The remaining 0.59 acres of onsite stream buffer area associated with the stream will not 

be disturbed and will be protected in a Category I conservation easement. 

 

The PMA requirements also include an overall impervious limit of ten percent within the transition area 

(area between the stream buffer and the PMA boundary); however, per the Environmental Guidelines, 

the ten percent impervious limit may be applied to the entire site rather than just the transition area if a 

higher level of imperviousness is desirable for purposes of maintaining community character, achieving 

compatibility, and/or accomplishing master plan goals.  Because of the unavoidable placement of 

impervious driveway material within the stream buffer and outside of the transition area, Staff has 

determined that it is appropriate, if not necessary in this case, to apply the ten percent impervious limit 

to the entire site.  Development of the Property on large lots also satisfies, if not accomplishes the 

Master Plan goal to permit residential development on large lots in areas where soil conditions are 

marginal for septic.  

 

The impervious surface calculations for the Application include the onsite impervious area for the 

construction of the shared driveway which includes the required MCFRS access turnaround and passing 

zone and a proposed concrete pad for the below-grade emergency water supply tank that will 

eventually serve the Property as well as the surrounding community.  The imperviousness calculations 

also include the offsite impervious area for the construction of the shared driveway through the 

ingress/egress easement.  As demonstrated on the Applicant’s Impervious Surface Area Exhibit 

(Attachment 2), the Application results in an impervious area of 18,952 square feet, or 9.7 percent of 

the gross tract area calculated over the Property plus the offsite limits of disturbance.  

 

The Application protects sensitive environmental features of the Property in accordance with the 

Environmental Guidelines and Patuxent, Primary Management Area recommendations.  
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 Forest Conservation 

 

Forest Conservation Plan  

 

The Application meets the requirements of Chapter 22A of the Montgomery County Forest Conservation 

Law.  A Preliminary Forest Conservation Plan (FCP) was submitted with the Preliminary Plan (Attachment 

3).  

 

The Property is entirely forested and thirty-one (31) trees with a DBH of 24 inches and greater were 

identified on or within 100-feet of the Property; seven of these large trees are 30 inches DBH and 

greater.  Two forest stands were identified on the Property.  Approximately 65 percent of the forest 

located in the center of the Property was characterized as young, emerging forest dominated by one to 

six inch caliper tulip tree (Liriodendron tulipifera); this stand was designated “low” priority.  The 

remainder of the forest is dominated by tulip tree and red oak (Quercus rubra); this stand was 

designated “high” priority due to the presence of environmentally sensitive features including streams, 

stream buffer, steep slopes and large and significant trees.   

 
The Application includes a tract area of 4.50 acres of land, which includes 0.36 acres of off-site 

improvements for the construction of the shared driveway that will provide access to the Property.  The 

Preliminary Forest Conservation Plan proposes to clear approximately 2.28 acres of existing forest for 

the construction of two homes, access driveways, septic fields, stormwater management facilities, and 

utilities.  The remaining 2.00 acres of high priority forest, including the onsite stream buffer will be 

retained and protected in a Category I conservation easement.  This Application does not result in a 

planting requirement.   

 

Forest Conservation Variance  

 

Section 22A-12(b) (3) of Montgomery County Forest Conservation Law provides criteria that identify 

certain individual trees as high priority for retention and protection.  The law requires no impact to trees 

that: measure 30 inches or greater, DBH; are part of an historic site or designated with an historic 

structure; are designated as national, State, or County champion trees; are at least 75 percent of the 

diameter of the current State champion tree of that species; or trees, shrubs, or plants that are 

designated as Federal or State rare, threatened, or endangered species (“Protected Trees”).  Any impact 

to a Protected Tree, including removal or disturbance within the Tree’s critical root zone (CRZ) requires a 

variance. An application for a variance must provide certain written information in support of the 

required findings in accordance with Section 22A-21 of the County Forest Conservation Law. 

 

The Applicant submitted a variance request in a letter dated March 6, 2014, (revised letter dated April 4, 

2014, to correct minor typographical errors) for the impacts/removal of trees (Attachment 4).  The 

Applicant proposes to remove four (4) Protected Trees that are 30 inches and greater, DBH, and to 

impact, but not remove, three (3) other Protected Trees that are considered high priority for retention 
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under Section 22A-12(b)(3) of the County Forest Conservation Law.  Details of the Protected Trees to be 

removed or affected but retained are shown in Tables 2 and 3 below and shown graphically in Figure 4.  

 
 

Table 2 - Protected Trees to be removed 
 

Tree 
Number 

Species DBH  
Inches 

Status 

8 Tulip Tree 33 Poor condition; grading for Lot 1; Tree must be flush cut by hand with 
trunk left in place 

9 Tulip Tree 38 Fair condition; house and swm construction  

10 Tulip Tree 39 Poor condition; Potential removal in future for reserve septic field 

27 Tulip Tree 30 Good condition; grading, driveway construction; offsite access easement 

  
   

Table 3 - Protected Trees to be affected but retained 
 

Tree 
Number 

Species DBH  
Inches 

CRZ 
Impact 

Status 

7 Red oak 35 5% Good condition; grading for Lot 1 

11 Tulip Tree 31 9% Good condition; grading for initial septic field 

14 Tulip Tree 30 2% Poor condition; grading for Lot 2 
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Figure 4 – Variance Trees 
 

 
Green = Impacts but retained                   Red = Removed 

 

Unwarranted Hardship Basis - Per Section 22A-21, a variance may only be considered if the Planning 

Board finds that leaving the Protected Trees in an undisturbed state would result in an unwarranted 

hardship, denying an applicant reasonable and significant use of a property.   The Applicant contends 

that an unwarranted hardship would be created due to the existing conditions on the Property, the 

development standards of the zone and requirements for access.  The Property is entirely forested and 

the Protected Trees are interspersed within the forest.  The septic systems, with minimum reserve areas 

of 17,000 square feet to meet Patuxent watershed standards, are required to serve the lots.2  The 

Property currently has no formal means of access to a public road and the construction of the driveway 

                                                           
2
 In all other watersheds, septic systems must be at least 10,000 square feet in size. 
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necessitates impacts to Protected Trees within the offsite easement.  The majority of the development 

is proposed within the portion of the forest on the Subject Property characterized on the approved 

NRI/FSD as “low priority”.    

 

Of the four Protected Trees proposed for removal, two are in poor condition, one is in fair condition, 

and one is in good condition.  Tree #8 is located outside of the limits of disturbance; however the 

Applicant has requested a variance to remove the Tree because of its current poor condition and the 

proposed impacts to its critical root zone (33%) for the grading of Lot 1.  Tree #8 will be flush cut without 

the aid of machinery because it is located within the forest to be retained.  Tree #9 is located within the 

limits of disturbance for the construction of the house on Lot 1 and the associated stormwater 

management device.  This Tree is in fair condition and is located within the developable area of the 

Property.  Tree #10 is located outside of the limits of disturbance, but within the area reserved for 

future septic, and will only be removed if necessary in the future.  This Tree is in poor condition due to a 

previous lightning strike. Tree #27 is located offsite within the ingress/egress easement and must be 

removed for the grading and construction of the driveway necessary to access the Property.  The 

Applicant proposes to flush cut Tree #27 and allow the trunk to remain in place due to its close 

proximity to the stream.  The three Protected Trees proposed to be affected but retained, will be 

minimally impacted due to grading and will receive tree protection measures during construction.  Staff 

finds that an unwarranted hardship would be created if a variance was not considered.   

 

Variance Findings - Section 22A-21 of the County Forest Conservation Law sets forth the findings that 

must be made by the Planning Board or Planning Director, as appropriate, in order for a variance to be 

granted.  Staff has made the following determination based on the required findings in the review of the 

variance request and the preliminary forest conservation plan: 

 

 Granting of the requested variance: 

   

1. Will not confer on the applicant a special privilege that would be denied to other applicants. 

 

Granting the variance will not confer a special privilege on the Applicant as the removal and 

disturbance to the Protected Trees are due to the reasonable development of the Property.  The 

Property is entirely forested and the Protected Trees are located within the developable area of 

the site and the offsite access easement.  Granting a variance request to allow land disturbance 

within the developable portion of the site is not unique to this Applicant.  The development of 

the Property dictates access through the offsite ingress/egress easement containing and the 

sensitive environmental features including stream buffers and steep slopes.  Staff believes that 

the granting of this variance is not a special privilege that would be denied to other applicants. 

  

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 

 

The need for the variance is not based on conditions or circumstances which are the result of 
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actions by the Applicant.  The requested variance is based upon existing site conditions, 

including the existing access easement, and the number and locations of the Protected Trees. 

 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 

on a neighboring property. 

 

The need for a variance is a result of the existing conditions and the proposed site design and 

layout on the Subject Property, and not a result of land or building use on a neighboring 

property. 

 

4. Will not violate State water quality standards or cause measurable degradation in water quality. 

 

The variance will not violate State water quality standards or cause measurable degradation in 

water quality.  There is one Protected Tree being removed from within the stream buffer to 

allow access to the Property from the existing ingress/egress easement; however, the Applicant 

proposes to flush cut this tree and leave the trunk in place to minimize disturbance to this area. 

The other Protected Trees proposed to be removed or affected are not located within a stream 

buffer, wetland, or special protection area.  In addition, the Montgomery County Department of 

Permitting Services has found the stormwater management concept for the proposed project to 

be acceptable as stated in a letter dated July 21, 2011. The stormwater management concept 

incorporates Environmental Site Design standards. 

   

Mitigation for Protected Trees Subject to the Variance Provision – All of the Protected Trees subject to 

the variance provision and proposed to be removed are located within the existing forest.  The removal 

of these trees is incorporated in the “forest clearing” calculations of the Forest Conservation Plan.  Staff 

does not recommend additional mitigation for the loss of these trees as they are accounted for in the 

forest conservation worksheet as “forest clearing”.   The three Protected Trees subject to the variance 

provision that are to be retained will receive adequate tree protection measures and no mitigation is 

recommended.   

 

County Arborist’s Recommendation on the Variance - In accordance with Montgomery County Code 

Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the 

County Arborist in the Montgomery County Department of Environmental Protection for a 

recommendation prior to acting on the request. The request was forwarded to the County Arborist.  On 

April 21, 2014, the County Arborist issued recommendations on the variance request and recommended 

the variance be approved with mitigation (Attachment 5). 

 
Variance Recommendation - Staff recommends that the variance be granted.  
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CITIZEN CORRESPONDENCE AND ISSUES 

 

This Application was submitted and noticed in accordance with all adopted Planning Board procedures. 

A sign referencing the Preliminary Plan Application was posted along the Property frontage with 

Chandlee Mill Road.  A presubmission meeting was held at 17904 Georgia Avenue in Suite 302, in Olney 

MD on May 16, 2011.  Fourteen people were in attendance at the meeting including the Applicant and 

his consultants, the current land owner, adjoining land owners and other nearby residents according to 

the minutes of that meeting.  Questions raised included the size of the homes, location of the septic 

systems, location of the driveway, lot size, downstream impacts and activities by other property owners 

and why the meeting was being held in Olney and not closer to the Property.  According to the minutes 

of the meeting, all questions were answered.  Staff has not received any comments from those in 

attendance at the meeting nor from other concerned residents.  Any comments received after posting 

of this Staff Report will be forwarded to the Board prior to the Hearing.  

 

CONCLUSION  

 

The proposed lots meet all requirements established in the Subdivision Regulations, (with the findings 

made for two lots without frontage) and the Zoning Ordinance and substantially conform to the 

recommendations of the Sandy Spring-Ashton Master Plan.  Access and public facilities will be adequate 

to serve the proposed lots, and the Application has been reviewed by other applicable county agencies, 

all of whom have recommended approval of the Preliminary Plan. Therefore, approval of the Application 

with the conditions specified above is recommended.   

 

Attachments: 

1) Preliminary Plan  
2) Impervious Area Exhibit  
3) Preliminary Forest Conservation Plan 
4) Request for Tree Variance 
5) County Arborist’s Tree Variance Recommendation  
6) Agency Approvals 









Significant Tree List (Trees > 24" DBH)
Key Botanical name Common name Size (Dia.) Remarks CRZ Impact

1 Fagus grandifolia American Beech 26" off-site but within 100' of property line; good condition No impact, to be saved
2 Liriodendron tulipifera Tulip Poplar 28" off-site but within 100' of property line; good condition No impact, to be saved
3 Quercus rubra Red Oak 26" Good condition No impact, to be saved
4 Liriodendron tulipifera Tulip Poplar 20" Good Condition; double-trunk No impact, to be saved
5 Liriodendron tulipifera Tulip Poplar 18" Good Condition; triple-trunk, (1) 18", (2) 16" No impact, to be saved
6 Liriodendron tulipifera Tulip Poplar 28" Good condition No impact, to be saved
7 Quercus rubra Red Oak 35" Specimen tree; Good condition 5% CRZ impact, root prune at LOD
8 Liriodendron tulipifera Tulip Poplar 33" Specimen tree; Poor Condition; significant basal damage, hollow base 33% CRZ impact, to be removed - hand-cut down to leave tree trunk in place
9 Liriodendron tulipifera Tulip Poplar 38" Specimen tree; Fair Condition; double-trunk, damaged crotch Inside LOD, to be removed

10 Liriodendron tulipifera Tulip Poplar 39" Specimen tree; Poor Condition; significant basal damage, lightning damage Falls within proposed future septic field, to be removed when proposed future septic field expands
11 Liriodendron tulipifera Tulip Poplar 31" Specimen tree;  Good condition 8% CRZ impact at initial time of construction, rt. prune at LOD
12 Fagus grandifolia American Beech 24" off-site but within 100' of property line; good condition No impact, to be saved
13 Liriodendron tulipifera Tulip Poplar 27" off-site but within 100' of property line; good condition No impact, to be saved
14 Liriodendron tulipifera Tulip Poplar 30" Specimen tree; Poor Condition; significant basal damage 2% CRZ impact, root prune at LOD
15 Fagus grandifolia American Beech 27" Good condition No impact, to be saved
16 Liriodendron tulipifera Tulip Poplar 24" off-site but within 100' of property line; good condition No impact, to be saved
17 Carya glabra Pignut Hickory 26" Specimen tree; Good condition No impact, to be saved
18 Liriodendron tulipifera Tulip Poplar 24" Good condition No impact, to be saved
19 Liriodendron tulipifera Tulip Poplar 24" off-site but within 100' of property line; good condition No impact, to be saved
20 Liriodendron tulipifera Tulip Poplar 24" off-site but within 100' of property line; good condition No impact, to be saved
21 Liriodendron tulipifera Tulip Poplar 24" Good condition Inside LOD, to be removed
22 Liriodendron tulipifera Tulip Poplar 24" Good condition Inside LOD, to be removed
23 Liriodendron tulipifera Tulip Poplar 24" Good condition Inside LOD, to be removed
24 Liriodendron tulipifera Tulip Poplar 24" off-site but within future access easement; good condition 36% CRZ impact, to be removed
25 Liriodendron tulipifera Tulip Poplar 24" off-site but within future access easement; good condition Inside LOD, to be removed
26 Liriodendron tulipifera Tulip Poplar 24" off-site but within future access easement; good condition Inside LOD, to be removed
27 Liriodendron tulipifera Tulip Poplar 30" Specimen tree; off-site but within future access easement; good condition 34% CRZ impact, to be removed - hand-cut down to leave tree trunk in place
28 Quercus rubra Red Oak 24" off-site but within future access easement; good condition Inside LOD, to be removed
29 Platanus occidentalis American Sycamore 24" off-site but within future access easement; good condition No impact, to be saved
30 Liriodendron tulipifera Tulip Poplar 24" off-site but within future access easement; good condition No impact, to be saved
31 Liriodendron tulipifera Tulip Poplar 24" off-site but within future access easement; good condition <1% CRZ impact, no action required
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DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 Isiah Leggett Robert G. Hoyt 
 County Executive Director 
 

Division of Environmental Policy & Compliance    

 

255 Rockville Pike, Suite 120   •   Rockville, Maryland 20850-2589   •   240-777-0311 
www.montgomerycountymd.gov 

 

April 21, 2014 
 
 
 
Françoise Carrier, Chair 
Montgomery County Planning Board 
Maryland National Capital Park & Planning Commission 
8787 Georgia Avenue 
Silver Spring, Maryland  20910 
 
RE:    19230 Chandlee Mill Road - Revised, DAIC 120140040, NRI/FSD application accepted on 

9/17/2011 
 
Dear Ms. Carrier: 
 

All applications for a variance from the requirements of Chapter 22A of the County Code 
submitted after October 1, 2009 are subject to Section 22A-12(b)(3).  Accordingly, given that the 
application for the above referenced request was submitted after that date and must comply with Chapter 
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all 
review required under applicable law, I am providing the following recommendation pertaining to this 
request for a variance.  

 
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if 

granting the request: 
 

1. Will confer on the applicant a special privilege that would be denied to other applicants; 
2. Is based on conditions or circumstances which are the result of the actions by the applicant; 
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a 

neighboring property; or 
4. Will violate State water quality standards or cause measurable degradation in water quality. 

 
Applying the above conditions to the plan submitted by the applicant, I make the following 

findings as the result of my review: 
 

1. The granting of a variance in this case would not confer a special privilege on this applicant that 
would be denied other applicants as long as the same criteria are applied in each case.  Therefore, 
the variance can be granted under this criterion. 

 
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning 

Department, and the Maryland Department of Natural Resources Forest Service, the disturbance 
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted 
as a condition or circumstance that is the result of the actions by the applicant.  Therefore, the 
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Françoise Carrier 
April 21, 2014 
Page 2 
 

 

variance can be granted under this criterion, as long as appropriate mitigation is provided for the 
resources disturbed. 

 
3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition 

relating to land or building use, either permitted or nonconforming, on a neighboring property.  
Therefore, the variance can be granted under this criterion. 

 
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State 

water quality standards or cause measurable degradation in water quality.  Therefore, the variance 
can be granted under this criterion. 

 
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a 

variance conditioned upon the applicant mitigating for the loss of resources due to removal or disturbance 
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended 
during the review by the Planning Department.  In the case of removal, the entire area of the critical root 
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even 
that portion of the CRZ located on an adjacent property).  When trees are disturbed, any area within the 
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were 
before the disturbance must be mitigated.  Exceptions should not be allowed for trees in poor or 
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or 
provide stormwater management. Tree protection techniques implemented according to industry 
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during 
construction without permanently reducing the critical root zone, are acceptable mitigation to limit 
disturbance.  Techniques such as root pruning should be used to improve survival rates of impacted trees 
but they should not be considered mitigation for the permanent loss of critical root zone.  I recommend 
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed.  The 
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery 
County Code.   

 
 In the event that minor revisions to the impacts to trees subject to variance provisions are 

approved by the Planning Department, the mitigation requirements outlined above should apply to the 
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.  

 
If you have any questions, please do not hesitate to contact me directly.   
 

       Sincerely, 

  
Laura Miller 

       County Arborist   
 
 
cc:   Mary Jo Kishter, Senior Planner 
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