
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
The Staff Report includes: 
 Review under the Old Zoning Code in effect on October 29, 2014. 
 This Preliminary Plan facilitates the completion of the Master Planned realignment of Waters Road by 

dedicating and constructing a new intersection with Germantown Road opposite Bowman Mill Drive 
and meeting the conditions of abandonment resolution AB-729 which abandons a portion of the 
existing Waters Road right-of-way.  The Applicant also requests the Planning Board, under the 
provisions in 50-15(c)(2),  grant an additional abandonment of a 20 foot wide strip of land dedicated 
by the Martens Property in Preliminary Plan 120110090, on Plat 24630 and not included as part of AB-
729. 

 The portion of Waters Road abandoned by AB-729, pursuant to 59-A-1.71, is Zoned RMX-2.  The 
Applicant believes Staff interpretation is incorrect and believes the abandoned right-of-way should 
assume the RMX-2C Zone.  

 The Application substantially conforms to most Master Plan recommendations, however unforeseen 
development constraints have made full conformance unpractical. Staff recommends the Board find 
that circumstances make full conformance to the Master Plan no longer appropriate as allowed in 50-
35(l). 
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RECOMMENDATION:  Approval, subject to the following conditions: 
 
1. Approval under this Preliminary Plan is limited to one lot for up to 9,980 square feet of commercial 

and/or service uses generating no more than 123 weekday morning peak-hour trips during the 
morning peak period and 92 weekday evening peak-hour trips during the evening peak period, and 
one Outlot.  The lot will include portions of Parcel No. 920 and 971, the right-of-way for Waters 
Road abandoned under County Council Resolution AB-729, and the additional Waters Road right-of-
way abandoned under this Preliminary Plan. 

2. The Certified Preliminary Plan must make the following changes: 
a. Add the new total lot frontage along Waters Road relocated; 
b. Modify the development standards to reflect that the proposed building side and rear yard 

setbacks will meet the minimum required in the RMX-2 and RMX2-C Zones as applied; 
c. In the Development Standards section change the provided FAR from 0.18 to 0.26; 
d. Identify the zoning for all abandoned portions of the Waters Road right-of-way as RMX-2. 

   
3. The Applicant must comply with the following conditions of approval for the Final Forest 

Conservation Plan No. 120120250, approved as part of this Preliminary Plan: 
a. Prior to clearing or grading the Applicant must record in the Montgomery County Land 

Records a Certificate of Compliance to use an M-NCPPC approved offsite forest mitigation 
bank.  The Certificate of Compliance must provide 0.52 acres of mitigation credit to meet 
the reforestation requirement.  
 

4. Plats for this Preliminary Plan may be submitted separately for the Waters Road right-of-way and 
the approved lot. 
 

5. Prior to the recordation of a plat for the Waters Road right-of-way, the Applicant must satisfy the 
following: 

a.    Access and improvements as required by MCDOT;  
b.   MCDPS requirements to ensure the construction of a seven-foot wide sidewalk along the   

property frontage of Waters Road realigned. 

6. Prior to the recordation of a plat for the approved lot, the Applicant must provide the following to 
Staff: 

a. Evidence of fee simple ownership of the former Waters Road right-of-way abandoned under 
County Council AB-729 and the additional 7,189 square feet of the Waters Road right-of-
way abandoned as part of this Preliminary Plan that will be included in the boundaries of the 
approved lot; 

b. An executed and recorded easement granting the Village at Germantown West (“Martens 
Property”) vehicular access to and from Waters Road through the Subject Property.   The 
easement must allow such access upon the opening of the realigned Waters Road to traffic. 
 

7. No structural building permits may be issued until the plat for the approved lot has been recorded.  
Prior to the recordation of a plat for the approved lot, the Applicant may conduct the following site 
work: clearing, grading, utility work, construction of temporary vehicular access from the Martens 
Property to the realigned Waters Road through the Subject Property, improvements to the 
realigned Waters Road, and improvements to the intersection of the realigned Waters Road and 
MD 118. 
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8.  The Applicant must dedicate and show on the record plat(s) the following dedications, as shown 

on the approved Preliminary Plan: 
a. 70 feet of right-of-way for a new Waters Road alignment intersecting with MD 118, 

opposite Bowman Mill Drive, consistent with the Germantown Master Plan; 
b. 75 feet of right-of-way from centerline along the Subject Property’s frontage on 

Germantown Road (MD 118). 
 

9. Prior to issuance of building permits, the Applicant must submit a landscape and lighting plan for 
Staff review and approval. 
 

10. The Planning Board has accepted the recommendations of the Maryland State Highway 
Administration (“MDSHA”) in its letters dated September 12, 2014, October 23, 2014, and December 
22, 2014, and hereby incorporates them as conditions of the Preliminary Plan approval.  Therefore, 
the Applicant must comply with each of the recommendations as set forth in the letters, which may 
be amended by MDSHA provided that the amendments do not conflict with other conditions of the 
Preliminary Plan approval. 
 

11. Prior to the recordation of right-of-way record plat(s) for realigned Waters Road, the Applicant must 
satisfy the provisions for intersection improvements as required by MDSHA.  
 

12. Within 90 days of the realigned Waters Road opening to traffic, the Applicant must complete and 
submit to MDSHA a traffic signal warrant analysis for the intersection of realigned Waters 
Road/Bowman Mill Drive and Germantown Road (MD 118), using intersection count criteria as 
described in the MDSHA Guidelines.  The Applicant must provide a copy of the traffic signal warrant 
analysis to Staff.  If the analysis warrants installation of a traffic signal, the Applicant must install the 
traffic signal as directed by MDSHA. 

 
13. The Planning Board has accepted the recommendations of the Montgomery County Department of 

Permitting Service (“MCDPS”) – Water Resources Section in its letter dated February 14, 2013, and 
hereby incorporates them as conditions of the Preliminary Plan approval.  The Applicant must 
comply with each of the recommendations as set forth in the letter, which may be amended by 
MCDPS – Water Resources Section provided that the amendments do not conflict with other 
conditions of the Preliminary Plan approval. 

 

14. The Planning Board has accepted the recommendations of the Montgomery County Department of 
Transportation (“MCDOT”) in its letter dated September 12, 2014, and hereby incorporates them as 
conditions of the Preliminary Plan approval.  The Applicant must comply with each of the 
recommendations as set forth in the letter, including the construction of all road improvements 
within the rights-of-way, which may be amended by MCDOT provided that the amendments do not 
conflict with other conditions of the Preliminary Plan approval. 

 

15. The certified Preliminary Plan must contain the following note: 

“Unless specifically noted on this plan drawing or in the Planning Board conditions of 
approval, the building footprints, building heights, on-site parking, site circulation, and 
sidewalks shown on the Preliminary Plan are illustrative.  The final locations of buildings, 
structures and hardscape will be determined at the time of issuance of building 
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permit(s).  Please refer to the zoning data table for development standards such as 
setbacks, building restriction lines, building height, and lot coverage for each lot.  Other 
limitations for site development may also be included in the conditions of the Planning 
Board’s approval.” 

16. The record plat(s) must show all necessary easements. 
 

17. The Adequate Public Facility (APF) review for the Preliminary Plan will remain valid for 
eighty-five (85) months from the date of mailing of this resolution. 
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SITE DESCRIPTION 
The Subject Property is comprised of two unplatted Parcels No. 920 and 971 on Tax Map EU342, and a 
portion of right-of-way for Waters Road that is to be abandoned.  The parcels and right-of-way form a 
triangularly shaped property located on the northwest side of Germantown Road, at the current cul-de-
sac terminus of Waters Road, approximately 800 feet south of the intersection of Wisteria Lane, and just 
north of the CSX railway (“Property” or “Subject Property”).  The two parcels are zoned RMX-2C, and the 
right-of-way for Waters Road is zoned RMX-2 pursuant to Sec. 59-A-1.71(a), which states: “Normally, all 
publicly owned rights-of-way for roads, streets, alleys, easements, or transit routes are classified in the 
least intense of adjacent zones.  In order to define clearly the location of rights-of-way, the official 
zoning maps will not depict the zoning within existing rights-of-way.”  As described in 59-A-1.71(a), the 
zoning for the Waters Road right-of-way was not depicted on the official zoning map applicable to this 
Preliminary Plan application.  The Subject Property is in the 2009 Germantown Employment Area Sector 
Plan (“Master Plan”).  The Up-County Regional Service Center is located about half a mile northeast of 
the Subject Property at the intersection of Germantown Road and Middlebrook Road, and the 
Germantown MARC station is located immediately across Germantown Road (Image 1) within easy 
walking distance. 

 
 
 

Image 1 
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Currently, the two parcels that are part of the Subject Property are unimproved and partially forested 
and the right-of-way is improved with a section of Waters Road, which currently terminates in a cul-de-
sac prior to reaching Germantown Road (Image 2).  There is an existing large diameter, sewer force main 
located under the pavement of Waters Road which transmits sewage generated in Clarksburg to the 
Seneca sewage treatment plant.  There are no significant environmental features on or near the Subject 
Property.  The Property is located in the Little Seneca Creek watershed, designated as use III-P waters.  
The elevation of the Property sits a few feet lower than the elevation of Germantown Road, and gently 
slopes from northeast to southwest.   
 
To the northeast of the Subject Property are parcels zoned RMX-2C that are improved with an 
automotive service business and storage facilities.  To the west of the Property is an approved Site Plan 
No. 820110130 (as amended), Village at Germantown West( aka “Martens Property”) which is under 
construction for 304 multi-family dwellings, 166 one-family attached dwellings and 14,426 square feet 
of retail in the RMX-2 Zone.  Confronting along Germantown Road is parking for the Germantown MARC 
station in the TMX-2 Zone.   

 
 
PROJECT DESCRIPTION 
Preliminary Plan No. 120120250, Chestnut Ridge (“Application” or “Preliminary Plan”) proposes to 
record a 0.877 acre lot for the development of up to 9,980 square feet of commercial use, a 1,013 
square foot outlot, and 0.37 acres of dedication for the Master Planned relocation of Waters Road 

Image 2 
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(Attachment 1 and Image 3).  Approval of this Preliminary Plan will satisfy certain conditions of the 
abandonment process for County Council Resolution AB-729, dated March 18, 2013 (Attachment 3), 
which allows the abandonment of 16,236 square feet of Waters Road in exchange for a dedicated new 
alignment for Waters Road and the issuance of a permit and posting of a performance bond for 
construction of the new road segment.  In addition to the abandonment included as part of AB-729, the 
Applicant is seeking abandonment through the Planning Board of an additional 7,189 square foot 
portion of Water Road right-of-way which was dedicated by the Martens Property, as a condition of that 
plan’s preliminary plan approval and shown on Plat 42630.  The required construction of realigned 
Waters Road to Germantown Road will be done as a business district road based on a cross section 
approved by MCDOT (Attachment 7) including four total lanes (48 feet of pavement), a seven foot wide 
sidewalk, and a four foot wide green panel with street trees across the Subject Property frontage.  The 
Waters Road right-of-way is accommodate sidewalks and trees on the opposite side of the road, but 
MCDOT has suggested they not be installed until redevelopment occurs across that frontage.  The 
intersection of Waters Road with Germantown Road (MD 118) will be built as a full access intersection, 
directly opposite Bowman Mill Drive, as approved by MDSHA.  

 
On the proposed lot, the Application contains a drawing showing a two story commercial building with 
up to 9,980 square feet of commercial space, a first floor drive-through with two drive-through lanes, 
parking, an internal connection to the Martens Property, a full movement access point to Waters Road 
realigned, and a right out only exit onto Waters Road realigned.  The development will access public 
water and sewer and provides for on-site stormwater management. 
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Property 

ANALYSIS AND FINDINGS – Chapter 50 
 
Conformance to the Master Plan 
The Application is in substantial conformance to all applicable elements of the the 2009 Germantown 
Employment Area Sector Plan (“Master Plan”), except for those related to urban form, which Staff 
recommends the Board find to be no longer appropriate under Section 50-35(l) of the Subdivision 
Regulations. 
 
The Subject Property, identified by a red star in image 4 below, is in the West End Neighborhood of the 
Town Center/West End district.  The land use portion of the Master Plan identifies the Property as part 
of reference area 34 – Waters Road Triangle Properties (image 5), with specific recommendations for 
land use and urban form made on pages 53 – 55 of the Master Plan.  The development of the Subject 
Property is also integrally connected to the larger Martens Property identified as TC-33 in the Master 
Plan, which is located all along the west side of Waters Road and has recommendations for land use and 
urban form in the same section. 

Image 4 

Image 3 
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The Master Plan has three general categories of recommendations relevant to the Subject Property; 
transportation, land use, and urban form, which are discussed below.   
 
Transportation 
The Application is in substantial conformance with the transportation recommendations in the Master 
Plan.  The Master Plan recommends the realignment of Waters Road from its current terminus as a cul-
de-sac into a new alignment that intersects with MD 118 directly opposite Bowman Mill Drive, to 
provide increased mobility for cars and pedestrians (Road B-5).  The Applicant has already preceded with 
County Council abandonment hearings for most of the existing Waters Road cul-de-sac (AB-729) which 
will no longer be necessary should this realignment come to fruition.  This Preliminary Plan implements 
additional steps that are critical to the completion of this abandonment resolution including the 
dedication of the new alignment of Waters Road and requiring the posting of permit and bond for the 
construction of new Waters Road.  In addition, this Preliminary Plan Application addresses the need to 
abandon an additional 20 feet of right-of-way connected to the western side of Waters Road that was 
dedicated by the Martens Property as part of their plan approval and is shown on Plat 42630.  The 
Applicant has petitioned the Planning Board (Attachment 5a and 5b) to abandon this as part of this 
Preliminary Plan pursuant to Section 50-15(c)(2).  The abandonment of this additional 20 feet of right-of-
way will provide the necessary assemblage of land (with a subsequent transfer of all abandoned land to 

Image 5 
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the Applicant), including the land area abandoned under AB-729 and Parcels 920 and 971, to assemble 
the 0.887 acre lot shown on the Preliminary Plan drawing. As part of the record plat that would follow 
the approval of this Preliminary Plan, the Applicant will dedicate 0.37 acres of land for the new 
alignment of Waters Road to allow a new intersection with MD 118 opposite Bowman Mill Drive.  The 
design of the new intersection has been coordinated and approved by MDSHA.   
 
The Master Plan recommends a right-of-way of 80 feet for Waters Road and a class 3 on-road shared 
bikeway, to be built to business district standards. Due to property ownership constraints, the Applicant 
and MCDOT, in coordination with Staff, have worked out a design along the Property frontage allowing 
for dedication of a 70 foot wide right-of-way, and construction of a business district road with a cross 
section including four total lanes, and a 7 foot wide sidewalk on the Applicant’s side of the road 
including street trees.  The right-of-way as provided is adequate to provide a sidewalk and street trees 
on the opposite side of Waters Road, but they will not be constructed as part of this Application.  As the 
new road approaches the intersection with MD 118, the two approach lanes allow for a shared left turn 
onto northbound MD 118 and through movement onto Bowman Mill Road and the MARC station, and 
right turning movements on to southbound MD 118.  As traveling on Waters Road from the intersection, 
there will be two northbound lanes with the left lane will quickly ending along the Subject Property 
frontage as a left turn lane into the parking lot for Subject Property.  North of this turn lane, Waters 
Road will taper into a two lane business district street with on street parking and sidewalks.  These 
details as described have been shown on the submitted Preliminary Plan drawing (Attachment 7).  Staff 
believes that 70 foot right-of-way dedication is adequate to achieve the desired road alignment 
recommended by the Master Plan and fulfills the Master Plan’s vision to create a pedestrian friendly 
environment and to provide for the necessary stormwater management.  In addition, the Master Plan 
recommends a 150 foot wide right-of-way for MD 118 with a six lane cross section and a median, which 
has already been dedicated and constructed prior to this Preliminary Plan.  The implementation of the 
Waters Road/MD 118 intersection as proposed under this Application is a significant advancement of 
the Master Plan vision to promote the walkability of communities in and near the MARC station. The 
desirability to get this intersection designed and constructed at this time cannot be overstated.   
 
Land Use 
The Application is in substantial conformance with the land use section of the Master Plan.  The land use 
recommendations contained in the Master Plan for the Subject Property include a total of 420,000 
square feet of employment and retail, and up to 400 dwelling units, split between the Martens Property, 
and the Waters Road Triangle properties (TC-33 and TC-34, Image 5).  The Master Plan anticipates a 
higher mix of commercial uses on the Waters Road Triangle Properties (TC-34) and as such, the 
Preliminary Plan proposes 9,980 square feet of commercial uses split between office and retail.  The 
Subject Property is only a small portion of the larger TC-33 and TC-34 geography, therefore the small 
amount of proposed commercial use and lack of residential use is not contradictory to the Master Plan 
vision for this part of Germantown, especially as one considers its location next to the very large and 
predominantly residential Martens Property. 
 
Urban Form 
The Application is not in substantial conformance to the urban form section of the Master Plan; 
however, the lack of conformance is primarily due to elements beyond the Applicants control.  The 
urban form recommendations include; treatment of Waters Road as a main street; achieving street-
oriented development that establishes a building line to define the street and sidewalk with building 
heights of at least 3 floors; orienting commercial development to be visible from MD 118; and locating 
parking to the rear of buildings.  The Subject Property has a highly constrained building envelope that is 
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defined by an existing easement around a regional sewer force main that runs under the old alignment 
of Waters Road, under the Subject Property, and to MD 118.  This sewer easement has greatly reduced 
the buildable area of the Property and severely limits the size and location of any proposed building 
(Attachment 12).  The limited building envelope does promote a structure with a commercial presence 
on the realigned Waters Road and MD 118, with parking in the rear.  However the constraints do not 
provide for the parking capacity or buildable land to obtain the density needed to create an adequate 
building wall to frame the street, and does it provide an incentive to request for optional method 
development.  The constraints of the sewer force main was not anticipated or identified by the Master 
Plan based on the various illustrations contained within showing larger street framing buildings, making 
it impossible to fully achieve the desired vision. It is Staff’s opinion that the constraints can be used as 
the basis of a Planning Board finding that the relevant Master Plan recommendations are no longer 
appropriate, as described in Chapter 50-35(l).  Staff recommends the Board find that the presence of the 
sewer force main has severely restricted the potential development of the Subject Property in a way 
that limits the potential density and makes some of the recommendations of the urban guidelines in the 
Master Plan, such as using the buildings width and height to frame the street, inappropriate. 
 
Public Facilities 
 
Roads and Transportation Facilities 
The Preliminary Plan proposes access to relocated Waters Road at two locations; one with full vehicular 
movement, and the second for right-out only movement.  Internal circulation between the Subject 
Property and the Martens Property to the west has been coordinated and the two development projects 
will ultimately create what will function as one parking facility between the commercial uses located in 
this area.  Pedestrian access is provided by a lead sidewalk that will enter the site next to the full 
movement access point, connecting to the seven foot wide sidewalk shown along Waters Road.   

There are two existing Ride-On bus routes (No. 61 and No. 83) that offer bus transit service to the 
Subject Property and the development is easily walkable to the Germantown MARC Station.  The 
Application provides the necessary land area to advance the full movement intersection of Waters 
Road/Bowman Mill Drive and MD 118.  MDSHA has approved construction of a full movement 
intersection and has found that traffic projections warrant signalization (Attachments 8c).  MDSHA is 
requiring a follow-up signal warrant analysis after the intersection opens to the public to verify the 
warrants are met, prior to activation of the traffic signal.  The intersection may be engineered and 
constructed assuming future signalization.   The construction plans include two lanes on Waters Road 
approaching MD 118, two lanes departing from MD 118, the lengthening of the left turn lane from 
eastbound MD 118 left onto Waters Road and the installation of ADA compliant ramps to facilitate 
pedestrian crossings of Waters Road and MD 118.  The construction and signalization of this intersection 
will not only greatly improve access to the Subject Property, but to a broad area of Germantown Town 
Center west, including improved safety and access for pedestrians to the Germantown MARC station. 

Existing transportation improvements are adequate to serve the Application.  The Applicant has not 
committed to a specific mix of commercial land uses; the studied uses represents the highest peak-hour 
trip generating land uses permitted by the zoning on the Subject Property that fit within a 9,980 square 
foot two story commercial building, and the ultimate land uses will need to comply with zoning at the 
time of building permit.  A traffic study was analyzed as part of the Preliminary Plan because the 
proposed two story commercial building, with 5,000 square feet of ground floor fast food restaurant 
with drive through, and 4,980 square feet of second story office generate 30 or more peak-hour trips 
within the weekday morning and weekday evening peak periods.  The studied maximum permitted uses 
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will generate 123 weekday morning peak-hour trips during the morning peak and 92 weekday evening 
peak-hour trips during the evening peak.    In the traffic study, it was assumed that about 50% of the 
trips would be new trips to the Subject Property that were not already passing by (“Primary Trips”) and 
that 50% would be trips that are passing by that decided to divert to the Subject Property.  The traffic 
study analyzed the impact of the Primary Trips to the surrounding intersections, calculating the critical 
lane volumes (“CLVs”) for existing conditions, background conditions and total (build out) conditions.  
The result of this analysis can be seen in Table 1. 

 

Studied Intersection 

 Traffic Condition 

CLV 
 Standard 

Existing 
Background 

Total 

 AM PM AM PM AM PM 

Waters Road & Wisteria Drive 1,600 283 418 576 707 492 611 

MD 118 & Wisteria Drive 1,600 661 948 766 1,090 764 997 

MD 118 & Bowman Mill Drive/Waters 
Road Extended 

1,600 533 721 546 745 605 850 

MD 118 & Dawson Farm Road 1,425 597 568 641 644 650 644 

  

As shown in Table 1, the CLV traffic values for morning and evening peak-hours at all four studied 
intersections remain well below the CLV standards set in the Germantown Town Center, and the 
Germantown West Policy Areas.  For two of the studied intersections, the Total CLV values are actually 
less than the Background CLV values because area trips were redistributed based on the construction of 
a full movement intersection at Waters Road/Bowman Mill Drive and MD 118.  No additional 
transportation improvements are required by the Local Area Transportation Review (“LATR”) guidelines. 

The Subject Property is located within the Germantown Town Center Policy Area for the Policy Area 
Review test. Because the final plan was submitted on or before March 30, 2013, or 30 days after the 
Planning Board adopts the LATR & Transportation Policy Area Review (TPAR) Guidelines, the Applicant 
may choose to satisfy the “policy area review” test by either the Policy Area Mobility Review (PAMR) or 
TPAR test. Since the PAMR mitigation is 0% in the Germantown West Policy Area, the Applicant selected 
PAMR over TPAR. Thus, the “policy area review” test is satisfied as documented is the Applicant’s letter 
dated February 19, 2013 (Attachment 11). 

Other Public Facilities and Services 
Other public facilities and services are available and will be adequate to serve the Application.  The 
Subject Property is in the water and sewer categories W-1 and S-1 and has access to existing public 
utilities located in the MD 118 right-of-way.  Other utilities including electric and telecommunications 
services are adequate to serve the development.  The Application has been reviewed by the 
Montgomery County Department of Fire and Rescue Service who have determined that the Application 
has adequate access for fire and rescue vehicles (Attachment 9).  Other public facilities and services, 
such as police stations, and health services are currently operating within the standards set by the 
Subdivision Staging Policy Resolution currently in effect.   
 
 

Table 1 – CLV Values 
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Environment 
 
Environmental Guidelines 

A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) #420120620 for the Property was 
approved on March 27, 2012.  The NRI/FSD identifies the environmental constraints and forest 
resources on the Subject Property. There is 0.43 acres of existing forest on the Property and six trees 
24”-29” DBH onsite and immediately adjacent to the Property, there are no trees 30” DBH or greater 
onsite or adjacent to the Subject Property. 
 
Forest Conservation 
A Final Forest Conservation Plan (“FFCP”) (Attachment 2) for the Property was submitted with the 
Preliminary Plan.  The FFCP shows 0.43 acres of forest clearing and no forest retention; all six trees 24”-
29” DBH shown on the NRI/FSD are proposed for removal. Since there are no trees 30” DBH or greater 
no tree variance is required.  The PFCP worksheet generates a 0.52 acre reforestation requirement, 
which will be met offsite. 
 
Stormwater Management 
MCDPS approved a stormwater management concept on February 14, 2013 (Attachment 10).  The 
concept proposes to meet stormwater management goals through the use of drywells, a planter box 
micro-biofilter, bioswales and Silvacells. 
 
Compliance with the Subdivision Regulations and Zoning Ordinance 
 
This Application has been reviewed for compliance with the Montgomery County Code, Chapter 50, the 
Subdivision Regulations.  The Application meets all applicable sections.  The proposed lot size, width, 
shape and orientation are appropriate for the location of the subdivision in the Germantown 
Employment Area Master Plan and the lot’s dimensional characteristics will adequately accommodate 
the intended use shown on the Preliminary Plan.   
 
Abandonment, Section 50-15(c)(2) 
As introduced in the Master Plan section of this report, the Applicant is requesting that the Planning 
Board abandon, pursuant to Section 50-15(c)(2), a 7,189.74 square foot area of Waters Road right-of-
way that was part of dedication required by the Martens Preliminary Plan No. 120110090 and shown on 
Plat No. 24630 (Attachment 4).  Section 50-15(c)(2) authorizes the Planning Board to abandon all or part 
of an area of right-of-way that has not been previously in public use, pursuant to Section 49-68.  Section 
49-68 grants the Planning Board the authority to abandon right-of-way after proper noticing, if the 
Planning Board finds that the right-of-way is not necessary for anticipated future public use or that an 
alternative alignment or location will not adversely affect the public interest.  The abandoned land must 
be incorporated into a plat and required alternative dedications for right-of-way or easements must also 
be shown on the plat.  The Applicant sent notice on October 4, 2013 to all parties of interest, and 
neither Staff nor the Applicant received any objections to the petition.   The subject right-of-way was 
only recently recorded with the approval of plat 24630 in 2013 and no public improvements have been 
constructed in the dedicated area.  This Application also proposes the dedication of 0.37 acres for an 
alternative alignment of Waters Road which is recommended in the Master Plan.  Staff believes the 
abandonment request meets the requirements of Section 50-15(c)(2) and 49-68, and recommends the 
Planning Board grant this abandonment request. 
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The lot was reviewed for compliance with the dimensional requirements for the RMX-2 and RMX-2C 
zones as specified in the Zoning Ordinance.  This Application was reviewed under the Standard Method 
of development and therefore the dimensional requirements and restrictions for the RMX-2C Zone is 
the same as the C2 Zone set forth in Section 59-C-4.351 for building height and 59-C-4.353-4.355 for 
setbacks, green area and nuisances.  Uses are those allowed in the Optional Method development set 
forth in 59-C-10.3.2.  The RMX-2 Zone under standard method must follow all of the dimensional 
requirements and use types as specified for the R-200 Zone found in 59-C-1.31. The lot will meet all the 
dimensional requirements for area, frontage, and width, and the proposed structures can meet all 
required setbacks.  A summary of this review is included in Table 2.   
 
 
 

PLAN DATA Zoning Ordinance Development 
Standard 

Proposed for Approval by 
the Preliminary Plan 

RMX-2 RMX-2C 

Minimum Lot Area 20,000 sq. ft. N/A 0.877 acres +/- 

Lot Width  100 ft. N/A 230 ft. +/- 

Lot Frontage  25 ft. N/A 249.7 ft. +/-  total 

Setbacks   

Front* 40 ft. Min. 10 ft. 10 ft. 

Side* 
12 ft. Min./ 25 ft. 

total 
None** 12 ft. Min./ 25 ft. total 

Rear*  30 ft. Min. None**  30 ft. Min. 

Lot Coverage for buildings* 25% max. 0.3 FAR Less than 0.3 FAR 

Green Area N/A 10% or more 34%1 

Building Height* 40 ft. max. 42 ft. max 42 ft. or less1 

MPDUs N/A No 

TDRs N/A No 

Site Plan Required No No 
1 Determined by MCDPS at the time of building permit.  
2 * Commercial structures only permitted on the RMX-2C portion of property 
3 **Adjoining properties are not residential zones/development therefore no setbacks required 

 

 
Zoning of Abandoned Right-of-Way, Section 59-A-1.71(a) 
Part of the proposed lot is comprised of approximately 16,236 square feet of land that is existing right-
of-way, for which zoning is not depicted on the official zoning map applicable to this application.  Staff 
and the Applicant disagree on the zoning of the portion of Waters Road that will be abandoned.  The 
process for determining the zoning of right-of-way is explained in Section 59-A-1.71(a).  This section 
states  “…all publicly owned rights-of-way for roads, streets, alleys, easements or transit routes are 
classified in the least intense of adjacent zones”.  The zoning to the west of the abandoned right-of-way 
is RMX-2 (Martens Property), and the zoning to the east side is RMX-2C (Figure 6).  Staff believes the 
least intense zone that is adjacent to the abandoned right-of-way is the RMX-2 Zone.    
 
The Zoning Ordinance states that when developing under the standard method of development, the 
RMX-2 Zone shall use the R-200 Zone development standards, and the RMX-2C Zone shall use the C-2 
development standards.  The R-200 Zone permits significantly less development intensity and has fewer 
allowable uses than the C-2 Zone.  Also it is Staff practice to recognize a certain square footage of  

Table 2 – Data Table RMX-2 and RMX-2C Zone Standard Method 
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residential development as a less intense use than the same amount of commercial square footage 
because commercial uses are more intensely used by people, thus generating more vehicle trips per 
square foot creating a greater impact to the transportation system and requiring more area be used for 
parking.  Further, the Master Plan recommends that the RMX-2 and RMX-2C Zones located on either 
side of the abandoned right-of-way be developed at an intensity up to 0.8 FAR if using the optional 
method of development, but specifies that the RMX-2 Zoned Martens Property shall have a greater 
portion of their total FAR as residential uses and the RMX-2C Waters Road Triangle properties shall have 
a greater portion of their total FAR as commercial uses (Image 6).  This Master Plan recommendation 
recommending more residential density in the RMX-2 Zone and more commercial density in the RMX-2C 
Zone reinforces Staff’s position that the RMX-2 Zone is the least intense of adjacent zones to the portion 
of Waters Road right-of-way being abandoned. 
 
The Applicant’s argument to Staff is that Staff should consider the approved density and method of 
development on the properties on either side of the right-of-way when determining which zone is less 
intense, rather than just looking at the development standards allowed in the zones.  The Applicant 
points out that RMX-2 Zone Martens Property is approved under the optional method of development 
with a FAR of 0.74 while the proposed development density in the RMX-2C Zone will be approved as a 
standard method of development with a FAR under 0.3, and therefore the RMX-2C Zone is the less 
intense of adjacent zones.  Staff recognizes that the Martens Property being developed under the 

Image 6 
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optional method of development with a 0.74 FAR is more dense than the Subject Property’s proposed 
standard method density of 0.26 FAR, but disagrees that the method of development and approved 
density has any bearing in the underlying intensity of the zones.  The ability to develop as standard 
method or optional method is available in both zones and the chosen method development only affects 
the implementation of development standards and density on a property, but does not actually change 
the allowed intensity in the zone. The least intense zone that borders the right-of-way area to be 
abandoned is the RMX-2 Zone and therefore the Waters Road right-of-way abandoned and contained 
within the boundaries of this Preliminary Plan is zoned RMX-2. The Application has been reviewed by 
other applicable county agencies, all of whom have recommended approval of the Application. 
 
CITIZEN CORRESPONDENCE AND ISSUES 
 
This Application was submitted and noticed in accordance with all Planning Board adopted procedures.  
A sign referencing the Application was posted along the Subject Property’s frontage with Germantown 
Road and Waters Road.  The Applicant advertised and subsequently held a pre-submission meeting at 
the Upcounty Regional Service Center on January 17, 2012.  According to the minutes of the meeting 
five people were in attendance.  The people in attendance were only from the Applicant or the 
neighboring Martens development teams, therefore the meeting minutes reflect that the time was used 
to carry out ongoing coordination and development agreements between the two parties.  As of the 
writing of this staff report, Staff has not received any correspondence from the community regarding 
this Application.  Staff has received a letter from the Martens Property (Attachment 13) providing their 
support for this Application’s request to abandon Waters Road, their future intent to grant their claims 
to any underlying fee of the abandoned road to the Applicant, and their general approval of the use 
requested with this Application. 
 
CONCLUSION 
 
The proposed lot meets all requirements of the Subdivision Regulations, the requirements of the Zoning 
Ordinance, and substantially conforms to the recommendations of the Germantown Employment Area 
Master Plan, with certain findings by the Planning Board as discussed herein.  Access and public facilities 
will be adequate to serve the proposed lot for the proposed use, and the Application has been reviewed 
by other applicable county agencies and utility companies, all of whom have recommended approval of 
the Preliminary Plan. Approval of the Application with the conditions specified above is recommended.   
 
Attachments 
Attachment 1 – Preliminary Plan 
Attachment 2 – Final Forest Conservation Plan 
Attachment 3 – Council Resolution AB-729 
Attachment 4 – Plat 24630 
Attachment 5a, 5b – Petition for Abandonment to PB, to agencies 
Attachment 6 – Abandonment Petition responses 
Attachment 7 – MCDOT Approval 
Attachment 8a, 8b, 8c – MDSHA TIS Approval, Approval as amended, and Signal Warrant 
Attachment 9 – Fire & Rescue approval 
Attachment 10 – MCDPS Stormwater Approval 
Attachment 11 – PAMR request 
Attachment 12 – Development Constraints 
Attachment 13 – Martens Property Letter 
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 301-204-0913 | 11913 Ambleside Drive, Potomac MD 20854-2013 | rosenfeldlaw@mail.com 

 

  

 
 

January 8, 2015 
 
Mr. Ben Berbert 
MNCPPC 
8787 Georgia Avenue 
Silver Spring MD 20910 
 
 RE:   Preliminary Plan No. 120120250 
  Chestnut Ridge - Supplement to Statement of Justification 
 
Dear Mr. Berbert: 
 
This letter responds to your December 18, 2014 email request for additional information 
in support of the applicant’s request that the Planning Board approve an abandonment of 
7,189.74 +/- square feet of land previously dedicated to public use by Plat No. 24630 as 
required by the conditions of approval for the “Martens Property,” now under construction. 
 
Section 50-15(c) of the Subdivision Regulations empowers the Planning Board to 
“authorize the abandonment of all or part of [dedicated] land” provided that the land that 
is the subject of the abandonment request “has not been in public use.”  If approved, the 
abandonment is implemented through approval of a preliminary plan, i.e., Preliminary 
Plan No. 120120250.  The Planning Board’s authority is derived from Section 49-68 of 
the County’s Road Code (“Road Code”).  See Exhibit One.  Before the Board can approve 
an abandonment under this provision, the applicant must send notice of the proposed 
abandonment to a number of specified entities, which the applicant has done.  Road Code 
49-68(b); see Exhibit Two.  The Planning Board must presume that if there is no response 
within 60 days that there is no objection to the proposed abandonment; no recipient of 
the notification of proposed abandonment filed any objection.  Road Code § 49-68(d).  
The only response was a letter from Washington Gas indicating no objection to the 
abandonment.  See Exhibit Three. 
 
The land subject to the abandonment request (a) has never been in public use; (b) is not 
needed for future public use; and (c) is being abandoned with the support (among others) 
of Montgomery County’s Department of Transportation to facilitate a land exchange that 
will allow the applicant to dedicate new right-of-way, to enable the realignment of Waters 
Road (a master-plan recommended realignment).  Consequently, the new alignment “will 
not adversely affect the public interest” (Road Code § 49-68(e)) and moreover will further 
the public interest by implementing this master plan goal. 
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 301-204-0913 | 11913 Ambleside Drive, Potomac MD 20854-2013 | rosenfeldlaw@mail.com 

 

 
Sincerely, 

 
 
 

Michele Rosenfeld 
 

 
Exhibits 
 
Cc:  Mr. Nick Dumais, Associate General Counsel 
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Exhibit One 
 

Sec. 49-68. Abandonment of previously unused rights-of-way. 

 

   (a)    If any right-of-way, except a right-of-way located entirely in a municipality which has 

independent zoning and subdivision authority, has not been in public use, one or more abutting 

property owners may petition the Planning Board to abandon the right-of-way. The petition must 

take the form of a preliminary plan for the subdivision of land, and must state the reason for the 

proposed abandonment and show any proposed relocation or realignment of the right-of-way, 

where applicable. 

 

   (b)   The petitioner must notify: 

 

      (1)   each person with a recorded financial interest in land abutting the right-of-way; 

      (2)   the Department of Transportation; 

      (3)   the County Fire and Rescue Service; 

      (4)   the Police Department; 

      (5)   the Washington Suburban Sanitary Commission, when applicable; 

      (6)   each public utility operating in the area; 

      (7)   the governing body of each incorporated municipality or special taxing district which 

adjoins the right-of-way sought to be abandoned; and 

      (8)   Any grantee of a franchise under Article 2, if the franchise authorizes the grantee to 

install or use any facility in, over, or under the affected right-of-way. 

 

   (c)    The Planning Board must solicit the comments of each notice recipient, and then 

promptly determine whether: 

      (1)   the right-of-way previously was improved or used for the purposes for which it was 

intended or dedicated; and 

      (2)   the right-of-way is necessary for anticipated public use. 

 

   (d)    If a recipient of notice under subsection (b) does not respond within 60 days after the 

notice is sent, the Planning Board must presume that the recipient does not oppose the proposal. 

 

   (e)   If the Planning Board finds that the right-of-way is not necessary for anticipated future 

public use or that an alternative alignment or location will not adversely affect the public interest, 

the Board may authorize the right-of-way to be abandoned by incorporating the abandoned land 

into an amended plat of subdivision. The amended subdivision plat must require the dedication 

of any land needed for rights-of-way, easements, and other public uses. (1982 L.M.C., ch. 46, § 

4; 1989 L.M.C., ch. 28, § 1; 1996 L.M.C., ch. 4, § 1; 2007 L.M.C., ch. 8, § 1; 2008 L.M.C., ch. 

5, § 1.) 

 
 

http://www.montgomerycountymd.gov/content/council/pdf/SCANNED_DOCS/20070715_48-06.pdf
http://www.montgomerycountymd.gov/content/council/pdf/bill/2008/20080422_4-08.pdf
http://www.montgomerycountymd.gov/content/council/pdf/bill/2008/20080422_4-08.pdf
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~Washington 
~Gas 

Benjamin Berbert, Senior Planner Area 3 
MNCPPC 
8787 Georgia Avenue 
Silver Spring, MD 20910 

Re: No Conflict Letter for Portion of Waters Road Abandonment 
No.: 120120250 
WGL BCA 145820 

Mr. Berbert, 

680 I Industrial Road 
Springfield, Virginia 22151 

December 6, 2013 

Per your request by The Law Office of Michele Rosenfeld, the "Waters Road Abandonment" Plan, 
submitted with a Transmittal dated October 4, 2013, was evaluated to determine if the plans pose a 
conflict with existing or proposed natural gas facilities. Upon reviewing the request, it has been 
determined that there are no existing natural gas facilities located within the portion of Water Road to be 
abandoned. 

If you decide to deviate from the provide schematic dated July 12, 2013, be sure to provide Washington 
Gas with an updated copy before performing any work. Be advised that updated plans will be subject to 
a full review. Please use caution when excavating near Washington Gas Facilities. Be sure to notify 
"MISS UTILITY" (811) at least 48 hours prior to the start of an excavation for confirmation. Should you 
have any questions regarding potential conflicts, questions, or concerns, do not hesitate to contact me via 
the methods listed herein. 

Sincerely, 

~~ 
Jeffrey Hicks, E.I.T 
JHicks@Washgas.com 
(703) 750-5972 
Attached: Washington Gas Quad Map 

With a copy sent to: 
Michele Rosenfeld, Esq. 
The Law Office of Michele Rosenfeld LLC. 
11913 Ambleside Drive 
Potomac MD, 20854-2107 
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FIRE MARSHAL COMMENTS

DATE: 16-Sep-13

RE: Chestnut Ridge
120120250

TO: Stephen Crum - scrum@mhgpa.com

FROM: Marie LaBaw

PLAN APPROVED

1. Review based only upon information contained on the plan submitted                   .Review and approval does not cover 
    unsatisfactory installation resulting from errors, omissions, or failure to clearly indicate conditions on this plan.

2. Correction of unsatisfactory installation will be required upon inspection and service of notice of violation to a party 
    responsible for the property.

16-Sep-13

Macris, Hendricks & Glascock
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January 2, 2015 
 
Mr. Benjamin Berbert 
Senior Planner, Area 3 
MNCPPC Montgomery Planning Department 
8787 Georgia Avenue 
Silver Spring, Maryland 20910 
 
 

 Re:  Preliminary Plan #120120250; Chestnut Ridge 
 
 

Dear Mr. Berbert, 
 
 As you know, we are counsel to Buchanan Pinkard Germantown, LLC,  and Village 
West, LLC, the applicants in the various Martens Property applications along Waters Road in 
Germantown, Maryland (Preliminary Plan No. 120110090; Site Plan No. 820110130, all as 
amended).  We are aware that the pending Chestnut Ridge preliminary plan of subdivision is 
scheduled for action by the Montgomery County Planning Board on January 29, 2015. 
 
 This letter is to affirm that our client is aware of the Chestnut Ridge preliminary plan and 
supports its approval by the Board.  Specifically, as part of our client’s regulatory approvals, it 
dedicated a new portion of Waters Road through Plat No. 24630 and consents to the 
abandonment of a portion of Waters Road contained on this Plat and proposed for inclusion in 
the Chestnut Ridge preliminary plan. Our client further consents to inclusion in the Chestnut 
Ridge preliminary plan of a portion of Waters Road abandoned by the Montgomery County 
Council in AB729.  Finally, our client consents to the proposed realignment of Waters Road to 
connect to Maryland Rt. 118 opposite Bowman Mill Drive, an alignment our client has been 
promoting for several years now and which will be reflected in a right-of-way dedication plat. 
 
 Our client’s positions above are all conditioned upon the execution and implementation 
of a pending Development Agreement drafted and negotiated between them, the Chestnut Ridge 
preliminary plan applicant, and Mark Wildman, as well as upon adjustment of the access from 
realigned Waters Road to the multi-family property portion of our client’s development to the 
mutual satisfaction of all parties, including Montgomery County Department of Transportation 
and Montgomery County Department of Permitting Services.   
 
 Thank you very much. 
       Very truly yours, 
 
 
       Robert G. Brewer, Jr. 
cc: Russell Gestl 
 Mort Taubman, Esq. 
 Steve Crum, P.E. 
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