
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 This Application is for 7 new lots, park dedication and rural open space on approximately 42.41 acres in the 
RC zone.  This amends an existing 29 lot, 146.36 acre subdivision in the RE-2C and RC zones, which was 
approved by Plan No. 120040800, creating a total of 36 lots. 
 

 This Application is reviewed under the cluster provisions found in Section 59-C-9.5 of the zoning ordinance in 
effect on October 29, 2014. 
 

 The Applicant requests that the Planning Board make a finding that it’s not possible to meet the on-site forest 
retention as required by Section 22A-12(f)(3), which requires that a minimum of 25 percent of the site be 
retained in forest. 

 

 Fire department access to lots 21-23 is provided through a performance based review allowing portions of 
the driveway to be as narrow as 12 feet in the crossing of environmentally sensitive areas. 
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SECTION 1 – RECOMMENDATION AND CONDITIONS 
 
Preliminary Plan Amendment No. 12004080A:  The recommendation and conditions contained herein 
pertain only to the 42.41 acre Subject Property area covered by this amendment.  The conditions and 
findings of Preliminary Plan No. 120040800 remain in full force and effect for the 146.36 acres contained 
in the original approval unless expressed otherwise. Staff recommends approval of the Preliminary Plan 
Amendment and associated Final Forest Conservation Plan amendment subject to the following 
conditions: 
 

1) This Preliminary Plan amendment is limited to seven lot(s) for seven dwelling units. 
 

2) The Applicant must comply with the following conditions of approval for the Final Forest 
Conservation Plan No. 12004080A, approved as part of this Preliminary Plan amendment: 
 

a. Prior to the start of any clearing, grading, or demolition on the Subject Property, the 
Applicant must record a Category I conservation easement over 8.68 acres of land, 
including 7.67 acres of forest retention, and forest planting, and must protect an 
additional 6.75 acres of forest and stream valley buffer through forest retention and 
planting on dedicated park land as shown on the approved Final Forest Conservation Plan.  
The Category I Conservation Easement must be recorded in the Montgomery County Land 
Records in the form of a deed approved by the M-NCPPC Office of the General Counsel, 
and the Liber Folio for the easement must be referenced on the record plat. 

b. Prior to the start of any clearing, grading, or demolition on the Subject Property, the 
Applicant must provide financial surety to the M-NCPPC Planning Department for the 1.82 
acres of new forest planting. 

c. Prior to the start of any clearing, grading, or demolition on the Subject Property, the 
Applicant must submit a Maintenance and Management Agreement for the 1.82 acres of 
new forest planting.  The Agreement must be approved by the M-NCPPC Office of the 
General Counsel and recorded in the Montgomery County Land Records. 

d. At the direction of the M-NCPPC forest conservation inspector, the Applicant must install 
permanent conservation easement signage along the perimeter of the Category I 
conservation easements as specified on the approved Final Forest Conservation Plan or 
as determined by the M-NCPPC forest conservation inspector. 

e. The Applicant must comply with all tree protection and tree save measures shown on the 
approved Final Forest Conservation Plan.  Tree save measures not specified on the 
approved FCP may be required by the M-NCPPC forest conservation inspector. 

f. The Final Sediment Control Plan must be consistent with the final limits of disturbance as 
shown on the approved Final Forest Conservation Plan. 
 

3) Prior to the start of any clearing, grading, or demolition on the Subject Property, The Applicant 
must dedicate to M-NCPPC the approximately 15.59 acre portion of the Subject Property 
identified as “Parcel D” on the Preliminary Plan for use as a stream valley park per the 
Damascus Master Plan.  The land must be dedicated to the Commission prior to record plat 
in the form of a deed approved by the Office of General Counsel, and the dedication must be 
noted on the record plat.  At the time of conveyance, the property must be free of any trash 
and unnatural debris.  At the direction of M-NCPPC Staff, the Applicant must install 
permanent park property line poles along the perimeter of the park dedication areas as 
specified on the approved Final Forest Conservation Plan or as determined by M-NCPPC staff.  
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4) No clearing, grading, or demolition on the Subject Property prior to recordation of the Record 

Plat(s) 
 

5) The Planning Board accepts the recommendations of the Montgomery County Department of 
Transportation (“MCDOT”) in its letter dated August 17, 2016, and hereby incorporates them 
as conditions of the Preliminary Plan approval.  The Applicant must comply with each of the 
recommendations as set forth in the letter, which may be amended by MCDOT provided that 
the amendments do not conflict with other conditions of the Preliminary Plan approval. 
 

6) Prior to recordation of plat(s), the Applicant must satisfy the provisions for access and 
improvements as required by MCDOT. 

 

7) Prior to recordation of the plat(s) the Applicant must satisfy MCDPS requirements to ensure 

the construction of a five-foot wide sidewalk along the property frontage on Stanley Hills 

Way, unless construction is waived by MCDPS. 

 
8) The Planning Board accepts the recommendations of the Montgomery County Department of 

Permitting Service (“MCDPS”) – Water Resources Section in its stormwater management 
concept letter dated December 23, 2013, and hereby incorporates them as conditions of the 
Preliminary Plan approval. The Applicant must comply with each of the recommendations as 
set forth in the letter, which may be amended by MCDPS – Water Resources Section provided 
that the amendments do not conflict with other conditions of the Preliminary Plan approval. 
 

9) The Planning Board accepts the recommendations of the Montgomery County Department of 
Permitting Service (“MCDPS”) – Well and Septic Section in its letter dated August 15, 2016, 
and hereby incorporates them as conditions of the Preliminary Plan approval. The Applicant 
must comply with each of the recommendations as set forth in the letter, which may be 
amended by MCDPS – Well and Septic Section provided that the amendments do not conflict 
with other conditions of the Preliminary Plan approval. 

10) The Applicant must provide dedication for the cul-de-sac at the end of Stanley Hills Way, as 
shown on the Preliminary Plan Drawing. 
 

11) The Applicant must construct all road improvements within the rights-of-way shown on the 
approved Preliminary Plan to the full width mandated by the design standards imposed by all 
applicable road codes.  Only those roads (or portions thereof) expressly designated on the 
Preliminary Plan, “To Be Constructed By _______” are excluded from this condition. 
 

12) The certified Preliminary Plan must contain the following note:  
 

“Unless specifically noted on this plan drawing or in the Planning Board conditions 

of approval, the building footprints, building heights, on-site parking, site 

circulation, and sidewalks shown on the Preliminary Plan are illustrative.  The final 

locations of buildings, structures and hardscape will be determined at the time of 

issuance of building permit(s).  Please refer to the zoning data table for 

development standards such as setbacks, building restriction lines, building 
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height, and lot coverage for each lot.  Other limitations for site development may 

also be included in the conditions of the Planning Board’s approval.” 

 

13) The record plat must reflect common ingress/egress, and utility easements over all shared 

driveways. 

14) The record plat must have the following note: “The land contained hereon is within an 
approved cluster development and subdivision or resubdivision is not permitted after the 
property is developed.” 
 

15) The record plat must reflect all areas under Homeowners Association ownership and 

specifically identify stormwater management parcels.  

 
16) The record plat must reflect an access easement over the shared driveway, and a portion of 

lot 21, to grant HOA access to use and maintain Open Space Parcel E as identified on the 
Preliminary Plan drawing. 

 
17) The certified Preliminary Plan must correct the area tabulations identified on the plan notes 

to reflect the values presented in the data table within the Staff Report. 

18) Prior to recordation of the plat, the Applicant must grant to M-NCPPC a rural open space 
easement over no less than 60 percent of the net lot area of the Subject Property as shown 
on the Preliminary Plan amendment and record the easement, in a form approved by the 
Office of General Counsel, in the Montgomery County Land Records.  Reference to the 
recorded easement must be noted on the record plat(s).   
 

19) The Adequate Public Facility (“APF”) review for the Preliminary Plan will remain valid for 

eighty-five (85) months from the date of mailing of this Planning Board Resolution. 
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SECTION 2 – SITE LOCATION, HISTORY, AND DESCRIPTION 

Site Location 

The total tract area including previous approvals, park dedication, and the land subject to this amendment 
is approximately 176.7 acres in size, and is located along the south side of Damascus Road (MD 108), 
opposite the intersection with Viewland Drive, approximately one mile east of the Town Center of 
Damascus (figure 1).  The portion of the total property subject to this amendment, however, is limited to 
approximately 42.41 acres of mostly RC zoned land and a small area of RE-2C zoned land in the eastern 
portion of the site, located at the current terminus of Stanley Hills Way, and identified in the orange 
dashed outline in Figure 1.  This area was identified on Preliminary Plan No. 120040800 as a 12.3 acre 
open space parcel, 30.11 acres of land noted as “Area Not Included (future phase)” on the plan drawing.   

 

Site Vicinity 

The site is located approximately 1 mile east of the town center of Damascus and is located within the 
2006 Damascus Master Plan area.  To the north and east of the site is a mix of agricultural uses and one-
family detached residences located in the RC zone.  To the south, the land is predominantly forested or in 

Figure 1 – Vicinity Map 
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agricultural uses, is part of the Great Seneca Stream Valley Park and is zoned RC.  West of the site is one-
family detached housing and a Stream Valley Park owned by M-NCPPC in the RE-2C zone.   

 

Site Description 

The total tract is 176.7 acres in size and includes all 146.36 acres that were part of Preliminary Plan No. 
120040080, approved by the Planning Board by opinion dated April 13, 2005 (Original Approval), and an 
additional 30.11 acres that were identified as “Area Not Included (future phase)” on the Original 
Approval’s plan drawings (Total Tract).  Within the Original Approval is 52.24 acres in the westernmost 
portion of the site that was dedicated to MNCPPC for a Stream Valley Park, and another 12.3 acres in the 
southeastern site area that was also identified for park dedication that never occurred.  The current 
Preliminary Plan Amendment is 42.41 acres in size, and includes the 12.3 acres of park dedication that has 
not occurred, and the 30.35 acres of “Area Not Included (future phase).   All undefined references to the 
property or the site will be only referring to the 42.46 acres being amended, unless otherwise specifically 
identified. 

The total 176.7 acre Total Tract is split-zoned with the easternmost 50.05 acres in the RC zone, and the 
remainder of the property in the RE-2C zone (Figure 2).  The site area subject to this amendment is almost 
entirely located within the RC Zone, except for a small corner located in the RE-2C zone which is within 
the area identified for park dedication.   

Figure 2 – Area Zoning 
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The property is rolling in topography, with the highest elevations in the north near MD 108, and the lowest 
elevations are in the south within the two areas of stream valley.  The site contains approximately 13 acres 
of forest, clustered in the two areas; within the two stream valleys, and in an upland area in the site’s 
northeast corner. The Total Tract has been partially improved with the development of 29 dwellings, is 
partially forested in park land, and is partially still in agricultural use.  The site subject to this Amendment 
is unimproved except for existing agricultural uses (Figure 3).  The Original Approval created a stub street 
called Stanley Hills Way, which is to be continued and properly terminated in a cul-de-sac by this 
Application. 

The property is located within the Great Seneca Creek watershed, which is classified by the State of 
Maryland as Use Class I-P waters.  The Property is not located within a Special Protection Area or the 
Patuxent River Primary Management Area.  The property includes several seeps and wetlands areas as 
well as stream buffer associated with these stream systems.  There are areas of slopes greater than 15 
percent located on highly erodible soils located within the stream buffer and proposed open space areas.    
There is no FEMA, MCDPS or M-NCPPC mapped 100-year floodplain on the property.  Twenty-nine trees 
greater than or equal to 24 inches Diameter at Breast Height (DBH) were identified on the portion of the 
property subject to this amendment, seventeen of them have a DBH of 30 inches and greater.  

 

 

Figure 3 – Aerial Map 
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SECTION 3 – HISTORY AND PROPOSAL 
 

History 
 

The Planning Board approved Preliminary Plan 120040800 by opinion dated April 13, 2005 which allowed 
the creation of 29 lots and 2 outlots on 146.36 acres of land, including 26 lots in the RE-2C zone and 3 lots 
in the RC zone.  Included in the Original Approval is park dedication of 52.24 acres to M-NCPPC for a 
stream valley park in the western portion of the site, and another 12.3 acres that was to be dedicated to 
M-NCPPC in the southeastern portion of the site.  This 12.3 acres of park dedication identified in the 
Original Approval was never dedicated to M-NCPPC and is included as park dedication as part of the 
Amendment.  All areas in the Original Approval, and all areas subject to the current amendment combine 
for a total tract area of 176.7 acres.   

Proposal 

The current Preliminary Plan Amendment No. 12004080A was submitted on August 23, 2011 and requests 
approval of an additional seven lots on approximately 42.41 acres of land in the RC zone (Amendment).  
The area of RC zone across the total Subject Property is 50.05 acres, and when combined with the Original 
Approval, there will be a total of 10 lots plus road dedication taking up 19.1 acres (40 percent of RC zone 
total area), and a total of 30.11acres of open space (60 percent of RC zone total area) consisting of park 
dedication, category 1 conservation easement, and an open space parcel (Figure 4).   Access to the Open 
Space Parcel “E” shall be provided with an access easement over the shared driveway and a portion of lot 
21.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Figure 4 – Annotated Preliminary Plan 
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The development of the seven proposed lots is a natural extension of the previously approved and 
constructed dwellings and roadways.  This Amendment will properly terminate Stanley Hills way in a cul-
de-sac, which will also serve as the street frontage and access for the seven new dwellings.  Three of the 
dwellings will share one 20-foot-wide driveway, and are located on a ridge south of the cul-de-sac 
between the two stream valley areas.  The remaining four lots will share a second shared driveway, with 
one of the dwellings located close to the cul-de-sac and the other three clustered on a ridge in the eastern 
portion of the site.  All of the new dwellings will be served with public water, but will provide sewage 
treatment through the use of private on-site septic systems. 

The driveway access to the three easternmost lots (lots 21 – 23) will remain just outside of the stream 
valley buffer, but does require the removal of 0.27 acres of existing forest just outside of the stream 
buffer.  The Applicant, in coordination with the Fire Marshal’s office, has agreed to reduce the driveway 
width to 12 feet in critical locations to minimize the amount of forest clearing necessary.   The Applicant 
will plant a total of 1.82 acres of new forest to reforest all unforested stream valley buffers and to mitigate 
for the forest lost to construct the shared driveway.  The associated Final Forest Conservation Plan 
Amendment covers the full 176.7 acre Total Tract, and will protect the approximately 13.7 acres of forest 
(retained and planted) within the Amendment area through a combination of Category 1 conservation 
easements and M-NCPPC park dedication.  

The Amendment proposes a total of 15.59 acres of park dedication as an extension of the Great Seneca 
Stream Valley Park system located immediately adjacent to the property’s southern boundary.  12.3 acres 
of this was conditioned to be dedicated by the original preliminary plan approval but was never dedicated.  
The Applicant is dedicating the total area of the 12.3 acres and adding an additional 3.29 acres to reach 
the total dedication required by this Amendment. 
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SECTION 4 – ANALYSIS AND FINDINGS, PRELIMINARY PLAN NO. 12004080A 

1. The Preliminary Plan substantially conforms to the Master Plan 
 
Land Use 
The Preliminary Plan substantially conforms to the 2006 Damascus Master Plan (Master Plan).  The 
Master Plan envisions a small town surrounded by agricultural and rural open spaces.  The subject 
property is located within the transition area identified by the future land use plan (Figure 5).  
Transition areas are described as areas designed to reduce imperviousness, protect scenic vistas, to 
allow connectivity to activity centers and to provide a small town like design pattern.  The property is 
generally split between the Neighborhood Transition area that covers the previously developed RE-
2C portion of the site, and the Rural Transition area that covers the undeveloped RC zoned area.  The 
Rural Transition area recommends a mix of low-density residential and agricultural uses, and has 
limited total development potential because of the County’s sewer policy.  Although a small portion 
of the property is zoned RE-2C, all of the new lots and the open space area lie within the RC zoned 
portion of the property.  The Application proposes a low density residential development with seven 
new lots at a density of one unit per five acres on septic system, and provides 60 percent open space.  
This is consistent with the Master Plan vision for low imperviousness and for providing a transition 
between the agricultural reserve and the town center.   
 
In addition, the Master Plan land use plan and the open space plan identifies a portion of the property 
as future parkland opportunity and the original preliminary plan had identified a 12.3 acre area on the 
subject property as land to be dedicated to M-NCPPC for stream valley parks. The headwaters of two 
tributaries are on the subject property, and the site is adjacent to existing land protected by the Great 
Seneca Stream Valley park.  This land has yet to be dedicated to parks, and is therefore the dedication 
is still a requirement of this Amendment.  The Applicant is proposing to dedicate a total of 
approximately 15.59 acres to the Great Seneca Stream Valley Park system, including all of the area 
identified in the previous 12.3 acre dedication. 
 
Environment 
The Master Plan’s environmental resources section emphasizes protecting forest resources within the 
Master Plan boundary to help create green infrastructure, and specifically recommends protecting 
forest resources in environmental buffers, environmentally sensitive areas, and in high priority stands.  
The Master Plan also strives to protect watershed and stream quality, and has identified Upper Great 
Seneca Creek as a stream suitable for fishing and swimming that should be protected using normal 
levels of regulatory protection measures.  The Master Plan recommends protecting the existing 
hydrology and reducing nutrient and sediment loads with limited new impervious surfaces and best 
management practices. The Amendment meets the environmental goals within the Master Plan by 
protecting 11.9 of the approximately 12.3 acres of existing forest.  The Applicant will plant an 
additional 1.82 acres of forest within the un-forested portions of the stream valleys to increase forest 
cover, protect water quality, improve green infrastructure and to mitigate the 0.4 acres of forest 
clearing that is proposed.  Impervious surfaces have been minimized through the use of shared 
driveways and reducing driveway widths to the extent possible. 

 
 
 
 



11 
 

 
 
 
 
 
 
 

Figure 5 – Land Use Plan 
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2. Public Facilities will be adequate to support and service the area of the approved subdivision 
 
Roads and Transportation Facilities 
The property is located at the current terminus of Stanley Hills Way, which is an open section 
secondary residential street with a 60 foot wide right-of-way.  As part of this Application, dedication 
will take place to properly terminate the road in a cul-de-sac.  The road, as designed, is adequate to 
handle both the existing and the proposed number of dwellings.  The Amendment is located in the RC 
zone, which does not generally support the inclusion of sidewalks along tertiary or secondary roads; 
however, the Applicant is only responsible for completing the cul-de-sac end of an existing street, and 
the existing street does have sidewalks.  Therefore, this Amendment is including sidewalks around the 
cul-de-sac. 
 
Local Area Transportation Review (LATR) and Transportation Policy Area Review (TPAR) 
The Applicant submitted a transportation statement stating that the addition of seven one-family 
detached dwellings generates 30 or fewer additional peak-hour trips, therefore, the Application is 
exempt from review under the LATR guidelines.  The property is located in the Damascus Policy Area, 
which is adequate for both the roadway and transit tests, therefore, no transportation and transit 
payments are required under the TPAR guidelines. 
 
Other Public Facilities and Services 

Other public facilities and services including water and sewer, fire and rescue, police, health and 
education are available and currently operating within the standards set by the Subdivision Staging 
Policy currently in effect.  The local telecommunications and utility companies reviewed the 
Preliminary Plan and found that the Application can be adequately served. The property is located in 
the W-3 and S-6 categories for water and sewer, and all new dwellings will be serviced by public water 
with private on-lot septic.  The Fire Marshal’s office has approved the use of a modified shared 
driveway to minimize impacts to environmentally sensitive areas (Attachment 5).  The Application is 
within the Damascus school cluster which is not in moratorium and not subject to any school facility 
payments for FY 2017. 
 

3. The size, width, shape, and orientation of the proposed lots are appropriate for the location of the 
subdivision, taking into account the recommendations included in the applicable master plan, and for 
the type of development contemplated. 

 
This Application has been reviewed for compliance with the Montgomery County Code, Chapter 50, the 
Subdivision Regulations. The Application meets all applicable sections of the Subdivision Regulations. The 
proposed lot sizes, widths, shapes and orientations are appropriate for the location of the subdivision 
taking into account the lot size and open space requirements of RC zoning, and the land use and 
environmental recommendations in the Master Plan. In this instance, creating pipe stem lots and sharing 
driveways minimizes the environmental impact to the site and creates the open space required by the 
zone.  The lot and open space sizes and locations are also adequate to meet the 60 percent required rural 
open space, and allows room for on-site septic systems consistent with the County’s current sewer policy.  
The RE-2C zoning standards were not reviewed because all of the new lots are located exclusively on the 
RC zoned portion of the site. 
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The lots were reviewed for compliance with the dimensional requirements for the RC zone as specified 
in the Zoning Ordinance. The lots as proposed will meet all the dimensional requirements for area, 
frontage, width, and setbacks in that zone. A summary of this review is included in Table 1.  

 
 

Standard Required/Permitted Proposed 

Density) 1 unit/5 acres – 10 DU total 10 DU total – 7 new 

Minimum lot size 40,000 sq ft 71,870 sq ft or larger 

Front setbacks 50 ft. min. 50 ft. or more 

Side setbacks 17 ft. min., 35 ft. total 17ft./35ft. or more 

Rear setbacks 35 ft. min. 35 ft. or more 

Min Lot Width at Front  25 ft. 25 ft. or more 

Max Lot Coverage 10% 3% shown, not to exceed 10% 

Max Building Height 50 ft max 50 ft. max 

Open Space  60% Min (30.06 acres) 60% (30.06 acres) 

Site Plan Required No No 

Area added to Plan  30.11 acres 

Area of Amendment  42.41 acres 

MPDUs Required No No 

 
 

4. The Application satisfies all the applicable requirements of the Forest Conservation Law, Montgomery 
County Code Chapter 22A. 

 
Environmental Guidelines 
 
A Natural Resources Inventory/Forest Stand Delineation (NRI/FSD) #420091490 for the 42.41 acre 
property area subject to the Amendment was approved and recertified on August 15, 2011.  The 
NRI/FSD identified all of the required environmental features on and adjacent to the subject property, 
as further described in the Guidelines for Environmental Management of Development in Montgomery 
County (Environmental Guidelines). 
 
As stated in the introduction of this Staff Report, the property is located within the Great Seneca Creek 
watershed and is adjacent to the Great Seneca Stream Valley.  There are two stream valley systems 
located within the property, one in the southwestern corner of the site and the other more centrally 
located.  One of the streams originates within a forested area in the southeastern corner of the site, 
where several seeps and wetlands exist at the head of perennial streams.  The streams flow in a 
southeastern direction, before converging immediately south of the property within parkland.  The 
second stream system originates from a seep and wetland area located within a hedgerow in the 
center of the site, and flows in a southern direction into a forested area before exiting the property 
at the southern site boundary.   
 
There is no mapped 100-year floodplain on the property.  There are areas of slopes greater than 15 
percent located on highly erodible soils located within the stream buffer and proposed open space 
areas.  The Total Tract includes approximately 61.5 acres of forest; however, the portion of the 
property proposed to be amended contains approximately 13.0 acres of forest.  Twenty-nine trees 

Table 1 – Development Standards in the RC Zone 
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greater than or equal to 24 inches Diameter at Breast Height (DBH) were identified on the Amendment 
site and seventeen of them have a DBH of 30 inches and greater.  
 
Forest Conservation Plan  
 
The Application is amending the Final Forest Conservation Plan which will include the entire 176.7 
acre Total Tract; however, the following discussion refers specifically to the Amendment as there are 
no proposed changes to the Final Forest Conservation Plan outside of the Amendment area. 
 
The Application meets the requirements of Chapter 22A of the Montgomery County Forest 
Conservation Law and Staff recommends approval of the Final Forest Conservation Plan (“FCP”) 
amendment submitted with the Preliminary Plan Amendment (Attachment 2).  The amended FCP 
includes the Total Tract of 176.7 acres, with the focus of the plan on the 30.4 acres that was not 
included in the original FCP approval and subject to this amendment.  Construction of the portion of 
the property that was previously approved is complete.  The existing subdivision includes two zones, 
RE-2C and RC, resulting in two forest conservation worksheets.  The RE-2C zoned portion of the project 
is not being amended and the worksheet remains unchanged.  This Amendment includes the 
additional 30.11 acres of RC zoned property, and the RC zone forest conservation worksheet has been 
updated to reflect the additional land, forest areas and disturbance.   
 
The RC zone worksheet shows a total of 12.3 acres of existing forest on the 50.05 acres of land, and 

the Applicant is clearing 0.4 acres of land.  The RC zone optional method of development requires on-

site forest retention of at least 25 percent which the Applicant is unable to meet, therefore there is a 

planting requirement of 0.8 acres.  The Applicant is offering an additional 1.02 acres of forest planting 

for not meeting the retention requirements of Chapter 22A-12(f)(3).  In total this Amendment retains 

11.9 acres of forest, and plants 1.82 acres of forest for a total of 13.72 acres of forest.   Therefore a 

total of 14.42 acres of forest or forest planting will be protected through a combination of 8.68 acres 

of category 1 conservation easement and through park dedication. 

Planning Board finding 22A-12(f)(3) 
The proposed optional method of development for the entire residential subdivision requires 
compliance with Section 22A-12(f) of the Montgomery County code.  This section of the code requires 
developments utilizing an optional method of development to either retain or plant a certain 
percentage of forest onsite.  The RE-2C zoned portion of the project complies with Section 22A-
12(f)(2)(B) by providing on-site forest retention of 40.2 acres, which is in excess of the conservation 
threshold of 31.67 acres.   
 
The RC zoned portion of the project is subject to Section 22A-12(f)(2)(A), which states that on-site 
forest retention must equal 25 percent of the net tract area.  In this case, 25 percent of the 50.05-
acre net tract area is 12.51 acres.  Since there are only 12.3 acres of existing forest, it is not possible 
to retain 25 percent of the net tract area.  Section 22A-12(f)(2)(C) states that “if existing forest cover 
is less than the minimum required retention, all existing forest must be retained and on-site 
afforestation up to the minimum standard must be provided”.  However, Section 22A-12(f)(3) states 
that if the Planning Board, “finds that forest retention required in this subsection is not possible, the 
applicant must provide the maximum possible on-site retention in combination with on-site 
reforestation, not including landscaping.”  Following is a discussion of why retention of all existing 
forest is not possible and what measures have been required of the Applicant to minimize additional 
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forest loss and to mitigate the forest loss impacts.  
 
The FCP amendment proposes to clear 0.40 acres of forest in the RC zoned area.  Approximately 0.13 
acres of this “clearing” is located in the southeastern corner of the site, at the rear of proposed Lot 22 
where there is an existing narrow strip of trees.  This strip of trees currently meets the dimensional 
definition of forest because it is contiguous with a larger area of offsite forest.  However, the adjacent 
offsite contiguous forest is unprotected, and the onsite strip does not meet the definition of forest on 
its own, therefore, this area of forest must be counted as forest clearing even though it is outside of 
the proposed limits of disturbance on the FCP.  The remaining 0.27 acres of forest clearing is the result 
of construction of the private, shared driveway and a water line from Stanley Hills Way, which will 
provide access and water service, to proposed Lots 21, 22, and 23.   
 
In reviewing the FCP Amendment, Staff investigated numerous options to see if it would be possible 
to meet the requirements of 22A-12(f)(2)(c) by saving all existing forest, in addition to supplemental 
plantings to reach 25 percent of the net tract area.  As stated earlier, the two areas of forest impact 
are either isolated on the rear of lot 22, or is along the alignment of the shared driveway for lots 21, 
22, and 23.   Because the removal of the 0.13 acres of forest on lot 22 is the result of definitions and 
not a physical impact proposed by the Applicant, the 0.27 acres of forest clearing for the construction 
of the private, shared driveway was the focus of greater scrutiny and is examined below in two 
sections; Lot Relocation and Lot Access.   
 

1 Lot Relocation 
Staff required the Applicant to investigate alternative locations for the three lots, as well as 
alternative means of access that would not require forest clearing.  The lots could not be relocated 
because they are served by private on-site septic systems which require specific soil and water 
table conditions for approval of septic field locations, and the topography of the site isolates much 
of the prime developable area from the on-site road access with stream buffers or forested area.  
Therefore, Staff is satisfied that there are no alternative locations for the lots that meet the septic 
requirements and that would not require forest removal.  Therefore, relocating the lots as a 
means of saving forest was determined to be infeasible.   
 
2 Lot Access 
The Applicant also investigated alternative means of accessing the lots, including what seemed to 
be the most feasible alternative of contacting adjacent property owners in an effort to secure an 
access easement using off-site driveways (Attachment 7) (Figure 6).  Staff required the Applicant 
to reach out to four adjacent property owners to see if they could gain access to existing 
driveway(s) for access to lots 21, 22 and 23.  In response to the Applicant’s outreach, Staff received 
written correspondence from one of the owners (Ness) and telephone correspondence from a 
second owner (Betts) of the land upon which the driveways traversed.  In both cases, the 
correspondence expressed an unwillingness to grant the Applicant use of said driveway(s).  
Neither the Applicant or Staff received a response from the other two adjacent property owners 
(Wenzloff and Duvall) which was interpreted as declines to the request.  Staff is satisfied that the 
Applicant exhausted all reasonable efforts to secure alternative access to Lots 21, 22 and 23 
through adjacent properties.  Staff has determined that it is not possible to develop these three 
lots without some forest impact and recommends that the Planning Board can make the proper 
findings to allow forest removal under Section 22A-12(f)(3).   
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The Applicant worked with Staff and the Fire Marshal to minimize forest removal required to 
access Lots 21, 22, and 23, including reducing substantial lengths of the shared driveway from the 
standard 20 foot width to 14 feet and to further reduce the width to 12 feet where it intersects 
the forest.  The Applicant also aligned the driveway to traverse the narrowest area of forest while 
remaining outside of the stream valley buffer.  Additionally, the water line for the three homes 
will be run under the driveway to reduce further impacts to the forest. 

   
 

Staff is requiring the Applicant to mitigate for the loss of forest with on-site reforestation as required 
by Section 22A-12(f)(3).  The clearing of the forest for the driveway creates a separation between the 
7.5 acres of retained upland forest located north of the proposed driveway, and the larger forested 
area to the south of the driveway that is contiguous with the Great Seneca Stream Valley Park.  In an 
effort to create canopy closure and minimize the fragmenting of the forest, the Applicant proposes to 
plant seventeen, 3-inch caliper, native canopy trees and six, 1-inch caliper, native understory trees in 
the area disturbed for the construction of the driveway.  This will mitigate the effects of the forest 
clearing and the larger planting stock will accelerate the process of achieving canopy closure in this 
area. To further mitigate the loss of forest, the Applicant agrees to reforest an additional 1.02 acres 
of currently un-forested stream valley buffer area. These plantings are to meet the mitigation 
requirements of Section 22A-12(f)(3) and are in addition to the forest planting to meet the standard 
requirements of the forest conservation law. 
 
 

Figure 6 – Neighboring Properties 
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The forest conservation worksheet for the RC-zoned portion of the property includes the proposed 
0.40 acres of forest clearing, resulting in a reforestation requirement of 0.80 acres.  To comply with 
the requirements of Section 22A-12(f)(2)(C) and 22A-12(f)(3), as described in the preceding 
paragraph, the Applicant proposed to achieve the required on-site forest requirements by retaining 
11.9 acres of forest on-site, the maximum amount of forest possible that still allows access to 
proposed Lots 21, 22, and 23, in combination with providing an additional 1.02 acres of forest planting 
within the unforested stream buffer area.  This results in a total of 11.9 acres of forest retention and 
1.82 acres of forest planting, for a total of 13.72 acres of on-site forest, which exceeds the 12.51-acre 
minimum on-site forest requirement (Figure 7). 

 
 
In summary, the Applicant has demonstrated efforts to avoid forest clearing by investigating 
alternative means of accessing the lots, and minimized forest clearing by reducing the width of 
pavement for the driveway through the forest.  The forest clearing is necessary to access the proposed 
lots rather than to facilitate construction the houses.  Additionally, the Applicant has proposed to 
replant part of the forest clearing area adjacent to the proposed driveway with larger stock trees to 
achieve canopy closure across the driveway.  The Applicant has also proposed to plant 1.02 acres of 
forest in addition to the 0.80 acres of forest planting required by the forest conservation worksheet 
within the currently unforested stream buffer area on-site.  The retained and planted forest and 
stream buffer areas will be protected either through a Category I conservation easement or dedication 
to the M-NCPPC Department of Parks.      

Figure 7 – Forest Conservation Plan Annotated 
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Forest Conservation Tree Variance  
 
Section 22A-12(b)(3) of Montgomery County Forest Conservation Law provides criteria that identify 
certain individual trees as high priority for retention and protection.  The law requires no impact to 
trees that: measure 30 inches or greater, DBH; are part of an historic site or designated with an historic 
structure; are designated as national, State, or County champion trees; are at least 75 percent of the 
diameter of the current State champion tree of that species; or trees, shrubs, or plants that are 
designated as Federal or State rare, threatened, or endangered species (“Protected Trees”).  Any 
impact to a Protected Tree, including removal or disturbance within the Tree’s critical root zone 
(“CRZ”) requires a variance.  An application for a variance must provide certain written information in 
support of the required findings in accordance with Section 22A-21 of the County Forest Conservation 
Law.  Staff recommends that a variance be granted. 
 
Variance Request - The Applicant submitted a variance request in a letter dated May 5, 2016, for the 
impacts/removal of trees (Attachment 8).  The Applicant proposes to impact, but not remove, four (4) 
Protected Trees that are considered high priority for retention under Section 22A-12(b)(3) of the 
County Forest Conservation Law.  None of the trees subject to this provision will be removed.  Details 
of the Protected Trees to be affected but retained are shown graphically in Figure 8 and listed in Table 
2. 
 

 

 

  

 

Tree 
Number 

Species DBH  
Iches 

CRZ 
Impact 

Status 

ST-9 Red Maple 33 20% moderate condition; SWM outfall 

ST-10 Tuliptree 38 13% moderate condition; grading, driveway and water line 

ST-18 Silver Maple 45 17% poor condition; grading, driveway and water line 

ST-19 Silver Maple 43 27% poor condition; grading, driveway and water line 

Table 2 – Trees to be affected but retained 
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Figure 8 - Variance Trees 
     
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Unwarranted Hardship Basis - Per Section 22A-21, a variance may only be considered if the Planning 
Board finds that leaving the Protected Trees in an undisturbed state would result in an unwarranted 
hardship, denying an applicant reasonable and significant use of a property.  The Applicant contends 
that an unwarranted hardship would be created due to the existing conditions on the Property and 
the development standards of the zone.  The Protected Trees impacted by the development are 
located along the edge of existing forest and the forest bisects two unforested, upland, developable 
portions of the site.  In addition, Stanley Hills Way is a constructed road and the location of its terminus 
somewhat dictates the layout of the lots on this portion of the site.  None of the Protected trees are 
proposed to be removed.  Of the four trees proposed to be affected but retained, two are in moderate 
condition and two are in poor condition.  These trees will be minimally impacted due to grading and 
will receive tree protection measures during construction.  If the variance were not considered, the 
site would not be able to fully develop in a manner consistent with the Master Plan and the zoning 
recommendations found within the Master Plan.  Staff has reviewed this Application and finds that 
there would be an unwarranted hardship if a variance were not considered.   
 
Variance Findings - Section 22A-21 of the County Forest Conservation Law sets forth the findings that 



20 
 

must be made by the Planning Board or Planning Director, as appropriate, in order for a variance to 
be granted.  Staff has made the following determination based on the required findings in the review 
of the variance request and the preliminary forest conservation plan: 
 
Granting of the requested variance: 
   

1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 
Granting the variance will not confer a special privilege on the Applicant as the disturbance to the 
Protected Trees is due to the reasonable development of the Property.  The Protected Trees are 
located within the area most suitable for providing access to the eastern part of the site, which is 
dictated by the location of the existing terminus of Stanley Hills Way and the necessity to avoid 
the sensitive resources including seeps, wetlands, stream and stream buffer to the south.  
Granting a variance request to allow land disturbance to access a developable portion of the site 
is not unique to this Applicant.  Staff believes that the granting of this variance is not a special 
privilege that would be denied to other applicants. 
  
2. Is not based on conditions or circumstances which are the result of the actions by the 

applicant. 
 
The need for the variance is not based on conditions or circumstances which are the result of 
actions by the Applicant.  The requested variance is based upon existing site conditions, including 
the existing terminus of Stanley Hills Way, the location of the sensitive resources protected within 
the stream buffer, and the number and locations of the Protected Trees. 
 
3. Is not based on a condition relating to land or building use, either permitted or non-

conforming, on a neighboring property. 
 
The need for a variance is a result of the existing conditions and the proposed site design and 
layout on the site, and not a result of land or building use on a neighboring property. 
 
4. Will not violate State water quality standards or cause measurable degradation in water 

quality. 
 
The variance will not violate State water quality standards or cause measurable degradation in 
water quality.  No trees located within a stream buffer, wetland or special protection area (SPA) 
will be impacted or removed as part of this Application.  The existing stream buffer located on the 
Property will be planted with forest and protected in a Category I conservation easement or 
through parkland dedication.  In addition, the Montgomery County Department of Permitting 
Services has found the stormwater management concept for the proposed project to be 
acceptable as stated in a letter dated December 23, 2013.  The stormwater management concept 
incorporates Environmental Site Design standards. 

   
Mitigation for Protected Trees – No mitigation is recommended for trees impacted but retained. 
 
County Arborist’s Recommendation on the Variance - In accordance with Montgomery County Code 
Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the 
County Arborist in the Montgomery County Department of Environmental Protection for a 
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recommendation prior to acting on the request.  The request was forwarded to the County Arborist.  
On August 10, 2016, the County Arborist provided a letter recommending that the variance be granted 
with mitigation (Attachment 9). 
 
Variance Recommendation - Staff recommends that the variance be granted.  

 
 
5. All stormwater management requirements shall be met as provided in Montgomery County Code 
Chapter 19, Article II, titled “Storm Water Management,” Sections 19-22 through 19-35. 
 
The Preliminary Plan Application meets the stormwater management requirements of Chapter 19 of 
the County Code.  The Applicant received a stormwater concept approval from MCDPS water 
resources division on December 23, 2013 (Attachment 6).  The Application will meet stormwater 
management goals through a variety of techniques including the use of micro biolfiltration, bioswales, 
drywells, and non-structural practices. 

 

SECTION 5 – CITIZEN CORRESPONDENCE AND ISSUES 

The Applicant has met all proper signage, noticing and pre-submission meeting requirements for the 
submitted Applications.  A pre-submission meeting for the Preliminary Plan and Site Plan was held on 
February 28, 2011 at the Damascus Library.  According to the meeting sign-in sheets and provided 
minutes, there were two people in attendance that were not part of the Applicant’s team.  The Applicant 
provided a brief summary of the seven proposed lots and provided an overview of how the review and 
development process works.  The attendees provided minor comments about labeling on the plan 
drawings which were addressed in the formally submitted version of the plans.  As of the posting of this 
Staff Report, Staff has received no correspondence from the public on this Amendment. 

 

SECTION 6 – CONCLUSION 

The proposed lots meet all of the requirements established in the Subdivision Regulations and the Zoning 
Ordinance, and conform to the recommendations of the 2006 Damascus Master Plan.  Access to the lots 
is adequate and all public facilities and utilities have been deemed adequate to serve this Application.  The 
Application was reviewed by other applicable County agencies, all of whom have recommended approval 
of the plans.  Therefore, staff recommends approval of the Application, with the conditions as specified. 

Attachments 

Attachment 1 – Preliminary Plan 
Attachment 2 – FFCP Amendment 
Attachment 3 – MCDOT letter 
Attachment 4 – MCDPS Well and Septic letter 
Attachment 5 – Fire Marshal letter 
Attachment 6 – MCDPS Water Resources letter 
Attachment 7 – Neighboring property access 
Attachment 8 – Variance request 
Attachment 9 – Arborist recommendation 
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/Mr. Jon Stiiancoe, P.E. 
Page2 
December 23, 2013 

Pleasenote}hat the.fill placementand foundation systems tor the proposed buildingsw;m �J�uired to 
fQll()'f.I the Department of Permitting Services (OPS) complex stNcture approval due to the oature �nd 
complexity of the project. As such, the fill placement and foundation systems must be cons,tructed. under 
the supervision of a DPS approved geotechnlcal engineer licensed In the State of Marylan�; · This 
engineer must certify and submit reports on the compaction and soil bearing capacity 01 th� fills and 
certify that the fill i� adequate for.the proposed foundatlcm systems . lfy6Uhave;any questron·s please 
caliGeorge .. MiJste, 240�777.:a232. · 

· 

This list may not be all-inclusive and may change based on available information at the time. 

. . p�yment of a· stormwaterttianagement contribution in accordance with. S,�tion 2 ofthe, 
··. -- .·StormWSte( ¥a.negementRegutaUon 4-90 i. not required., ·.·'-··'·· · ·  ...... ' ' ... . ,, · · · ·  

Thistett�r. m.ust appear onJ.he sediment eontroVstOrmwater manage:t::n�T'\t plan a tits initial 
submittaL . The concept approval is based on all stormwater management stri.Jctures be ng loeated 
outsid�ofthe Publ ic Utility Easement. the Public Improvement Easement. and the Public Right.pf)VaY 
. unle� specifically approved on the concept plan. Any divergence from the information provided to tl;lls 
offjce; or additional Information received during the development process; or a change in an applici,Jble 
5xeeutive Regulation may constitute grounds to rescind or amend any approval act'ons taken, anc:i to 
reel/eluate the site for additional or amended stormwater management requirements. If there a.re •. 
subsequ�nt additions Qf modifications to the development, a separate c9n�pt request shall be,req1,.1ir�d. 

If you nave any questiOhS regarding th��e actions, please feel frEie tO contact Thomas �eadon at 
240-777..:6309; . 

MCe: meCN2405�5 

.; ...... ,, ...... ··' ·· ··�t'·'":' '';d:conro�..:�,�,��,: 

SM File #240595 
ES{)Aef&s: . 11.9.ec 
STRUCTURALAcres: NIA 
WAIVED Acre&': NIA 

Sinqerely, 

. . . ••C: Eth�r!dg�,Manager 
Water .Resources' Sectlon . 

. 
... 

Dlvisicifrot Land;Oeveiopment SeNices 
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DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 

 Isiah Leggett Lisa Feldt 
 County Executive Director 

 

255 Rockville Pike, Suite 120   •   Rockville, Maryland 20850   •   240-777-7770    240-777-7765 FAX 
www.montgomerycountymd.gov/dep 

                              montgomerycountymd.gov/311 301-251-4850 TTY  
 

August 10, 2016 
 
 
Casey Anderson, Chair 
Montgomery County Planning Board 
Maryland National Capital Park & Planning Commission 
8787 Georgia Avenue  
Silver Spring, Maryland  20910 
 
RE:    Damascus Hills – Revised Amendment, DAIC 12004080A, recertification for NRI/FSD received 

on 7/18/2011 
 
 
Dear Mr. Anderson: 
 

All applications for a variance from the requirements of Chapter 22A of the County Code 
submitted after October 1, 2009 are subject to Section 22A-12(b)(3).  Accordingly, given that the 
application for the above referenced request was submitted after that date and must comply with Chapter 
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all 
review required under applicable law, I am providing the following recommendation pertaining to this 
request for a variance. 

 
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if 

granting the request: 
 

1. Will confer on the applicant a special privilege that would be denied to other applicants; 
2. Is based on conditions or circumstances which are the result of the actions by the applicant; 
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a 

neighboring property; or 
4. Will violate State water quality standards or cause measurable degradation in water quality. 

 
Applying the above conditions to the plan submitted by the applicant, I make the following 

findings as the result of my review: 
 

1. The granting of a variance in this case would not confer a special privilege on this applicant that 
would be denied other applicants as long as the same criteria are applied in each case.  Therefore, 
the variance can be granted under this criterion. 

 
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning 

Department, and the Maryland Department of Natural Resources Forest Service, the disturbance 
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted  
as a condition or circumstance that is the result of the actions by the applicant.  Therefore, the 

benjamin.berbert
Text Box
Attachment 9



Casey Anderson  
August 10, 2016 
Page 2 
 

 

variance can be granted under this criterion, as long as appropriate mitigation is provided for the 
resources disturbed. 

 
3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition 

relating to land or building use, either permitted or nonconforming, on a neighboring property.  
Therefore, the variance can be granted under this criterion. 

 
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State 

water quality standards or cause measurable degradation in water quality.  Therefore, the variance 
can be granted under this criterion. 

 
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a 

variance conditioned upon the applicant mitigating for the loss of resources due to removal or disturbance 
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended 
during the review by the Planning Department.  In the case of removal, the entire area of the critical root 
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even 
that portion of the CRZ located on an adjacent property).  When trees are disturbed, any area within the 
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were 
before the disturbance must be mitigated.  Exceptions should not be allowed for trees in poor or 
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or 
provide stormwater management. Tree protection techniques implemented according to industry 
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during 
construction without permanently reducing the critical root zone, are acceptable mitigation to limit 
disturbance.  Techniques such as root pruning should be used to improve survival rates of impacted trees 
but they should not be considered mitigation for the permanent loss of critical root zone.  I recommend 
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed.  The 
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery 
County Code.   

 
 In the event that minor revisions to the impacts to trees subject to variance provisions are 

approved by the Planning Department, the mitigation requirements outlined above should apply to the 
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.  

 
If you have any questions, please do not hesitate to contact me directly.   
 

        
  Sincerely,    

  
  Laura Miller 
       County Arborist   
 
 
cc:   Mary Jo Kishter, Senior Planner 
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