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MONTGOMERY COUNTY DEPARTMENT OF PARK AND PLANNING 
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PARK AND PLANNING COMMISSlON 
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--.-Board-Approval Date: Sept. 29, 2005 

Action: Approved Staff 
Recommendation 
Motion of Commissioner Wellington, 
seconded by Commissioner Robinson, 
with a vote of 3-0; 
Chairman Berlage and Commissioners 
Wellington and Robinson voting in 
favor. Commissioners Perdue and 
Bryant were necessarily absent. 

MONTGOMERY COUNTY PLANNING BOARD 

OPINION 

Preliminary Plan 120060070 (formerly 1-06007) 
NAME OF PLAN: Sun Kissed Farm 

The date of this written opinion is NOV 1 5 2005 (which is the date that this opinion 
is mailed to all parties of record). Any party authorized by law to take an administrative 
appeal must initiate such an appeal within thirty days of the date of this written opinion, 
consistent with the procedural rules for the judicial review of administrative agency 
decisions in Circuit Court (Rule 7-203, Maryland Rules of Court - State). 

On 7/18/05, Danny Pascal ("Applicant") submitted an application for the approval of a 
preliminary plan of subdivision of property in the RDT zone. The application proposed 
to create I lot and 1 outlot on 24.99 acres of land located on Bethesda Church Road, 
approximately.650 feet north of Purdum Road, in the Damascus master plan area. The 
application was designated Preliminary Plan 12006007 (formerly 1-06007) ("Application" 
or "Preliminary Plan"). On 9/29/05, Preliminary Plan 1206007(formerly 1-06007) was 
brought before the Montgomery County Planning Board for a public hearing. At the 
public hearing, the Montgomery County Planning Board heard testimony and received 
evidence submitted in the record on the application. 

The record for this application ("Record") closed at the conclusion of the public hearing, 
upon the taking of an action by the Planning Board. The Record includes: the 
information on the Preliminary Plan Application Form; the Planning Board staff- 
generated minutes of the Subdivision Review Committee rneeting(s) on the application; 
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Preliminary Plan No. 120060070 (formerly 1-06007) 
Sun Kissed Farm 

all correspondence and any other written or graphic information concerning the 
application received by the Planning Board or its staff following submission of the 
application and prior to the Board's action at the conclusion of the public hearing, from 
the applicant, public agencies, and private indiuiduals~~~~entitiesaU corresponde_nce 
and any other written or graphic information issued by Planning Board staff concerning 
the application, prior to the Board's action following the public hearing; all evidence, 
including written and oral testimony and any graphic exhibits, presented to the Planning 
Board at the public hearing. 

SITE DESCRIPTION: 

The subject property consists of a single recorded lot totaling 24.99 acres and zoned 
RDT (the "Property"). The Property and adjacent Lot I ,  Sun Kissed Farm, were 
originally platted in 1995 as a subdivision of a 50.87 acre parcel. A single family home 
exists on the Property which is accessed by a shared driveway through the adjacent Lot 
1 to Bethesda Church Road. The Property is within the Bennett Creek Watershed, a 
Use I-P stream. A tributary stream traverses the eastern border of the Property. Slopes 
on the Property are gentle to moderate. There are approximately 4.26 acres of existing 
forest located for the most part in the near-stream area. 

PROJECT DESCRIPTION: 

The Application proposed to resubdivide an existing 24.99 acre Property into a 10.22 
acre lot ("Proposed Lot") and an outlot ("Proposed Outlot A ) .  The purpose of this 
resubdivision request is to create Proposed Outlot A so that it can be conveyed to the 
adjacent property owner of Parcel 95, identified as "equestrian farm1' on the preliminary 
plan. The owner of Parcel 95 uses the area of Proposed Outlot A in its operation of an 
equestrian facility under an existing easement agreement with the Applicant. Rather 
than continue to operate under the existing easement agreement, the Applicant seeks 
to resubdivide the Property to create Proposed Outlot A to allow for transfer of 
ownership of Proposed Outlot A and the equestrian amenities located on it. Since the 
Application alters the configuration of an existing lot recorded by plat, it is a 
resubdivision and must be reviewed under Montgomery County Code Section 50-29 (b) 
(2) 

The Property and the adjacent Lot 1, Sun Kissed Farm, were originally platted in 1995 
as a subdivision of a 50.87 acre parcel. Under the provisions of the RDT zone (1 unit 
per 25 acres), these two lots constituted the maximum number of lots that could be 
created from the original parcel. Since the entire area of the Proposed Outlot A was 
required to be used in the density calculations to create Lots 1 and 2, Sun Kissed Farm, 
Proposed Outlot A may not be used elsewhere to create additional lots. A note on the 
record plat referenced in condition No.3 will address this concern. 
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Preliminary Plan No. 120060070 (formerly 1-06007) 
Sun Kissed Farm 

DISCUSSION OF ISSUES 

Master Plan Compliance 
- - - -- - - - 

Staff advised the Board that the Agricultural and Rural Open Space (AROS) Master 
Plan does not specifically identify the Property for discussion but does give general 
guidance and recommendations regarding zoning and land use. The Master Plan 
recommends that this area maintain the existing zoning as adopted and promote the 
continuation of agricultural practices. Staff found that the proposed resubdivision 
complies with the recommendations adopted in the AROS Master Plan. 

Conformance with Section 50-29(b)(2) 

A. Statutory Review Criteria 

In order to approve an application for resubdivision, the Planning Board must find that 
the proposed lots comply with all seven of the resubdivision criteria, set forth in Section 
50-29(b)(2) of the Subdivision Regulations, which states: 

Resubdivision. Lots on a plat for the Resubdivision of any lot, tract or 
other parcel of land that is part of an existing subdivision previously 
recorded in a plat book shall be of the same character as to street 
frontage, alignment, size, shape, width, area and suitability for 
residential use as other lots within the existing block, neighborhood or 
subdivision. 

In administering the Resubdivision section, the Planning Board must determine the 
appropriate "neighborhood" for evaluating the application. In this instance, the 
neighborhood selected by the Applicant and agreed to by Staff consisted of eleven lots, 
including one lot contiguous to the Property and other lots that are in relatively close 
proximity to the Property ("Neighborhood"). Given the scarcity of recorded lots in the 
area, the Neighborhood was expanded for some distance east and west on Bethesda 
Church Road to draw in a sample of lots for comparison with Proposed Lot. Staff 
advised the Board that, in its view, the Neighborhood provided an adequate sample of 
the lot and development pattern of the area. The Board concurs with Staffs analysis 
and expressly adopts the Neighborhood delineated by Staff for analysis purposes. 

In performing its analysis, Staff applied the above-noted resubdivision criteria to the 
Neighborhood. Staff concluded that Proposed Lot is of the same character with respect 
to the resubdivision criteria as other lots within the defined neighborhood. Therefore, 
Staff concluded that the proposed resubdivision complies with the criteria of Section 50- 
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Preliminary Plan No. 120060070 (formerly 1-06007) 
Sun Kissed Farm 

29(b)(2). As set forth in detail below, the Board finds that the tabular summary and 
graphical documentation support Staffs conclusion. 

Forest Conservation 

The Property is subject to the Montgomery County Forest Conservation Law. The 
Applicant has submitted and received approval of a final forest conservation plan. 
Under the Law, the Applicant must protect the existing 4.26 acres of forest and plant an 
additional 0.74 acres of forest in an off-site forest bank. The forested area, including the 
stream valley buffer, will be protected with a Category I forest conservation easement. 

SUMMARY OF TESTIMONY AND EVIDENCE IN RECORD 

Development Review Staff ("Staff') recommended approval of the Application in its 
memorandum dated September 23, 2005 ("Staff Report"). Staff presented its findings 
consistent with the Staff Report at the public hearing. The Applicant appeared at the 
public hearing represented by his engineer, who testified that the Applicant supported 
the Staff recommendation. No other party testified in support of or in opposition to the 
Application. Additionally, the record includes no correspondence either in support of, or 
in opposition to, the Application. 

Having given full consideration to the recommendations and findings of its Staff, which 
the Board hereby adopts and incorporates by reference; the recommendations of the 
applicable public agencies'; the Applicant's position; and other evidence contained in 
the Record, which is hereby incorporated in its entirety into this Opinion, the 
Montgomery County Planning Board: 

a) Finds, pursuant to MONTGOMERY COUNTY CODE 5 50-35(1), and for the reasons 
set forth above, that Preliminary Plan No. 12006007 (formerly 1-06007) 
substantially conforms to the Damascus master plan. 

b) Finds, pursuant to MONTGOMERY COUNTY CODE § 50-35(k), that public facilities 
will be adequate to support and service the area of the proposed subdivision. 

c) Finds, pursuant to MONTGOMERY COUNTY CODE 5 50-29(a)(l), that the size, 
width, shape, and orientation of the proposed lots are appropriate for the 
location of the subdivision. 

The application was referred to outside agencies for comment and .review, including 
the Washington Suburban Sanitary Commission, the Department of Public Works and 

@ Transportation, the Department of Permitting Services and the various public utilities. 
All of these agencies recommended approval of the application. 
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Preliminary Plan No. 120060070 (formerly 1-06007) 
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d) Finds that the application satisfies all the applicable requirements of the 
Forest Conservation Law, Montgomery County Code, Chapter 22A. This 
finding is subject to the applicable condition(s) of approval. - . . - . -- . . - - - - - 

e) Finds that the application meets all applicable stormwater management 
requirements and will provide adequate control of stormwater runoff from the 
site. This finding is based on the determination by the Montgomery County 
Department of Permitting Services ("MCDPS") that the Stormwater 
Management Concept Plan meets MCDPS1 standards. 

9 Finds, pursuant to MONTGOMERY COUNTY CODE § 50-29(b)(2), that the 
proposed lots are of the same character as to street frontage, alignment, size, 
shape, width, area and suitability for residential use as other lots within the 
existing neighborhood (delineated in the Staff Report), as analyzed below. 

Frontage: The existing lots in the Neighborhood range in frontage from 25 
feet to 1646 feet. The Proposed Lot will be a pipestem with a 25 foot frontage. 
The Board finds that the Proposed Lot will be consistent and of the same 
character as existing lots in the Neighborhood with respect to lot frontage. 

Alignment: Lot alignments in the Neighborhood are defined as "regular," 
denoting that the lots allow a house location that fronts to the street. This will 
remain true for the Proposed Lot. No changes to the existing house on the lot 
are proposed. Therefore, the Planning Board finds that the Proposed Lot is of 
the same character with respect to alignment as other lots within the 
Neighborhood. 

Size: The existing Neighborhood lots range in size from 3.2 acres to 27.1 - 
acres. The Proposed Lot will consist of 10.2 acres, thereby falling well within 
the range of the existing lots' sires. Therefore, the Board finds that the 
Proposed Lot will be of the same character with the existing lots in the 
neighborhood with respect to size. 

Shape: The resubdivision proposes a pipestem (flag) shape for the Proposed 
Lot, similar to the shape of existing Lot. Of the eleven lots in the 
Neighborhood, two are pipestem or flag lots. The Board, therefore, finds the 
shape of the Proposed Lot to be of the same character with shapes of 
existing lots in the Neighborhood. 

Width: The existing lot widths in the Neighborhood, as measured at the 
building frontage line, range from 149 feet to 900 feet. The Proposed Lot will 
be 788 feet wide at the building frontage line and within the range for existing 
lots in the Neighborhood. The Board, therefore, finds that the Proposed Lot 
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will be of the same character as existing lots in the Neighborhood with respect 
to width. 

Area: Lot areas_in_the_Neighhorhood range from 2.2 to 22.8 acres. The area 
of the Proposed Lot consists of 7.3 acres, and therefore the Proposed Lot is 
within the range of existing lot areas for the Neighborhood. Therefore, the 
Board finds the Proposed Lot to be of the same character as other lots in the 
Neighborhood with respect to area. 

Suitabilitv for residential use: No new development is proposed. Suitability for 
residential use was determined when building permits were issued. 

g) The Record of this application does not contain any contested issues; and, 
therefore, the Planning Board finds that any future objection, which may be 
raised concerning a substantive issue in this application, is waived. 

CONDITIONS OF APPROVAL 

Finding Preliminary Plan No. 120060070 (formerly 1-06007) in accordance with the 
purposes and all applicable regulations of Montgomery County Code Chapter 50, the 
Planning Board approves Preliminary Plan No. 120060070 (formerly 1-06007), subject 
to the following conditions: 

I )  Compliance with the conditions of approval of the final forest conservation plan 
approved September 9, 2005. The applicant must satisfy all conditions prior to 
recording of plat or MCDPS issuance of sediment and erosion control permits. 

2) Record plat to reflect a Category I easement over all areas of stream valley 
buffers and forest conservation areas. 

3) Record plat to contain a note as follows: "The outlot shown hereon is for 
agricultural or open space purposes only. The area of the outlot shall not be 
used elsewhere for density purposes to achieve additional buildable lots. The 
outlot may not be consolidated into an adjacent recorded lot." 

4) Other necessary easements. 

This Preliminary Plan will remain valid for 36 months from its Initiation Date (as defined 
in Montgomery County Code Section 50-35(h), as amended). Prior to the expiration of 
this validity period, a final record plat for all property delineated on the approved 
preliminary plan must be recorded among the Montgomery County Land Records or a 
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CERTIFICATION OF BOARD ADOPTION OF OPINION 

At its regular meeting, held on Thursday, November 10, 2005, in Silver 
Spring, Maryland, the Montgomery County Planning Board of The Maryland- 
National Capital Park and Planning Commission by unanimous consent 
ADOPTED the above Opinion which constitutes the final decision of the Planning 
Board and memorializes the Board's findings of fact and conclusions of law for 
Preliminary Plan No. 120060070 (formerly I -06007), Sun Kissed Farm. Vice 
Chair Perdue and Commissioner Bryant abstained. 

Certification As To vbt/e of Adoption 
E, Ann Daly, Technical Writer 
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