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SUMMARY 
 
This development plan for this application has been revised since the Planning Board 
reviewed the case and recommended approval.1  The revision removes one proposed 
single-family detached dwelling and makes changes to the binding elements and notes 
on the plan.  The Planning Board meeting is being held to review a revised development 
plan that the applicant has submitted following the District Council’s remand of the case 
to the Hearing Examiner.   The Hearing Examiner raised concerns about the 
compatibility of the proposal and because there continues to be opposition, despite the 
revision.  Technical staff continues to recommend approval of the proposed rezoning as 
revised.  For reference the original technical staff report and the Hearing Examiner 
report have been attached. 
 
Reasons for Remand and Analysis 
The Hearing Examiner found that the proposed Development Plan is not in substantial 
compliance with the Aspen Hill Master Plan, does not comply with the purposes, 
standards and regulations of the PD zone, does not provide for a form of development 
that will be compatible with adjacent development, and does not provide sufficient 
certainty to fully evaluate the adequacy and safety of external access points.  In 
response, the applicant has made some changes to the development plan. Each finding 
is examined below in the context of changes made, and the perspective of technical 
staff is noted.  Upon considering the technical analysis and any testimony, the Planning 
Board may make a new recommendation on the revised plan and transmit this 
recommendation to the Hearing Examiner. 
 
1. Substantial Compliance with the Aspen Hill Master Plan 
 

The Hearing Examiner states that the development “Would be in substantial 
compliance with all of the Master Plan’s recommendations except those 
concerning an internal roadway with access from Homecrest Road.”2   The 
concern is in regards to what is identified as “Roadway C” on the development 
plan.  Roadway C has implications beyond this particular development because it 
is an important element of the Master Plan objectives for the Bel Pre Road Area.   
When the Master Plan designated this “Area 8” and considered access for new 
development that would be environmentally sensitive, a goal of providing an 
internal road was set for this area.  Roadway C fulfills this goal on the property 
and the dedication prepares for any future development off-site.  The Hearing 
Examiner recognized the importance of this goal and, in checking the 
development plan to be certain the goal was implemented, became concerned 
with language in the binding elements.  The concern is that a binding element 
stating that the project will have “no more than two” access points on Homecrest 

                                            
1 On a motion by Commissioner Robinson and seconded by Commissioner Bryant with Commissioner 
Wellington and Chairman Berlage voting in favor of the motion and Vice Chair Purdue absent for the 
motion at its regular meeting held in Silver Spring, Maryland on Thursday, October 20, 2005 
2 Zoning And Administrative Hearings Opinion, Page. 76. 
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Road could result in less than two access points, potentially thwarting the goal of 
providing the interior connector road.  The purpose of this textual element was 
actually to provide assurance to staff that a site plan would not be submitted with 
an earlier design, which put driveways on Homecrest Road.  With that said, any 
impediment to the implementation of Roadway C should be removed.  The 
binding element has been revised to say, “Access will be from a single point on 
Bel Pre Road and two points on Homecrest Road.  This language dispels the 
concern raised by the Hearing Examiner and also prevents the possibility of 
multiple driveways on Homecrest. 
 
Another concern was that the plan showed 50’ of right of way for Roadway C 
which was recommended for approval by technical staff.  The Aspen Hill Master 
Plan notes that since "the proposed road [i.e. Roadway C] may be close to the 
existing entrance of the Aspen Hill Racquet and Tennis Club, the Montgomery 
County Department of Transportation may deem the proximity of two entrances 
to be a safety hazard. If so, access should be provided from the new street when 
it is constructed as a primary residential street to the location where access may 
have to be provided to the Racquet and Tennis Club. After that point, the street 
would continue as a secondary residential street through the Bel Pre Road 
properties in a circuitous alignment and ultimately intersect Bel Pre Road 
opposite Rippling Brook" (page 238). The proposed development scheme 
provides dedication to accomplish this Bel Pre parallel road in Roadway C.  Staff 
believed that the proposed street with a 50-foot right-of-way is consistent with the 
goal of the master plan if the DPWT considers the proposed roadway to be 
adequate for the number of units in the proposal.  Since no development is 
currently proposed for the Racquet Club, staff believed that consolidation or 
widening of the street to a primary standard at this location could be 
accommodated at the time a new entrance or consolidation of entrances is need 
when the adjoining Racquet Club property redevelops. 
 
The Hearing Examiner took a different position on how access could be 
coordinated.  This position rejects the uncertainty of waiting for consolidation if 
the Aspen Hill Country Club redevelops and expects Roadway C to have a 60-
foot right-of-way.  The applicant has acquiesced and revised the plan to show 60’ 
for the entire segment of Roadway C on the site.  The benefit of this change is 
more certainty for the District Council that approving the Development Plan 
serves the goals of their adopted Master Plan.  The wider right-of-way is just that 
and wouldn’t lead to any unnecessary pavement width in the segment of 
Roadway C that would serve as a secondary road east of the future connection 
to the Aspen Hill Country Club.  Technical staff supports this change. 

 
2.  Purpose of PD Zone - Form of Development 
 

The compatibility of the proposed development form is questioned, particularly 
with respect to the western side which faces Homecrest Road.  The Hearing 
Examiner identifies concern about, “a dense form of development on the west 
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side of the site that is not compatible with the surrounding area.”3  In the analysis 
of the purpose clause for the PD zone, it is later explained4 that the concern 
about a dense form of development arises when the development is broken into 
its western third and the density is measured for that section.  In that case, 
twenty-six units in about 5.3 acres would have a density of 4.9 units per acre.  
This causes concern to the Hearing Examiner because it is about ten times 
denser than the RE-2 zoned properties across the street and denser than the 2.4 
dwelling units per acre that can be accomplished in surrounding zones.5 The 
revised plan would remove one unit, lowering the density in this concept to 4.7 
units to the acre.  The Hearing Examiner observes that the density in this section 
could have been lower in a scheme, which proposed to locate homes on 
Roadway C. 
 
Technical staff continues to believe the proposed development form is 
compatible.  The Hearing Examiner’s concern about compatibility considers 
density but there are other factors to measuring compatibility.  Another measure 
is similarity of unit type.  Importantly the PD zone has a section devoted to 
compatibility6 which is met by this development and met in this section because 
single family detached dwellings are adjacent to the same.  Buffering is important 
and has been enhanced with the current design.7  Technical staff believes that 
returning to a scheme that would string single loaded houses on Roadway C 
would significantly dilute the identity of the development by reducing opportunity 
for social interaction, running counter to an important Master Plan goal.8   
 
Technical staff returned to the compatibility finding in the purpose clause of the 
zone9 and considered it important that the wording states a purpose is to, “assure 
compatibility and coordination of each development with existing and proposed 
surrounding land uses.” (Emphasis added)  Technical staff believes that the fact 
that this section seeks compatibility of uses while Section 59-C-7.15, focuses on 
setbacks between unit types is an important distinction.  The purpose clause 
finding of compatibility is about uses.  Certainly, both uses are residential, but 
this proposal also meets Section 59-C-7.15 by proposing to locate new single 
family detached units across the street from other single family detached units.   
 

                                            
3 Zoning And Administrative Hearings Opinion, Page 3. 
4 Zoning And Administrative Hearings Opinion, Page 83. 
5 In the standard method of development with MPDU units. 
6 Section 59-C-7.15 of the Zoning Ordinance states that where land classified under the PD Zone adjoins 
land for which the area master plan recommends a one-family detached zone, no building other than a 
one-family detached residence may be constructed within 100 feet of such adjoining land. 
7 Buffering has been particularly important because the design, in balancing an attempt to create a place 
for community interaction off of a busy road and limit access points on Homecrest will cause the houses 
on Homecrest to face the internal street. 
8 Master Plan, page 3.  Note that the original staff report elaborates on the weakness of such a scheme 
on page 3. 
9 §59-C-7.11, Eighth paragraph, second part. 
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It may also be that there is a weakness in the concept of effective density in the 
western third of the development because the comparison should be between 
4.7 du/acre and 2.4 du/acre and not compared against the low two-acre lot 
density of the RE-2 zone.  In considering the confronting RE-2 zoned landit is 
also important to recognize the intensity of the existing senior housing 
developments on the opposite side of Homecrest Road as well as the existing 
single family homes.10  The master plan recommended PD-2 zoning for the site 
fully acknowledging it was a higher density zoning than RE-2.  The plan did this 
to encourage consolidation of parcels, which would minimize the number of 
entrances onto Bel Pre Road and facilitate the creation of an internal road 
network that would minimize the impact of development on Bel Pre Creek.  
These two master plan goals taken together with the existing worship center on 
site certainly limit site design options.  Despite those constraints, the density of 
the western section (4.7 du/a)  is a little less than double the average density of 
the development (2.4 du/a) and this is found by technical staff to be an 
appropriate use of the flexibility of the zone.  The  PD-2 zone choice is consistent 
with the plan11 and accomplishing its goals for this site and the PD zone 
compatibility standard is met by this design.  Technical staff concludes that the 
purpose clause compatibility objective is met by this design. 
 

3.  Adequacy and Safety of External Access Points 
 

As noted above, the Hearing Examiner was concerned that a textual binding 
element could cause one of the two access points shown on Homecrest Road to 
not be built.  The applicant has changed the element to say there will be two 
access points on Homecrest Road, eliminating this concern.  The Hearing 
Examiner had taken this concern and found that it inhibited the District Council 
from fully evaluating the access and circulation plan.12  Obviously, the 
subsequent subdivision and site plan review are appropriate stages of review to 
examine the access and circulation plan in more detail.  The District Council can 
now be certain that the Development Plan will have two, and only two, access 
points on Homecrest Road.  Any other configuration would require the developer 
to return to the District Council with a Development Plan Amendment application.  
Technical staff notes that the Hearing Examiner was not raising this concern as a 
result of a specific exchange which may be found on the record of the hearing 
about adequacy of sight distance.  The Hearing Examiner concluded, “At this 
preliminary stage, without actual road profiles and final grading, the Hearing 

                                            
10 Certainly the staff position is not to imitate that development, as can be seen by the position against the 
original submission.  Still the existing senior housing is an obvious part of the existing context. 
11 Important earlier improvements to this plan were to remove a large senior housing building from 
Homecrest and to lower the proposal to PD-2. 
12 Zoning And Administrative Hearings Opinion, Page 3. 
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Examiner is persuaded by the preponderance of the evidence that sight 
distances are adequate to support the zoning request. The more authoritative of 
two measurements[*] found that all sight distances meet county standards.”13 

 
4.  Illustrative Building Locations 
 

The Hearing Examiner found that a provision on the Development Plan stating 
that building locations are entirely illustrative was a serious deficiency.  The note 
was located under the “Proposed Lot and Parcel Table” as a reference noted by 
asterisk.  Apparently the note came as a result of an exchange between the 
applicant’s representative and the Hearing Examiner that led to the confusion.  
The note is located in the same place on the plan as an asterisk to the “Proposed 
Lot and Parcel Table” but now has been revised to state, “Areas shown are 
approximate.  Final determination of areas shall be determined at subsequent 
Preliminary Plan and Site Plan.”  Technical staff notes that this language strikes 
a balance between giving the District Council certainty about the Development 
Plan without advancing all of the detail from the Preliminary Plan and Site Plan 
process into the zoning analysis. 

 
5.  Green Area. 
 

In a similar vein as the illustrative building locations, the Hearing Examiner found 
that a provision on the Development Plan stating that the green area, shown at 
46 percent of the site, could decrease by as much as a third, down to the 
minimum 30 percent required in the zone, was a serious deficiency.  The note 
was located as an asterisk to the development standards.  The Development 
Plan is now revised to state, “Green Area provided is approximate and subject to 
change based on final engineering and further revision during subsequent 
Preliminary Plan and Site Plan proceedings, provided that minimum of 45% of 
gross area will be provided.”  Technical staff again finds this language strikes a 
good balance between the instant zoning review and required subsequent 
reviews. 
 

6.  Number of Units in Binding Element 
 

The opinions of the Hearing Examiner and District Council reference other minor 
deficiencies of the development plan.  For example, one was confusion caused 
by the first binding element and the general notes which seemed to imply there 
would not be flexibility to do fewer units if such a development was found to be 
better in the subsequent reviews.  Both notes were revised to include the words, 
“up to” to allow flexibility to do less.  One current flaw that is being corrected is 
that the first binding element continues to reference 39 units when one was 

                                            
[*] The Hearing Examiner is referring to the sight distance analysis of Traffic Engineer Mr. Wesley Guckert 
as opposed to the sight distance analysis presented by Mr. Richard Kauffunger.  She notes that, “Even 
Mr. Kauffunger found only a deficiency of less than one percent of the required distance.” 
13 Zoning And Administrative Hearings Opinion, Page 41 
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removed to improve Homecrest Road and allow a sixty-foot right-of-way for 
Roadway C.  This is a typographical error and should reference 38 units as is 
shown graphically on the plan and in the General Notes.  With this correction, 
Technical Staff feels the minor deficiency is resolved. 
 

7. Area of Vedanta Center Expansion 
 

In the course of multiple revisions the area of the Vedanta Center Expansion 
came to be misreported as 6,000± sq. ft when the phasing plan referenced 
6,500± sq. ft.    This was a typographical error and has been corrected.  With this 
correction, Technical Staff feels the minor deficiency is resolved. 

 
8. Fencing and Landscaping on Homecrest Road. 
 

Textual binding element No. 4 states that fencing and landscaping “as shown on 
the Development Plan [emphasis added] along Homecrest Road (within 10 feet 
of the lot line) shall be maintained by the Homeowners Association.  An 
observation was that the development plan did not actually show this fencing. 
The applicant considered the difficulty of presenting the information at the scale 
where one inch equals fifty feet and decided to submit an inset which shows the 
fence and is referenced on the development plan.  The idea of this element 
incidentally is to ensure uniform maintenance of this side of the development. 
The clarification appears to resolve this minor concern. 
 

9. Homecrest Right- of-Way Dedication 
 

The Development Plan before the Hearing Examiner did not identify that there 
would be right-of-way dedication on Homecrest Road.  The current revision of the 
Development Plan has a notation indicating the intended dedication of right-of-
way on Homecrest Road. 
 

10. NRI/FSD 
 

The District Council opinion raised a concern that the NRI/FSD does not show 
MNCPPC approval and stated that a copy of the approved document should be 
submitted into the record because of 59-D-1.3(a).  The original problem was that 
the Development Plan was accepted without this approval.  Technical staff raised 
the issue and the applicant proceeded to get an approved NRI/FSD.  It is a fact 
that the NRI/FSD was approved14 and on file at M-NCPPC.  Technical staff has 
directed the applicant to place a copy of the stamped approved plan in the 
record. 

 

                                            
14 No. 4-05251.  The approval issued on June 6, 2005. 
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History of Design Changes 
In the current design, J. Kirby Development, LLC and Vedanta Center of Greater 
Washington15 propose a rezoning from RE-2 to the PD-2 zone for the site of 
approximately 16 acres.  The plan proposes 20 single family detached dwelling units 
(one existing),12 one family attached dwelling units, and 6 townhouse units (MPDUs) 
and expansion of an existing worship center (appx. 6,500 square feet).   The proposed 
zoning is in the low category (PD-2).  This development proposal has gone through 
three major revisions to reach the current scheme.   
 
The original proposal was considered for a recommendation of denial by staff.  Initially, 
PD-7 and PD-4 versions were proposed which both exceeded the PD-2 density 
recommended in the 1994 Approved and Adopted Aspen Hill Master Plan. The original 
submission would have located another large building at an intersection where the 
Aspen Hill Master Plan specifically identifies a concern for over concentration of large-
scale institutional uses.   The various components of that plan were compartmentalized 
and increasing access points and making sharing of parking a challenge.16  In order to 
accomplish this scheme, a PD-7 classification would have been necessary when the 
plan only allows PD-2.  While the plan calls for a road on the north side of the property, 
the single loaded configuration was thought by staff to be inefficient .  Such a suburban 
and auto-oriented design is not inconceivable in the PD zone.  However, staff 
suggested that better design could go further to advance the purpose clause objective 
to, “encourage a maximum of social and community interaction” among those who live 
and work within an area where visual character and internal pedestrian connections 
were lacking.  The applicant made several efforts to resolve these matters with the 
senior housing component but then decided to drop that aspect of the proposal and 
redesign. 
 
Having eliminated the senior housing, the next draft represented a fundamental 
improvement, in that the zone requested was PD-2.  This brought the scheme into 
master plan conformance for density.  Staff continued to argue for better social and 
community interaction as called for in the PD zone purpose clause.  The open space 
area and some internal paths represented an improvement.  Staff continued to object to 
the disparate assembly of the plan and was particularly concerned with the use of flag 
lots on Homecrest.  Staff asked the applicant to provide internal pedestrian connections 
and work to integrate the worship center into the development.  Subsequent to hearing 
various staff and community concerns, the applicant presented the current draft. 
 
The most recent revisions are per the opinions of the Hearing Examiner and the District 
Council as explained above.  Staff continues to believe the current scheme has many 
favorable components.  By having the residential development grouped in a pattern that 
encourages interaction off the main roads, and the plan “creates a place” that has an 

                                            
15 Land planning report indicates a Hindu worship center.  Website indicates, “The center provides a 
spiritual home for devotees and friends who come for Sunday lectures, weeknight scripture classes, 
worship and meditation.” (http://www.vedanta-dc.org/about.html)  
16 A link to promote shared parking between senior housing and the worship center is clearly a missed 
opportunity considering the parking deficit for senior housing and surplus for the worship center. 
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identity.  Reinforcing this is an open space feature incorporated prominently into the 
interior development.  The loss of a unit allows for a looser form of development along 
Homecrest, which is recommended by staff.  While grouping of MPDUs can be a 
detriment, the small size of this development with environmental constraints leaves few 
options.  While the MPDUs are not interspersed, they are integrated with the market 
rate units.  Pedestrian connections link the worship center and related duplexes to the 
rest of the community.  An emergency connection is available connecting the worship 
center to the interior street.  Should roads be blocked, this provides emergency vehicles 
with an option but the design prohibits cut-through in normal situations.  The master 
plan road on the north of the property is retained in this design and also benefits from 
the loss of a unit.  The sixty-foot right-of-way provides certainty that the plan objective 
will be met even with the uncertainties for development of the adjacent properties.   
 
COMMUNITY CONCERNS – Staff has spoken with homeowners and civic associations 
in the area on several occasions, including a recent meeting in response to the remand.  
Staff spoke to some members of the Layhill Alliance Association and other residents.  
They initially expressed opposition to the proposal.  Staff explained that the Master Plan 
recommendation of PD-2 zoning using the senior housing bonus for one third of the site 
could yield more than six units to the acre.  There were mixed feelings about this 
hypothetical situation.  Some prefer the property to retain much more of the open 
appearance it currently has, citing the original “wedge” designation to support this 
desire.  Others felt a PD-2 development without senior housing was more in keeping 
with the Master Plan objective of limiting institutions on major corridors.  The applicant 
worked with citizens and continues to discuss the project, which led to these revisions.  
Staff believes most support the PD-2 proposal without senior housing.  Based upon 
recent interactions, staff believes some remain concerned about the design on 
Homecrest Road.  Notably those with objections are the residents of the RE-2 zoned 
houses across the street and their adult children who are representing their parents.  
Others include members of separate community groups that have formed.  Staff 
believes it is fair to observe there are differences of opinion between various groups that 
appear to transcend this particular development application.  Use of similar names by 
different groups also makes it difficult to give an accurate summary of the community 
concerns.  Staff will assemble any new correspondence that arrives subsequent to this 
report and offer them as a supplemental on the day of the hearing. 
 
CONCLUSION –  
 
With respect to the revised application, staff finds that the purpose clause and the 
requirements of the Planned Development Zone to provide a broad range of housing 
types, to minimize the amount of grading necessary for construction through flexibility of 
standards, and to provide a pedestrian network that links existing and proposed 
communities to public facilities have been realized by this plan.  Staff believes that the 
requested PD-2 zone meets the intent of the 1994 Approved and Adopted Aspen Hill 
Master Plan.  Staff also recommends approval of the Development Plan and Binding 
Elements that accompany this application which limit the development to a maximum of 
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38 residential units.  Staff recommends returning the revised application to the Hearing 
Examiner with a recommendation of approval. 
 
Sec. 59-D-1.6  Approval by District Council 
 
59-D-1.61. Findings. 
Before approving an application for classification in any of these zones, the district 
council must consider whether the application, including the development plan, fulfills 
the purposes and requirements set forth in article 59-C for the zone. In so doing, the 
district council must make the following specific findings, in addition to any other 
findings, which may be necessary and appropriate to the evaluation of the proposed 
reclassification: 
 
     (a)      That the zone applied for is in substantial compliance with the use and 

density indicated by the master plan or sector plan, and that it does not 
conflict with the general plan, the county capital improvements program or 
other applicable county plans and policies. 

 
     (b)      That the proposed development would comply with the purposes, standards, 

and regulations of the zone as set forth in article 59-C, would provide for the 
maximum safety, convenience, and amenity of the residents of the 
development and would be compatible with adjacent development. 

 
     (c)      That the proposed internal vehicular and pedestrian circulation systems and 

points of external access are safe, adequate, and efficient. 
 
     (d)     That by its design, by minimizing grading and by other means, the proposed 

development would tend to prevent erosion of the soil and to preserve 
natural vegetation and other natural features of the site. Any applicable 
requirements for forest conservation under Chapter 22A and for water 
resource protection under Chapter 19 also must be satisfied. The district 
council may require more detailed findings on these matters by the planning 
board at the time of site plan approval as provided in division 59-D-3. 

 
     (e)      That any documents showing the ownership and method of assuring 

perpetual maintenance of any areas intended to be used for recreational or 
other common or quasi-public purposes are adequate and sufficient. 

 
Technical staff finds that the findings of 59-D-1.61 listed above can be made for this 
application as revised and believes this report provides sufficient analysis for the District 
Council to come to this conclusion. 
 
Attachments 

1. Revised Development Plan 
2. Community Based Planning Referral 
3. Transportation Planning Referral 
4. Original Staff Report. 
5. Zoning And Administrative Hearings Opinion. 
6. District Council Opinion. 
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