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the speed people should drive. At that speed, the required sight distance would be only 200 feet,
which the Road C access point can easily satisfy.

Mr. Kauffunger testified about his own sight distance measurements and presented
written evidence indicating that he followed standard Montgomery County procedures. See Ex. 49.
He testified as a lay person, but stated that he is trained as a scientist, and that he learned how to
do traffic studies and measure sight distances from Dr. Everett Carter, who was a professor in the
highway engineering department at the University of Maryland (Mr. Guckert confirmed Dr. Everett’s
position with that institution). Mr. Kauffunger stated that he has a long history of working on traffic
problems; he collected the information necessary to justify a traffic light at the intersection of
Homecrest and Bel Pre Roads, and he spent several years persuading the County to put a stripe
down the middle of Homecrest Road.

Mr. Kauffunger found that the sight distance at the proposed Bel Pre Road access
point “technically met the standards,” but only during cold weather months, when deciduous plants
don’t have their leaves. He measured the sight distance at the Road C access point at 248 feet,
just shy of the required 250 feet. Mr. Kauffunger based his measurements on a speed of 35 MPH,
based on information he obtained from DPWT indicating that the 85" percentile speed on
Homecrest Road (the speed which 85 percent of people drive at or below) is between 34 and 39
MPH.'® Mr. Kauffunger contended that the County’s methodology for measuring sight distances is
flawed, because it is neither highly accurate nor highly reproducible. He argued that many cars
travel above 35 MPH on Homecrest Road and that because of a hill north of the proposed Road A
access point, cars exiting Road A would not be able to see fast-moving southbound traffic on
Homecrest Road soon enough to stop. A community member whose elderly father lives across
Homecrest Road from the subject property supported this argument with her own similar

observations.

19 As observed by Mr. Guckert, the “g5" percentile speed” normally is expressed as a single number, not
arange.
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Mr. Guckert suggested that Mr. Kauffunger might have gotten a different
measurement at the Road A access point because he was six and a half feet back from the curb
rather than six feet. He emphasized, moreover, that he does not consider the difference between
238 feet and 255 feet to be significant in this context. Mr. Guckert noted that sight distance
measurements of this nature are not done with the absolute precision of a survey measurement,
and that formal sight distance certification takes place at a much later stage of development, based
on the actual road profile.

Mr. Guckert agreed that the hill on Homecrest Road limits sight distance to the north,
and opined that the speed limit was set at 25 MPH because of that hill, to encourage cars to travel
more slowly. He suggested that Homecrest Road might benefit from some traffic calming
measures, such as a flashing speed limit sign. When asked the purpose of Road C, Mr. Guckert
stated candidly, “From my perspective, the purpose is to meet the Master Plan.” Tr. at 126. Mr.
Guckert explained that Road C is not necessary from a traffic engineering standpoint, although it
would be convenient for homes at the north end of the proposed development. He noted that if the
project proceeds, DPWT may tell the Applicants not to build Road C for safety reasons, regardless
of the Master Plan, which would be “fine with us We can go out another way.” Tr. at 224.

At this preliminary stage, without actual road profiles and final grading, the Hearing
Examiner is persuaded by the preponderance of the evidence that sight distances are adequate to
support the zoning request. The more authoritative of two measurements founds that all sight
distances meet county standards, and even Mr. Kauffunger found only a deficiency of less than one
percent of the required distance. Moreover, Road C is the least important of the three proposed
access points for purposes of this development (setting aside, for the moment, the question of
Master Plan compliance). If DPWT were to make a decision at a later stage that Road C cannot be
built safely at this location, that would not make safe access to this development from Homecrest
Road impossible, it would merely require some site redesign. The Applicants would not be relieved

of their dedication obligation, which would preserve the land for later use in the event that future
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development warrants its use to meet the Master Plan’s goals. Another possibility might be
designing a single access point on Homecrest Road, near the middle of the subject property’s
western boundary, which would lead to Road B. From there cars could turn right to reach the
southwestern part of the community, or left to reach the northwestern part of the community and
Road C. A change of that nature, of course, would require a development plan amendment
approved by the District Council. In any event, it is extremely unlikely that sight distance problems

would pose a serious obstacle to implementing this Development Plan.

2. Water and Sewer

The subject property is served by public water and sewer. Technical Staff reports

that local service is considered adequate and the impact from rezoning would be negligible.

3. Schools

Technical Staff reports, based on information provided by Montgomery County Public
Schools (“MCPS"), that the subject property is in the Bel Pre Services Area of the Down County
Consortium, which has adequate capacity according to the AGP formula. See Supplemental Staff
Report, Ex. 33. The Hearing Examiner takes official notice of the determination by the Planning
Board, on June 23, 2005, that under the current AGP Policy Element, for purposes of reviewing
subdivisions in FY2006, all school clusters in the County are considered to have adequate capacity.

Based on the preliminary unit mix, Montgomery County Public Schools (“MCPS")
expects the proposed development to generate approximately 9 elementary, 6 middle and 7 high
school students. See Ex. 33. MCPS data indicate that Bel Pre and Strathmore Elementary
Schools are paired schools, which have limited capacity, and that both Argyle Middle School and
the high schools in the Downcounty Consortium have capacity.

Thus, in this case both the AGP test and MCPS estimates indicate adequate

capacity for the small number of students that would be generated by this project.
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I. Support for the Application

The record contains a letter of support from Rocky Lopes, President of the Bel Pre
Estates Homeowner's Association, which represents a community of approximately 18 houses
located a short distance east of the subject site on Bel Pre Road. Mr. Lopes also testified at the
hearing. Both his testimony and his letter demonstrate that the Bel Pre Estates HOA is very
pleased with the major revisions that J. Kirby Development has made to the proposed residential
development during the pendency of this application, and approves of the current Development
Plan. Elements the HOA finds particularly positive are locating the single-family detached homes
along an interior road, facing one another, to create a sense of community; locating Road A far
enough from the intersection of Bel Pre and Homecrest Roads to be safe; and placing the MPDUs
in buildings that will look like the other homes in the neighborhood.

The Bel Pre Estates HOA very much looks forward to the day when Road C will be
extended to connect with Big Bear Terrace, a stub road within Bel Pre Estates. This would provide
the community with a second means of access, and a way to enter Bel Pre Road at a signalized
intersection. The HOA hopes that the road will not be built past the point shown on the
Development Plan until the properties between the subject property and Bel Pre Estates are
developed, because an empty road would become a lover’s lane or hang-out spot.

Mr. Kirby of J. Kirby Development testified that he had numerous meetings with the
Bel Pre Estates HOA and the much larger HOA for the Layhill Alliance. Tr. at 247-48. Applicants’
counsel stated that a spokesperson for the Layhill Alliance testified in support of the project before
the Planning Board. The record contains an email from Mr. Lopes (who is President of the Layhill
Alliance as well as of the Bel Pre Estates HOA) to Technical Staff providing the text of comments
which, after “resolving dissension and achieving consensus,” a spokesperson for the Layhill
Alliance would be making before the Planning Board. See email dated October 20, 2005, attached
to Ex. 60(d). Those comments stated that while at least one member community in the Layhill area

remains concerned about the housing density planned for the subject property, other member
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communities feel that the current Development Plan is a big improvement over the original plan,
and therefore the Layhill Alliance “is not opposed to this development.” Id.

Mr. Lopes submitted an additional letter after the hearing, on behalf of the Layhill
Alliance. See Ex. 63(a). This letter stated that the Layhill Alliance serves the homeowner, civic and
community associations in the greater Layhill area of Silver Spring, and currently has nine member

associations representing 3,356 households.

J. Community Concerns about Development Plan

Six community members testified regarding their concerns about certain elements of
the proposed Development Plan: Mr. Kauffunger; Joe Podson, manager of a 280-bed facility for low
income seniors and disabled people located diagonally across Homecrest Road from the subject
site; Wayne Courtney, representative of the Wheaton Moose Lodge adjacent to the east; Linda
Nishioka and her father, Laurence Andrews, who has lived across Homecrest Road from the
subject property since 1951; and Max Bronstein, representative of the Strathmore-Bel Pre Civic
Association. In addition, Mr. Kauffunger and Ms. Nishioka asked extensive questions of the
Applicants’ witnesses, and Mr. Kauffunger, Ms. Nishioka and Mr. Bronstein submitted written
comments, after the hearing, on the revised Development Plan that was submitted post-hearing. It
is important to note that no one expressed opposition to the idea of rezoning the subject property to
the PD-2 Zone — their opposition is to the configuration of the current Development Plan.

Mr. Courtney’s comments addressed a potential incompatibility between the
sometimes noisy social activities of the Moose Lodge and the close proximity of the proposed
duplex units. On the Development Plan presented at the hearing, the closest row of duplex units
was depicted about 35 feet from the Moose Lodge building, and closer than that to the property line.
Mr. Courtney stated that his organization sometimes has large social gatherings with outdoor
activities and large numbers of cars. He suggested that these activities would present problems
with residents living so close to the property line. The duplexes have since been moved about 30

feet to the west, behind a wooded buffer.
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Mr. Kauffunger, Ms. Nishioka and Mr. Podson share a concern about the number
and closeness of the homes proposed along Homecrest Road. These participants feel that with
eleven homes facing Homecrest Road, all in a row and quite close together, the visual impact will
be one of high density, more like townhouses than single-family detached homes. Ms. Nishioka
compared the closeness of the houses to looking out at a 35-foot wall. Mr. Podson noted that some
people reside at his facility, Homecrest House, for 15 to 20 years, and many work, volunteer, drive
and consider themselves part of the neighborhood, so the visual appeal of the area is important to
them.

Mr. Kauffunger made the most detailed presentation of the community participants,
including proposing an alternative development plan. Mr. Kauffunger’s proposal, reproduced on the
next page, uses elements from an earlier version of the Applicants’ Development Plan, plus his own
ideas:

¢ maximum of seven houses along Homecrest Road, with more green space
between them, facing a common internal roadway;

e dispersing MPDUs throughout residential units;

o row of houses in the northwest corner of the site, overlooking the stream valley,
with Road C extended all the way to the eastern property line;

o trail around the stream buffer area to provide comprehensive pedestrian
circulation network, separated from vehicular roadways, and system of linkages
among residential areas, open spaces, recreational areas and worship center;**

e switch the locations of the duplex units and the Vedanta Center parking lot,
allowing the duplex units to be better integrated into the rest of the community
and buffering them from the Moose Lodge.

There are significant obstacles to achieving Mr. Kauffunger’s vision. Technical Staff

required the Applicants to remove houses that were shown in the northeast corner of the site, on an

" This goal is partially achieved on the Development Plan submitted after the hearing.
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earlier development plan, for environmental reasons. Technical Staff also refused to permit a trail
all the way around the stream valley for environmental reasons. With regard to the duplex units and
the parking lot, the Vedanta Center’s Mr. Elkman testified in very clear terms that the members of
the Center consider their current property, in the middle of the site, to be sacred, and they would
object strongly to losing that “open space” in front of their facility. He observed that putting homes
directly south of the Vedanta Center would block its facilities from view for those entering the site.
He also stated that while the Vedanta Center hopes to limit the occupancy of the duplex units to its
members, putting those units directly adjacent to the Center would rob them of any sense of
independence, making them feel like they were part of an Ashram, right in the middle of the Center.

Alternative Development Plan Proposed by Richard Kauffunger, Ex. 52
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During the hearing, Mr. Kauffunger testified in detail about the importance of Road C
in fulfilling the objectives of the Master Plan. He argued that the 50-foot dedication shown on the
Development Plan would not be adequate to build a secondary road, as recommended in the
Master Plan, so a dedication of at least 60 feet should be provided. To solve a potential sight
distance problem at the access to Road C, Mr. Kauffunger suggested building Road C partially on
property owned by the adjacent Racquet Club, which is past the bump in the road that hinders the
line of sight. In his post-hearing submission, Mr. Kauffunger went farther, recommending that with
the opportunity for higher density as leverage, the Applicants should be required not just to provide
a dedication for Road C to their eastern border, a distance of roughly 550 feet, but to actually build
the road to a distance of 800 feet, in fulfillment of this important Master Plan goal and to alleviate
traffic safety issues.

Mr. Kauffunger described it as a dream for residents of this area for development of
the subject property to break the “institutional look” that was created by all the nearby special
exceptions. With 11 houses on Homecrest Road, however, Mr. Kauffunger feels that would not
happen.

Mr. Kauffunger argued that the Development Plan as submitted fails to satisfy
several elements of the purpose clause for the PD Zone: because the MPDUs and duplexes are
not integrated into the community, the development would not “facilitate and encourage a maximum
of social and community interaction”; because the stream buffer (the main open area) would not be
accessible to the community, given that there is no parking on the closest street and there are no
walking paths,*? the development would not provide for open space convenient to the public at
large; and because the sidewalks are not really designed to link residential areas with open space,
the development would not provide for a “comprehensive pedestrian circulation network separated
from vehicular roadways, linking residential areas, open spaces and recreational areas.” Tr. at 206-

07, quoting purpose clause language.
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Mr. Bronstein echoed Mr. Kauffunger's call for Road C to be built, not just dedicated,
although it seems that he would limit that obligation to the boundaries of the subject site. See EXx.
64. He contended that sight distance would be inadequate at the proposed Bel Pre Road entrance
because of the contours of the road, foliage and a utility pole. (The latter two of these issues were
addressed by Mr. Guckert, who stated that his finding of adequate sight distance was contingent on
cutting back foliage and possibly moving a utility pole.)

Mr. Bronstein called for switching the location of the duplex units with the Vedanta
Center parking lot, for the same reason Mr. Kauffunger cited — to make the duplexes more a part of
the community, in keeping with the purposes of the PD Zone. He argued that the Development
Plan in its current form has, in essence, three parts: a residential area on the west, a religious use
in the center, and a separate, smaller residential area on the east. This, he finds, is not consistent
with the purposes of the PD Zone. Mr. Bronstein also recommended reducing density in the
western part of the development, which he suggests would allow the MPDUSs to be dispersed rather
than clustered.

Ms. Nishioka described the Development Plan, in her post-hearing submission, as
proposing a “massive block of dense housing” on Homecrest Road, incompatible with the present
zoning for low-density, single-family homes and with the intent of the Master Plan to preserve this
area of low-density residential use. See Ex. 61. She observed that the neighborhood is a
checkerboard of special exceptions, rezonings and construction far beyond planning visions. She
suggested that the authors of the Master Plan likely did not envision the size of homes being built
today, or the sizes proposed on the Development Plan — footprints roughly 50 feet by 60 feet, and
34 feet in height.”® Ms. Nishioka noted that these large buildings would be separated by only a few
feet, set in a rigid row with their backs to Homecrest Road and a tall privacy fence along the street.

[Note: there is no evidence in the record about what kind of fencing would be used.] She

12 As noted earlier, a path along part of the stream valley edge is shown on the Development Plan
submitted after the hearing.
'3 The current Development Plan provides for maximum residential building heights of 40 feet.
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concluded that for someone looking up or down the street, the row of houses would have the
appearance of one long structure. She also expects that traffic sounds would be intensified by
bouncing off the tall, close buildings, and that her family would lose any view of graceful, rolling
land.

Ms. Nishioka cited a provision of the Master Plan recommending sufficient space
between Bel Pre Road and the sidewalk to allow a six-foot planting strip, to implement a “green
corridors” design. She suggested that the Development Plan should show this sidewalk spacing,

because it would affected building locations and perhaps density.

V. SUMMARY OF HEARING
A. Applicant’s Case in Chief

1. Phil Perrine, land planner. Tr. at 34-74, 76-101

Mr. Perrine was desighated an expert in land planning. First, he described the
subject property and surrounding area, noting that the area contains a mix of institutional uses and
various housing types — a church, a racquetball club, the Wheaton Moose Lodge, single family
homes, townhouses, apartments, and senior assisted living housing. Mr. Perrine described the
zoning pattern in the area, which is an unusual mixture of blocks of R-200, R-150, RE-2 and RE-
2/TDR that resulted from a series of individual rezonings. He noted that the current Master Plan
attempted to reconcile the different rezonings and provide a plan for the developed areas by
keeping everything in the RE-2 Zone, while recommending the PD-2 Zone for the subject property
and undeveloped property east of it.

Mr. Perrine described how the proposed development would satisfy the Master
Plan’s goals. It provides for a mixture of housing types and the Vedanta Center, an institutional
use. It would provide environmental protection for the nearby tributary to Bel Pre Creek, and would
implement the Master Plan recommendation for a road at the north end of the subject property, to

eventually connect with Big Bear Terrace. Mr. Perrine explained that between the subject property
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and Big Bear Terrace are the Wheaton Moose Lodge and three single family homes on individual
lots. The northern road would not be extended through those properties unless they were
redeveloped at a higher density, presumably under the PD-2 Zone. Mr. Perrine agreed with
testimony of community members who feared that extending the road before development takes
place could lead to undesirable activities at the stub end of the road. He noted that the Planning
Board would determine the exact extent of construction at preliminary plan review, and that various
tools such as covenants and bonds can be used to assure financial participation in that road
extension by this development.

Mr. Perrine opined that the proposed development would do a good job of satisfying
the Master Plan goal of encouraging a variety of housing types, by reinforcing single-family
detached housing in an area that is surrounded by senior housing, townhouses, garden apartments
and scattered single-family detached homes. It would serve the Master Plan goal of minimizing
curb cuts on Bel Pre Road, by reducing access on Bel Pre from two driveways to one. It would also
promote the Master Plan’s environmental goals by protecting the on-site stream valley buffer.

Mr. Perrine stated that following input from Technical Staff, the proposed
development would create a small, neo-traditional type of community, where neighbors face each
other across the street and share a small recreational facility. All of the homes would be accessed
from two driveways on Homecrest Road, with a separate driveway for the Vedanta Center and the
12 semi-detached homes (duplex units) on the east side of the property. The townhouses would be
accessed from the same internal road that serves the single-family homes, so they would feel like
part of the community. The various parts of the development would be connected by sidewalks and
a “friendly connection” from the Vedanta Center parking lot to an internal road on the west side of
the community. Mr. Perrine described this as a passage that would not look like a regular road, but
would provide access for pedestrians and emergency vehicles.

With regard to parking, Mr. Perrine stated that all of the single-family homes would

have at least the required two parking spaces. The detached homes would have four spaces each,
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with two-car garages plus driveways. The townhouses and semi-detached homes would have one-
car garages plus driveways, providing two spaces. The site would also include 12 parking spaces
in the center courtyard near the semi-detached homes. Mr. Perrine stated that with a seating
capacity of 212, the Vedanta Center is required to have 53 spaces; the proposed Development Plan
provides 85.

Mr. Perrine acknowledged that all of the homes would face the interior of the
community, with their backyards facing the abutting roads. He stated that landscaping would be
planned during site plan review, but the current intent is to have some kind of coordinated design
for fencing and landscaping, to create a uniform view along the street frontages. He also observed
that the townhouses and apartments across Bel Pre Road from the subject site are set back
considerably from the road, suggesting that giving them a view of the rear of new dwellings is not a
problem. Tr. at 65.

Mr. Perrine reviewed the purpose clause for the PD Zone in detail, explaining the
basis for his opinion that the proposed development would satisfy the purposes of the zone. Tr. at
55-67. He referred to his earlier testimony about Master Plan compliance, reiterating that all the
relevant goals would be satisfied. With regard to social and community interaction and a distinctive
visual character and mix of uses, he noted a variety of housing types that would allow for different
age and income groups among the residents, as well as a pedestrian sidewalk system providing
good access to the shared recreation area. He also noted that Technical Staff emphasized the
importance of having all of the houses face an internal neighborhood street, to create a nice sense
of community. In addition, houses backing onto the stream valley would share the green space
view. Mr. Perrine noted that the proposed development includes all of the housing types permitted
in a PD Zone development of this size. He cited forest retention, reforestation and stream valley
preservation in response to the purpose clause element focused on preserving trees and limiting
grading. He noted, in particular, that Technical Staff had stressed a need to preserve a stand of

trees along Bel Pre Road in the southeast corner of the property. The development plan protects
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those trees by providing for a retaining wall to protect them from the effects of grading and earth
disturbance.

With regard to minimizing reliance on cars, Mr. Perrine cited the sidewalks leading
through the community and to the abutting roads. They would provide access, among other things,
to bus stops and to the Layhill Road commercial area, which is about three quarters of a mile away.
Mr. Perrine described the scale of the project as appropriate to the setting and the Master Plan’s
objectives, noting that three different housing types and an institutional use would all be compatibly
provided. He referred to the internal road system with regard to safe access. Addressing
compatibility, Mr. Perrine noted that the development plan calls for single-family detached homes
along Homecrest Road, where the confronting uses are senior housing and three single-family
homes. Along Bel Pre Road, the confronting uses are garden apartments and townhouses, and the
development plan calls for townhouses and buildings with the appearance of large, single-family
homes. Mr. Perrine acknowledged the concern raised by the adjoining Moose Lodge about the
proximity of homes to the eastern property line. He suggested that this concern could be
addressed during site plan review through fencing and plantings, and that there is some room to
move the duplex units a bit farther from the property line if necessary.

Mr. Perrine reviewed the proposed project’'s compliance with the development
standards for the PD Zone. He opined that the project would qualify as recommended for PD in the
master plan and so uniquely situated that an assembly of enough land for 50 units is unlikely or
undesirable. The Master Plan specifically recommended assemblies of at least 10 acres, which
would allow for 20 units at a PD-2 density of two units per acre. Because the applicant was not
able to buy property from the Moose Lodge, the limitations of the property allow for only 39 units.
Mr. Perrine also noted that the proposed development satisfies the requirements regarding
percentage of single-family detached homes and townhouses, and does not include any
commercial uses. He observed that it satisfies the compatibility requirement for non-residential

uses because the only such use — the Vedanta Center — has considerably more than the required
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100-foot distance from any property recommended in the Master Plan for a single-family detached
zone. Moreover, the Development Plan shows no building other than single-family detached
homes within 100 feet of any property recommended in the Master Plan for a single-family
detached zone, and the proposal satisfies the stipulation that no building can be taller than its
setback from such property. Mr. Perrine noted that the Development Plan provides for 46 percent
green area, which is more than the required 30 percent,** and includes a small dedication for
Homecrest Road, as well as the dedications necessary for the internal roads.

With regard to internal compatibility, Mr. Perrine acknowledged that the Development
Plan depicts three housing areas, separated by distance and tree stands, but noted that they are
interconnected by the internal road system and pedestrian sidewalks.

Finally, Mr. Perrine opined that the present application supports positive findings
under Section 59-D-1.61(a), which specifies the findings necessary to approve a development plan.
Tr. at 70-71. The first two address the Master Plan and development standards for the zone, which
were Mr. Perrine had already discussed. He opined that the proposed development would provide
a maximum of safety, convenience and amenity for residents due to the internal roads, sidewalks
accessing the recreation area and bus stops. He noted the compatibility with surrounding uses, as
discussed earlier. He further opined that the development would have a good street system with
separate sidewalks, and a separate loading area for the Vedanta Center. Mr. Perrine noted that the
proposed development would minimize grading and preserve natural features by keeping the layout
as compact as possible, using a retaining wall to preserve trees in the southeast corner of the site,
and making no changes to the stream buffer area. He noted that shared storm water management
facilities would make efficient use of that system. Mr. Perrine opined that the proposed
development would be in the public interest because it would allow an existing religious facility to
expand on site in a fashion that is compatible with the existing and new community, would provide

for a variety of housing types, and would implement the desired road system for the area.

 This was later made subject to change.
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Mr. Perrine testified additionally under extensive cross-examination by a community
member, Richard Kauffunger. Mr. Kauffunger participated on behalf of himself and the Layhill
Citizens Alliance.

Under cross-examination, Mr. Perrine stated the Aspenwood senior living community
directly west of the subject site, across Homecrest Road, is set back from the road. He noted that
the property slopes broadly from Homecrest towards Bel Pre Road. As a driver enters the site, first
there are parking lots, then a building that is two stories on the east side and three on the backside.
From Homecrest Road, the view is of parking, with a building in the background that has the
appearance of two stories. Mr. Perrine scaled the building setback on that property as
approximately 200 feet.

Mr. Perrine acknowledged that the Master Plan recommends a 70-foot right-of-way
for Homecrest Road, noting that the proposed development provides for a small dedication to
provide 35 feet from the Applicant’s property line to the center line of the road. He was not able to
state the present paved width of Homecrest Road, and stated that whether additional paving would
be required in connection with the dedication would be determined during subdivision review. He
emphasized that if the subject application is approved, the Planning Board and the DPWT will
require improvements to the road sufficient to ensure safe travel.

Mr. Perrine explained that his rationale in describing the “surrounding area” for
purposes of this application was to include the uses that immediately abut and confront the
property, which would be most affected by the proposed development. He noted that the relevant
surrounding area is larger where the proposed development has a greater scale, such as a ten-
story apartment building.

Addressing pedestrian circulation, Mr. Perrine acknowledged that to move between
the Vedanta Center and the homes along Homecrest Road, pedestrians would have to use the

“friendly connection” between the two, which would be more than a sidewalk but not a regular road.
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With regard to his earlier statement that the access points would be adequate and safe, Mr. Perrine
conceded that he relied on other experts to reach that conclusion.

In defense of a statement in his written report that the development would conform
with the master plan by providing “natural and built recreation areas,” Mr. Perrine explained that it
referred to “natural areas” and “built recreation areas,” not “natural recreation areas.” Tr. at 83. He
noted that the stream buffer area (the on-site “natural area”) would abut the recreation area, which
would abut a sidewalk. This would allow pedestrians to look into the stream buffer area, and
possible to walk through it individually, but no paths would be made in or adjacent to the buffer until
the extension of the northern road, which presumably would have a sidewalk. [Applicant’s counsel
interjected that the Applicant proposed to build a trail through the stream buffer, but Technical Staff
rejected that idea. The Development Plan submitted after the hearing shows a trail along part of
the stream buffer.]

Mr. Kauffinger asked Mr. Perrine why the MPDUs were “stuck off in the corner,”
when the purpose clause for the zone calls for facilitating and encouraging a maximum of social
and community interaction. Tr. at 85. Mr. Perrine replied that because they would be provided in
the form of townhouses, the MPDUs have different access requirements from the single-family
detached homes. Putting them together in two groups allowed the driveways to be grouped
together, accessed off of a separate road, which worked well for the plan. Mr. Perrine noted that in
such a small community, the MPDUs would not more be stuck off to the side any more than the
other two units on the west side, and all would be within about a 30-second walk of the recreation
area.

In discussing the compatibility of the proposed development with the neighboring
Moose Lodge, Mr. Perrine acknowledged that the duplexes in the southeast corner of the plan were
shown about 35 feet from the closest part of the Moose Lodge building. Tr. at 88. He agreed that
there is a driveway on the Moose Lodge property, between the building and the property line it

shares with the subject site, but he was under the impression that the main driveway is on the other



LMA G-836 Page 56.

side of the building. Mr. Kauffinger maintained that the driveway near the subject site is, in fact, the
main drive, although there is an exit drive on the other side. Tr. at 89.

Mr. Perrine was also cross-examined by Linda Andrews Nishioka and her father,
Laurence Andrews, who lives across Homecrest Road from the subject site. In response to
guestioning about the use of the “friendly connection” between the western part of the site and the
Vedanta Center parking lot by cars, Mr. Perrine stated that such use was unlikely, but if it became a
problem, bumps or an exit gate could be installed to discourage use for anything other than
emergency vehicles. He acknowledged that such measures would require approval from the Fire
and Rescue Services.

Under further cross-examination, Mr. Perrine noted that the homes proposed along
Homecrest Road would be set back about 40 feet from the proposed right-of-way line. He observed
that earlier versions of the development plan depicted fewer homes along Homecrest Road, with
more space between them and driveways connecting directly to the street. Technical Staff rejected
that design as not consistent with the PD Zone. Moreover, the site is also constrained by the large
stream valley buffer. Technical Staff directed the Applicant to remove homes that were originally
shown along the proposed northern road, which would have extended across the entire property.
Staff found that those homes would not be part of the small community, and that vehicles driving
down the northern road would then see houses, rather than having a view of the open space.

2. Stuart Elkman, Vedanta Center Minister and Applicant. Tr. at 75-76; 162-170.

Mr. Elkman described the activities conducted by the Vedanta Center, and its history
on the site. He noted that when the Center bought the subject property, it contained only the small
house still on the property. They completed the first phase of their expansion plan, which was the
construction of the L-shaped building, and included a second phase on their building permit
application. Mr. Elkman stated that currently, the small house is used as a guest house, where
people occasionally come for a retreat for a few days. The house accommodates five comfortably,

with a maximum of seven. It is used as a women’s guest house, or for a family. The L-shaped
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building contains a residential wing whose current residents are two monks (including Mr. Elkman).
Male visitors stay in the residential wing of the main building, which can accommodate eight
residents. Mr. Elkman noted that some members stay in the residential wing of the main building
every weekend.

Regarding the purpose of the proposed expansion, Mr. Elkman noted that the current
100-seat auditorium is often full, and after a meeting they would like to be able to serve snacks, but
people have to crowd into the living room and dining room of the residential area. With the
proposed expansion, they plan to use the present auditorium as a multi-function room — library,
conference room, classroom, place for people to congregate — and they’ll have the new building
with a basement where they can serve food.

3. Wes Guckert, transportation planner. Tr. at 115-136.

Mr. Guckert was designated an expert in transportation planning and traffic
engineering. He summarized the results of his traffic study in this case, concluding that based on
existing traffic, approved but un-built developments (“background” traffic) and traffic expected from
the proposed development, the nearby intersections would continue to operate with critical lane
volumes (“CLVs") below the level that County standards consider acceptable in the policy area.

Mr. Guckert noted that the site plan had changed since the completion of this traffic
study, reducing the number of driveways along Homecrest Road to two. He reviewed
corresponding changes in the trip volumes at each driveway, noting that they do not affect his
conclusions about traffic impacts.

Mr. Guckert was quite dismissive of SHA’s suggestion, submitted shortly before the
hearing, that the traffic study for this case should consider not only the closest signalized
intersection to the site in each direction, as required under LATR standards, but also larger
intersections some distance away. Mr. Guckert described this as SHA ignoring the LATR standards

Montgomery County has adopted, and telling MNCPPC Technical Staff how to carry out traffic
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analysis. He stressed that the proposed development would not have access to any state-
maintained roadways, and that SHA’s comments were inappropriate.

Mr. Guckert described Homecrest and Bel Pre Roads, and reviewed sight distance
measurements for each of the proposed access points, which he concluded meet or exceed county
standards. He noted that a utility pole located near the proposed entrance on Bel Pre Road might
have to be moved north, into the site, by about five feet to ensure unobstructed sight distance.

Under cross-examination by Mr. Kauffunger, Mr. Guckert noted that his team
assumed a 45-MPH speed in evaluating sight distances on Bel Pre Road, but did not perform a
speed study to determine how fast cars tend to travel. He acknowledged that information about
typical travel speeds would be appropriate to use in evaluating sight distances, but stated that it
would be atypical in a case like this to do a speed study.

Mr. Guckert acknowledged that the traffic study for this case was done during mid-
October, and that sight distances were assessed at that time, not during the summer months. He
agreed that the vegetation near the Bel Pre Road entrance would have to be cut back, noting that
the Applicant controls the property on either side of the entrance, so there would be no impediment
to creating the necessary sight distance.

In response to a question from the Hearing Examiner, Mr. Guckert noted that the
required sight distance goes up by 50 feet for each additional 5 MPH until you reach 40 MPH, then
it starts to increase at a rate of 75 feet for every 5 MPH.

Under cross-examination by Ms. Nishioka, Mr. Guckert explained how sight
distances are measured. He agreed that sight distances might be different for motorcycles, whose
drivers are almost in a standing position when stopped, and that not every sports car driver will sit
at the average height. Those are, however, the standards used in Montgomery County and
elsewhere. Mr. Nishioka stated that Homecrest Road has become a cut-through street for traffic
heading to Washington, D.C. from the Baltimore area, and that cars tend to speed, making it hard to

see them because of a steep hill. She is concerned that drivers exiting the subject site at Road C,
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near the northern property line, would not be able to see cars in time to stop. Mr. Guckert
acknowledged that the hill on Homecrest Road limits how far drivers can see, but reiterated that the
sight distance meets the minimum standards. He added “I'm not sure why the County picked that
location in the master plan.” Tr. at 133.

When asked to explain why he measured the sight distance on Homecrest Road at
255 feet and Mr. Kauffunger measured it at 248 feet, using the same methodology, Mr. Guckert
stated that the difference between the two is not very significant. He said maybe Mr. Kauffunger
had stood 6 and a half feet back from the curb instead of six feet, and that these measurements are
not done “with the absolute precision as you would if you were determining a survey line.” Tr. at
222. What he considered more significant than a difference of a few feet is the fact that the road is
posted with a speed limit of 25 mph, indicating that the government believes motorists should be
driving that speed. Mr. Guckert opined that the speed limit was set at 25 mph because of the hill, to
get cars to travel more slowly. At 25 or 30 mph, the required sight distance is only 150 to 200 feet.
Mr. Guckert suggested that perhaps Homecrest Road would benefit from some traffic calming
measures, and that the Applicant would be glad to take such steps, if the County will allow it.

Finally, Mr. Guckert agreed that formal certification of sight distances takes place at
a much later stage of development, based on the actual road profile, and that it is premature to deal
with that issues at this stage in a development. He noted that if the project proceeds, “it could be
that by the time we get there DPW&T says don't build the road; we don’t care what the master plan
says, don’t build the road. And that would be fine with us. We can go out another way.” Tr. at 224.

4. John Clapsaddle, civil engineer. Tr. at 137-152.

Mr. Clapsaddle was designated an expert in civil engineering. His firm prepared the
storm water management concept plan and the forest conservation plan for the proposed
development. Mr. Clapsaddle described the proposed storm water management facilities, which
would contain several different elements: surface sand filters, bio-retention devices, an

underground filtering system and a pond for water quantity control. These facilities would collect
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and filter all of the run-off from the entire site. An earlier version of the storm water management
concept that corresponded with a previous development plan was approved by DPS; the present
version was under review by DPS at the time of the hearing. Mr. Clapsaddle noted that the major
components of the storm water management concept plan remain the same, but some adjustments
were made due to changes in the site layout.

DPS'’s letter approving the original storm water management concept plan stated that
six of the proposed lots, Lots 1 through 6, are too small to dry wells, so the Applicant would have to
find another approach or seek a waiver of quality control for those units. When asked about this,
Mr. Clapsaddle confirmed that those are the MPDU units, and stated that a waiver would not
necessarily be needed. He stated that the dry wells were intended to provide an opportunity for
groundwater recharge, and suggested that such an opportunity could be created by conveying run-
off through grass swales running along the rear of those units, then into the storm drain system,
from which it would discharge into another grass swale. He also suggested that additional filtering
devices could be added on-site to address this issue, and concluded that a waiver would not be
necessary.

With regard to forest conservation, Mr. Clapsaddle testified that the proposed
development would preserve the forested areas within the 125-foot stream buffer area, as well as a
small forested area between the Vedanta Center and the proposed duplex units. The stream buffer
and the additional forested area would be subject to a Category | conservation easement. Mr.
Clapsaddle added that new tree plantings are proposed in areas where existing trees would be
cleared for grading or the installation of utilities.

5. James O’Brien, architect. Tr. at 152 — 162.

Mr. O'Brien was designated an expert in architecture. His firm is responsible for
designing the proposed expansion of the Vedanta Center. He described the proposed new building
as about 6,000 square feet, with a stone base, stucco veneer, dome elements and cornice

elements. He stated that the design is intended to be reminiscent of the spiritual home of the Rama
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Krishna Mission, called Belurmath. Mr. O'Brien opined that the proposed building would contribute
to the visual character of the area, noting that it would be unique and a “visual accent.”

Mr. O’Brien explained that the expansion would be attached to the existing building,
but there would be a firewall between the two, so the new one would be considered a separate
building. The existing building is an L shape, with about 4,300 square feet of space, all of which is
to be preserved. The new building would be attached to one of the rear walls of the existing
building and would face east. Looking from Bel Pre Road, one would have an oblique view of the
new building behind the existing structure.

6. Jeff Kirby, Applicant. Tr. at 170-178, 247-252.

Mr. Kirby testified that his company has a contract to purchase portions of the
subject property from the Vedanta Center. He described the evolution of this project, which started
as a senior housing rental project mixed with other residential uses. Based on community
opposition to the density of additional senior housing, in an area that already has a number of
similar special exception uses, they decided to remove the senior housing to obtain community
support.

Mr. Kirby stated that his company plans to use fencing and landscaping along both
Homecrest and Bel Pre Roads to provide a uniform visual buffer, separating the backyards from the
roads. That buffer area would be maintained by the Homeowner’s Association for the development.
Tr.at 172-73.

Mr. Kirby also testified regarding his contacts with Mr. Kauffunger during the
development of this project. He stated that Mr. Kauffunger was invited to every meeting with the
Layhill Alliance and Technical Staff, but Mr. Kauffunger did not care to be in any meetings with
members of the Layhill Alliance. Mr. Kirby stated that he “chose to go with the group that
represented thousands of people” versus Mr. Kauffunger's much smaller organization. Mr. Kirby

acknowledged that Mr. Kauffunger did attend two meetings with Technical Staff and the Applicant,
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but he and his counsel noted that Mr. Kirby performed an enormous amount of community outreach

— some 200 contacts with the Bel Pre Estates Homeowner’s Association and the Layhill Alliance.

B. Applicant’s Rebuttal

1. Phil Perrine. Tr. at 253-58.

Mr. Perrine testified on rebuttal that the Master Plan was written before
construction of the Vedanta Center, which the proposed development has had to accommodate.
He also noted that if the proposed Road C, along the northern boundary, were eventually
connected to Big Bear Terrace, traffic from that area could use the new road to reach
Homecrest Road, and from there to access Bel Pre Road at a signalized intersection, instead of
using the unsignalized intersection between Big Bear Court and Bel Pre Road. He suggested
that option would be particularly useful for those who need to turn left onto Bel Pre Road.

Mr. Perrine testified that Road C is shown on the Development Plan as a tertiary
road because that was Technical Staff's preference. He stated that usually a tertiary road is
considered appropriate for up to about 75 dwelling units, which is about the amount of
development that would use the road if the area were fully redeveloped. He acknowledged that
a wider right-of-way might be needed if the road provided access to the Racquet Club, but only
within the first 200 hundred feet or so of Homecrest Road. Moreover, the Development Plan
leaves room to make Road C a secondary Road if the Planning Board so chooses during
preliminary plan review.

Regarding the evolution of the Development Plan, Mr. Perrine noted that the
changes Technical Staff required were not trivial suggestions, they were the result of continuous
workshops and meetings about doing more to develop a sense of community. Mr. Perrine
opined that Staff came up with the right solution here, with the homes on Homecrest Road
facing each other across an internal road. He stated that while there may be 10 or 11 homes
versus seven, they are more organized. Moreover, with the earlier plan for seven homes with

individual driveways, the line of sight would still have been partially blocked, and the view would



LMA G-836 Page 63.

have included all those driveways. With the current plan, that view would be of uniform,
architecturally coordinated fencing and landscaping.

Mr. Perrine stated that it would not be practical to try and integrate the MPDUs
more because of the small scale of this development. He also stated that the duplexes shown
in the southwest corner of the site would not necessarily have any greater connection to the rest
of the community if they were adjacent to Road B, below the Vedanta Center, than if they are
connected by a pathway. He suggested that the pathway would give them a better connection
to the north end of the community than if they were at the end of Road B.

2. Stuart Elkman. Tr. at 260-61.

Mr. Elkman testified that the members of the Vedanta Center would object “on
several levels” to having their property, which they believe has a sacred feeling, used for
housing right in front of the Center. The members have associated the open area with the
Center, and would feel it inappropriate to change that. Moreover, with homes right in front of the
Vedanta Center, the Center complex would not be immediately visible for people entering the
site. Mr. Elkman also suggested that the people living in the duplex units, which are to be
owned by the Vedanta Center, would probably prefer to be a bit off to the side, without feeling
like they are living in an Ashram right in the middle of the Center. He noted that the Vedanta
Center hopes to sell the duplex units with some type of contractual restraints so they remain
within the Vedanta Center community.

3. Wes Guckert. Tr. at 262.

Mr. Guckert testified on rebuttal that full extension of the northern access road is
not necessary to satisfy APFO for this project, or to provide access to the proposed

development.
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C. Community Participation

1. Joe Podson, Tr. at 16-21.

Mr. Podson is the manager of Homecrest House, a home for 280 low income seniors
and disabled persons that is located on the other side of Homecrest Road from the subject
property, slightly to the north, across from the Aspen Hill Racquet Club. He noted that some
residents are at Homecrest House for as much as 15 to 20 years, and many work, volunteer, drive
and consider themselves part of the neighborhood. Mr. Podson stated that the residents and Board
of Homecrest House are not opposed to the proposed development, but are concerned about the
beauty and safety of the area. Mr. Podson finds that on the current Development Plan, the homes
on Homecrest Road are very close together, and would give the appearance of townhouses to a
person driving by. He noted that on earlier versions of the Development Plan, the buildings were
larger and more spread out, with more grassy area and a more attractive appearance.

Mr. Podson also suggested that if the road proposed along the northern end of the
property were extended to the storm water management pond, it could create a hang-out area for
kids, leading to potential safety problems. An early version also showed homes along that road,
near the storm water management pond, which could serve as a deterrent to kids hanging out there
if the road is ever extended that far.

2. Ricky Lopes, Tr. at 21-26.

Mr. Lopes, president of the Bel Pre Estates Homeowners Association, spoke in
support of the application. He first identified the location of Bel Pre Estates, which is a collection of
single-family homes located a few blocks east of the subject site along Bel Pre Road, across from
Rippling Brook Road. Mr. Lopes noted that it would improve road access for his development if the
road proposed for the north end of the subject property were extended through to a stub road called
Big Bear Terrace, which enters Bel Pre Estates. He hopes that will not happen, however, unless
and until additional homes are built along the path of the road, to prevent it from becoming a lover’s

lane or hang-out spot.
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Mr. Lopes stated that the Applicant’'s original plan was unacceptable to his
organization, but the significant changes made to the plan have brought it “into general alignment
with the master plan of Aspen Hill and with the community’s concerns and needs.” Tr. at 22. He
described the Applicant as very responsive to concerns expressed by the community, noting
several positive elements of the application such as placing the homes along an interior road to
create a sense of community; locating the road into the development far enough from the
intersection of Bel Pre and Homecrest Roads to be safe; and placing MPDUs in two buildings, with
three units each, that will look like the other homes in the neighborhood. He did note that he hopes
the development will have landscaping and screening, to give it visual appeal both for people
driving by and for its residents.

3. Wayne Courtney, Tr. at 27-33.

Mr. Courtney spoke on behalf of the Wheaton Moose Lodge, owner of the property
adjacent to the subject site to the east. He described Moose International as a civic organization
with 2,300 lodges worldwide.

Mr. Courtney noted that the Wheaton Moose Lodge is the “adjacent property”
referred to in the Staff Report, which states that the Applicant advised staff that it was not possible
to negotiate with the adjacent property owner to include that property in the proposed development.
He noted that the only contact the Lodge has had with the Applicants was in November 2002, when
they asked to purchase the back two and a half acres of the Moose Lodge property. The Moose
Lodge declined to sell any of its property and since then has not heard from the Applicant or
received any documentation about the project. Mr. Courtney emphasized that the Moose Lodge
has no plans to sell its property, and it intends to be at that location “for quite a while.”

Mr. Courtney expressed a concern about the proximity of the duplex units planned
for the southeastern corner of the subject property, which would be less than 50 feet from the
Moose Lodge property. He noted that as a social organization, the Moose Lodge has dances and

other social activities with live bands, and that houses that close will be disturbed by the Moose
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Lodge activities. He also noted that they have outside activities on the back portion of their
property, sometimes with a band or a disc jockey.

Mr. Courtney stated that the Moose Lodge would be adversely affected by a
development with homes so close to its property, because the proximity of those homes would
make the Moose Lodge property less saleable in the future. As a result, Mr. Courtney believes the
development as presently proposed would not be compatible with the use of the Moose Lodge
property.

4. Laurence Andrews, Tr. at 97-98.

Mr. Andrews has resided across the street from the subject property for over 50
years, and stated that his family plans to stay there for the rest of their lives. Mr. Andrews
considers the development proposed on the western part of the site to be far too dense, with not
enough green space between the houses. He stated that the appearance would be one long row
house, which would be out of place. He suggested that the more open plan that was submitted
earlier to Park & Planning be reconsidered.

5. Linda Nishioka, Tr. at 179-187.

Ms. Nishioka grew up in a house across Homecrest Road from the northwest portion
of the subject property, where her father, Laurence Andrews, still resides. She testified that her
father bought his property in 1951, after extensive research indicated that the property was in one
of the areas the Park & Planning Department called a “green wedge” that would be preserved for
individual homes with land around them. She described the changes in the neighborhood since she
was a young girl, when there was no traffic in the area and the subject property was used to raise
pansies and daffodils. She noted that when Leisure World was approved, the community was told
that it would never use Homecrest Road, which would be blocked off as a farmer’'s lane. In
contrast, Ms. Nishioka stated, people now speed down Homecrest Road at 50 mph, including

school buses, public buses, delivery trucks, people coming through, and people cutting through to
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avoid traffic lights in Sandy Spring. Based on this experience, Ms. Nishioka distrusts oral promises
from developers.

Ms. Nishioka stated that her family is concerned about the view they will have if this
development is approved. With the houses close together, her father's home will face five
townhouses, essentially giving him a view of a 34-foot wall instead of the woods he now sees. She
voiced a concern that without the current open field for sound waves to go across, the road noise
will be worse. Pointing out that the Vedanta Center would take up a lot of space, she suggested
that squeezing almost all the homes into the western part of the site creates too high a density. Ms.
Nishioka preferred an earlier plan, which showed more space between the houses on Homecrest.
She thinks that instead of changing it so dramatically, they could have made minor adjustments to
include an internal roadway without making it so crowded.

Ms. Nishioka also addressed pedestrian accessibility. She noted that an illustrative
development plan, Exhibit 40, shows a landscaped strip between the sidewalk and the road on
Homecrest Road, but on Bel Pre Road, the sidewalk would be directly abutting the roadway. She
suggested that “now is the opportunity to improve this narrow little sidewalk which is right up against
the road to encourage people to walk, especially since we have an elderly population here” in the
two senior living facilities on Homecrest Road. Tr. at 186. Ms. Nishioka stated that a lot of the
elderly residents walk to the nearby Plaza del Marcado, and it would improve their safety and
quality of life to put in a green strip between the pavement, with its trucks and buses, and the
sidewalk.

6. Richard Kauffunger, Tr. at 188-251.

Mr. Kauffunger described himself as “a long-time activist in land use affairs and
traffic issues and educational issues in the Greater Layhill area.” Tr. at 188. He spoke on behalf of
himself and the Layhill Citizens’ Alliance, which is “a fairly new civic group of individuals who were
highly involved in civic affairs and a number of them are people who are not represented by local

civic or homeowner associations.” Id. Mr. Kauffunger explained that the Layhill Citizens’ Alliance
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was formed in 2005, with about 15 individual members from the greater Layhill area. It is distinct
from the “Layhill Alliance,” an alliance of a number of civic associations of which Mr. Kauffunger
was a founder and longstanding member. Mr. Kauffunger stated that his individual civic association
decided a number of years ago not to participate in the Layhill Alliance. The Layhill Alliance later
changed its by-laws to exclude from membership anyone whose individual civic association is not a
member of the Alliance. Accordingly, Mr. Kauffinger is no longer a member. [Note: Applicant’s
counsel indicated that the Layhill Alliance testified in support of the project before the Planning
Board.]

Mr. Kauffunger served on the Citizens’ Advisory Committee for the Aspen Hill Master
Plan, which met monthly for four years, and as a result is very familiar with the Master Plan. His
concerns about the Master Plan are set forth in detail in Part lll.F. above.

In particular, he noted that the Master Plan recognized that the key to getting an
internal roadway was redevelopment of property at densities higher than RE-2. Mr. Kauffunger
stated that this goal is repeated several times in the Master Plan, and spurred several of its
recommendations. For example, he stated that the recommended zoning was kept at RE-2 as
leverage, to get each developer to cooperate with the concept of a road network that wouldn’t bring
cars out onto Bel Pre Road. This was also the reason for recommending PD-2 zoning for parcels of
at least ten acres, to leverage development on the north side of Bel Pre Road to get an internal
road network.

Mr. Kauffunger highlighted a Master Plan drawing showing how the stream buffer
and other environmentally valuable areas affect the western end of the Bel Pre area. He noted that
the Argyle Country Club area is split in two by Bel Pre Creek, inhibiting access from the east off of
Layhill Road. An entrance at the north end of the subject property, leading south of the stream
buffer as well as north, would provide access into the country club area if it were developed. The
Master Plan also calls for an access point onto Homecrest Road, to allow traffic to enter Bel Pre

Road safely at a signalized intersection. Mr. Kauffunger noted that the importance of this point was
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reflected in the testimony of Mr. Lopes, who described how difficult it is to exit his community, which
currently has its sole access onto Bel Pre Road. To illustrate the safety concerns on Bel Pre Road,
Mr. Kauffunger stated that the property underlying Mr. Lopes’ community was twice the subject of
unsuccessful rezoning applications, and in both cases the applications were defeated because of
inadequate sight distance. Tr. at 202-203.

Mr. Kauffunger noted that the Master Plan recommends a right-of-way of 70 feet for
Homecrest Road, with a recommended paving width of 36 feet. He emphasized that with only 20
feet of pavement today, Homecrest Road is substandard, complicating the dangers of high-speed
traffic. Mr. Kauffunger observed that Bel Pre Road is also substandard, with a width of only 54 feet
for five lanes of traffic.

Turning to the purpose clause for the PD Zone, Mr. Kauffunger argued that the
proposed development fails to satisfy several elements: to facilitate and encourage a maximum of
social and community interaction and activity; to encourage and provide for open space
conveniently located so as to function for the general benefit of the community and the public at
large; and to encourage and provide for a comprehensive pedestrian circulation network separated
from vehicular roadways, linking residential areas, open spaces and recreational areas. Mr.
Kauffunger argued that the MPDUs and duplexes are not integrated into the community; that the
stream buffer, which is the main open space area on the Development Plan, would not be
accessible to the community, given that there is no parking along the closest street and there aren’t
any walking paths; and that the sidewalks are not really designed to link to residential areas with the
open space. Tr. at 206-207.

Mr. Kauffunger referred to an earlier version of the Development Plan, which showed
some houses in the northwest corner of the site, along the northern road (Road C). He stated that
everyone agreed there should be an internal road between the houses on Homecrest Road, but
then one member of Technical Staff insisted that the houses in the northwest corner of the site be

removed for environmental reasons. Those units were moved to Homecrest Road, which resulted
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in the denser configuration on the current Development Plan. As a result, the residents across
Homecrest Road from the site would look at eleven homes, rather than seven, with very little space
between them.

Turning to traffic safety, Mr. Kauffunger testified that he had performed his own light-
of-sight measurements. This testimony is described in detail in Part 1ll.H. above.

Mr. Kauffunger completed his testimony by offering into evidence his proposal for
how to improve the proposed Development Plan. Tr. at 232. He suggested the density along
Homecrest Road could be reduced by removing four houses from that area and putting them back
up in the northwest corner of the property. This would lay the foundation for extending the sense of
community if the rear part of the Moose Lodge property is developed for housing one day. Mr
Kauffunger suggested that the duplexes in the southeast corner of the Development Plan should be
linked to the rest of the community by moving them directly south of the Vedanta Center and putting
the parking for the Vedanta Center in the southeast corner of the property, instead. He suggested
this could provide a grand entrance for the Vedanta Center, rather than having people walk past the
small house on the site and the current building before getting to the new building. It would also
move the duplex units away from the Moose Lodge property. Mr. Kauffunger also advocated
dispersing MPDUs throughout the development, rather than clustering them in one location. He
noted that they could still be in the form of townhouses, but they could be integrated into the
community instead of being off in a corner.

Mr. Kauffunger suggested that a walking path around the stream valley buffer would
be a real amenity for the whole community. Regarding the proposed road along the northern
property line, Mr. Kauffunger suggested getting around the potential sight distance problem by
putting the entrance partly on the property of the adjacent Racquet Club, which is past the bump in
the road that creates the sight distance issue. He suggested that could remove the safety problem
while still implementing the Master Plan, plus it would avoid having two roads less than 100 feet

apart.
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Mr. Kauffunger described it as a dream for residents of this area that development of
the subject property could break the institutional look that was created by all the nearby special
exceptions and benefit the whole community. With eleven houses on Homecrest Road, however,
he feels that will not happen.

Under cross-examination by Applicant’s counsel, Mr. Kauffunger acknowledged that
he signed an agreement with Mr. Kirby, representative of the Applicant, in which Mr. Kauffunger
agreed to support reclassification to the PD-2 Zone of 16 acres, to be developed with 38 new
homes plus the existing home on the Vedanta Center property. Tr. at 242. The letter specified a
unit mix of 20 single-family detached homes, 12 duplex units and six MPDU townhouses. See EXx.
54. It provided Mr. Kauffunger's agreement that he would support the proposed rezoning through
written and oral testimony at the required hearings, contingent on withdrawal of zoning case G-836
the day the letter was signed (this, obviously, did not happen). Applicant’s counsel pointed out that
the words “Layhill Citizens’ Alliance” below his name were crossed out. Mr. Kauffunger explained
that he was going out of town on the day that agreement was signed, and at that point he could only
speak for himself. His group was adamantly opposed to the original application for PD-7 zoning,
and to the subsequent proposal for PD-4 zoning. Mr. Kirby asked Mr. Kauffunger that day whether
he would support PD-2 zoning and he said he would, because that is what the Master Plan
recommended. But as it turned out, Mr. Kauffunger and others did not like the plan they came up
with, so he had some comments to make. Mr. Kauffunger stated that he is not opposed to the
rezoning, because he supports the density, he just thinks the plan could be improved.

7. Max Bronstein, Tr. at 193-94.

Mr. Bronstein pointed out, following a discussion of the Layhill Citizens’ Alliance v.
the Layhill Alliance, that Mr. Lopes represents Bel Pre Estates, a community of only 18 homes. Mr.
Bronstein lives in a community of 800 homes. (He provided more substantive comments in writing,

which are summarized in Part 111.J. above.
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V. ZONING ISSUES

Zoning involves two basic types of classifications: Euclidean zones and floating
zones. The term “Euclidean” zoning arose from the seminal United States Supreme Court case
upholding the land use authority of local governments, Village of Euclid v. Ambler Realty Co., 272
U.S. 365 (1926). Euclidean zoning divides the territory of a local jurisdiction into zoning districts
with set boundaries and specific regulations governing aspects of land development such as
permitted uses, lot sizes, setbacks, and building height. In the State of Maryland, a property owner
seeking to reclassify his or her property from one Euclidean zone to another bears a heavy burden
to prove either a change in circumstances or a mistake in the original zoning. See Stratakis v.
Beauchamp, 268 Md. 643, 652-53 (1973).

A floating zone is a more flexible device that allows a legislative body to establish a
district for a particular type of use, with land use regulations specific to that use, without attaching
that district to particular pieces of property. Individual property owners may seek to have property
reclassified to a floating zone by demonstrating that the proposed location is appropriate for the
zone, i.e., it satisfies the purpose clause and requirements for the zone, the development would be
compatible with the surrounding area, and it would serve the public interest.

PD (Planned Development) zones are a special variety of floating zone with
performance specifications integrated into the requirements of the zone. These zones allow
considerable design flexibility if the performance specifications are satisfied. The applicant is not
bound to rigid design specifications, but may propose site-specific specifications, within the
parameters established for the zone, for elements such as setbacks, building heights and types of
buildings. These specifications are set forth on a development plan to facilitate appropriate zoning
oversight by the District Council. Pursuant to Code 859-D-1.11, development under the PD Zone is
permitted only in accordance with a development plan that is approved by the District Council when
the property is reclassified to the PD Zone. Once it is approved, the development plan provides the

design specifications for the site, much as the Zoning Ordinance provides design specifications for
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more rigidly applied zones. Accordingly, the evaluation of zoning issues must begin with the

development plan and proceed to the requirements of the zone itself.

A. The Development Plan

Before approving a development plan, the District Council must make five
specific findings set forth in Code § 59-D-1.61. These findings relate to consistency with the
master plan and the requirements of the zone, compatibility with surrounding development,
circulation and access, preservation of natural features, and perpetual maintenance of common
areas. The required findings are set forth below in the order in which they appear in the Zoning
Code, together with the grounds for the Hearing Examiner’s conclusion that the evidence in this
case does not support the required findings.

(@) That the zone applied for is in substantial compliance with

the use and density indicated by the master plan or sector
plan, and that it does not conflict with the general plan, the
county capital improvements program or other applicable
county plans and policies.

The first sentence of the purpose clause for the PD Zone establishes consistency
with the master plan as an important factor in applying the zone:

It is the purpose of this zone to implement the general plan for the

Maryland-Washington Regional district and the area master plans by

permitting unified development consistent with densities proposed by

master plans.

The density category indicated on the applicable master plan has special status
in a PD Zone. If the District Council desires to grant reclassification to a PD Zone with a density
category higher than that indicated on the applicable master plan, such action requires the
affirmative vote of at least six members of the District Council. Code §59-D-1.62. In this case,
the Applicants seek the density category recommended in the Master Plan, so a supermajority
vote is not necessary.

In the present case, both the Planning Board and Technical Staff found that the

proposed development conforms to the recommendations of the 1994 Approved and Adopted
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Aspen Hill Master Plan. The Applicants’ land planner also reached the same conclusion. When
the Planning Board and its Technical Staff reviewed the Development Plan, however, the plan
did not contain the current textual binding element stating that the project will have “no more
than two” access points on Homecrest Road. This leaves open the possibility that one of the
two access points on Homecrest Road might be eliminated — including Road C, which is an
important element of the Master Plan objectives for the Bel Pre Road Area. The record
provides no indication that the Planning Board or Technical Staff were aware of a possibility that
Road C might not be built. Mr. Guckert’s opinion that the development could easily be built
without Road C, if DPWT were to find the proposed access point dangerous, was offered in
testimony, not in his written report. Any testimony he may have given before the Planning
Board is not part of this record. The lack of full information undercuts, to some degree, the
weight normally given to Planning Board and Technical Plan recommendations on Master Plan
issues.

The Development Plan is in compliance with many of the Master Plan’s goals,
including its broad goals related to housing, the environment, and community identity and
design. The three unit types proposed offer a choice of housing types for people of varying
incomes and lifestyles, including the unusual choice of housing intended for members of a
particular religious organization. The most significant natural resources on the site would be
fully preserved within the stream valley, and some of the significant trees outside the stream
valley might be preserved, as well. The Master Plan’s goal with regard to community identity
and design is to “[pJrovide for attractive land uses that encourage opportunity for social
interaction and promote community identity.” Master Plan at 22. The Development Plan would
serve this goal by creating a well-planned community, with uniform landscaping and fencing
along Homecrest Road, an architecturally interesting worship building serving as a “visual

accent”, and a network of sidewalks and paths connecting the various residential areas with
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each other, the worship center, the recreation area, the partial stream valley trail and
neighboring sidewalks.

The site layout would better meet the Master Plan’s goal of increasing community
interaction and reducing the social and physical isolation of portions of the community if the
MPDUs were distributed in more than one location on the site, rather than clumped together in a
corner, with a separate (and narrower) access road. However, even with this flaw, the Hearing
Examiner finds that the Development Plan substantially complies with the Master Plan’s
community identity goals.

The Development Plan also complies with the specific recommendations made
for the Western Bel Pre Road Area: PD-2 zoning for consolidations of ten acres or more;
protection of Bel Pre Creek and the stream buffer areas; and consolidated, on-site storm water
management.

The only unresolved question concerning Master Plan compliance is the roadway
along the northern boundary line, which is central to the Master Plan’s vision for the
development of the subject property and nearby parcels. The Master Plan calls for a network of
internal roadways to reduce the need for curb cuts on Bel Pre Road, reduce the environmental
impacts of development on Bel Pre Creek, and provide a way for new development to enter
busy Bel Pre Road at a signalized intersection. The Master Plan specifically recommended,
both pictorially and in the text, an internal roadway along the northern edge of the subject
property, with access from Homecrest Road. The road is specified as a secondary roadway,
and the Master Plan suggests consolidating access drives with the adjacent Racquet Club if the
proximity of the two entrances is considered a safety hazard. The submitted Development Plan
provides for a 50-foot right-of-way dedication in the appropriate location, along the northern
boundary of the site. It also states, however, in a textual binding element, that there will be “no

more than two” access points on Homecrest Road. This suggests that one of the two access



LMA G-836 Page 76.

points shown on the Development Plan may be eliminated. Thus, the fulfilment of one of the
Master Plan’s key objectives is uncertain.

The Applicants may, understandably, have some unease about whether Road C
can safely be built as called for in the Master Plan and as shown on the Development Plan. The
evidence indicates that sight distance is marginal because of a bump in the road to the north,
and that proximity to the entrance road for the adjacent Racquet Club may cause additional
safety concerns. The Applicants’ own traffic expert provided clear indications in his testimony
that he believes Road C is unnecessary, and that the location proposed in the Master Plan is
less than optimal. There are ways, however, for the Applicants to provide a higher degree of
certainty that the Master Plan’s internal roadway goal can be fulfilled, without sacrificing safety.
The Master Plan suggests that the new road begin as a primary roadway, then branch off to the
north to provide a new access point to the Racquet Club, while the rest of the road continues as
a secondary roadway. The 50-foot right-of-way dedication shown on the Master Plan would not,
however, be adequate to provide for a secondary roadway, let alone a primary roadway for
some initial distance. The Development Plan was not prepared in a way that allows for a
possible increase in the width of the right-of-way dedication for Road C, if needed to achieve the
Master Plan’s roadway objectives, nor does it specify what access and circulation would look
like with only one Homecrest Road entrance.

Based on the preponderance of the evidence, the Hearing Examiner finds that
the proposed development would be in substantial compliance with all of the Master Plan’s
recommendations except those concerning an internal roadway with access from Homecrest
Road. The submitted Development Plan is simply too uncertain on this point.

The evidence supports the conclusion that the Development Plan does not
conflict with any other county plans or policies, or with the capital improvement program. It
would further county housing policy by creating diverse housing options, including affordable

housing, and (as discussed in Part Ill.H. above) would not be inconsistent with the AGP.
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(b) That the proposed development would comply with the
purposes, standards, and regulations of the zone as set forth
in article 59-C, would provide for the maximum safety,
convenience, and amenity of the residents of the
development and would be compatible with adjacent
development.

1. Purposes of the Zone

The purpose clause for the PD Zone, found in Code 859-C-7.11, is set forth in full
below, with relevant analysis and conclusions for each paragraph following.

It is the purpose of this zone to implement the general plan for the
Maryland-Washington Regional District and the area master plans by
permitting unified development consistent with densities proposed by
master plans. It is intended that this zone provide a means of regulating
development which can achieve flexibility of design, the integration of
mutually compatible uses and optimum land planning with greater
efficiency, convenience and amenity than the procedures and regulations
under which it is permitted as a right under conventional zoning
categories. In so doing, it is intended that the zoning category be utilized
to implement the general plan, area master plans and other pertinent
county policies in a manner and to a degree more closely compatible with
said county plans and policies than may be possible under other zoning
categories.

It is further the purpose of this zone that development be so designed and
constructed as to facilitate and encourage a maximum of social and
community interaction and activity among those who live and work within
an area and to encourage the creation of a distinctive visual character and
identity for each development. It is intended that development in this zone
produce a balance and coordinated mixture of residential and convenience
commercial uses, as well as other commercial and industrial uses shown
on the area master plan, and related public and private facilities.

It is furthermore the purpose of this zone to provide and encourage a
broad range of housing types, comprising owner and rental occupancy
units, and one-family, multiple-family and other structural types.

Additionally, it is the purpose of this zone to preserve and take the
greatest possible aesthetic advantage of trees and, in order to do so,
minimize the amount of grading necessary for construction of a
development.

It is further the purpose of this zone to encourage and provide for open
space not only for use as setbacks and yards surrounding structures and
related walkways, but also conveniently located with respect to points of
residential and commercial concentration so as to function for the general
benefit of the community and public at large as places for relaxation,
recreation and social activity; and, furthermore, open space should be so
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situated as part of the plan and design of each development as to achieve
the physical and aesthetic integration of the uses and activities within each
development.

It is also the purpose of this zone to encourage and provide for the
development of comprehensive, pedestrian circulation networks,
separated from vehicular roadways, which constitute a system of linkages
among residential areas, open spaces, recreational areas, commercial
and employment areas and public facilities, and thereby minimize reliance
upon the automobile as a means of transportation.

Since many of the purposes of the zone can best be realized with
developments of a large scale in terms of area of land and numbers of
dwelling units which offer opportunities for a wider range of related
residential and nonresidential uses, it is therefore the purpose of this zone
to encourage development on such a scale.

It is further the purpose of this zone to achieve a maximum of safety,
convenience and amenity for both the residents of each development and
the residents of neighboring areas, and, furthermore, to assure
compatibility and coordination of each development with existing and
proposed surrounding land uses.

This zone is in the nature of a special exception, and shall be approved or
disapproved upon findings that the application is or is not proper for the
comprehensive and systematic development of the county, is or is not
capable of accomplishing the purposes of this zone and is or is not in
substantial compliance with the duly approved and adopted general plan
and master plans. In order to enable the council to evaluate the
accomplishment of the purposes set forth herein, a special set of plans is
required for each planned development, and the district council and the
planning board are empowered to approve such plans if they find them to
be capable of accomplishing the above purposes and in compliance with
the requirements of this zone.

1% paragraph: Master Plan implementation. As discussed under (a) above, the

proposed development would be in substantial compliance with most of the recommendations
and objectives of the Master Plan. It would also integrate mutually compatible uses and provide
more efficient circulation, access and storm water management than could be achieved under
the current conventional zoning, as well as better environmental protection and amenities. The
evidence is inconclusive, however, as to whether the proposed development would implement
the Master Plan’s key internal roadway objectives for this site. Accordingly, this element of the

purpose clause is not satisfied.
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Second paragraph: social and community interaction, distinctive visual character,

balanced mix of uses. As Technical Staff and the Applicants’ land planner found, the proposed

development would achieve these objectives in several ways. The development would have a
distinctive visual character because a worship center would occupy a prominent central location,
because much of the site would consist of open stream valley buffer, and because of the unusual
architecture proposed for the new Vedanta Center building. A network of pedestrian sidewalks
and trails would connect each of the residential areas with each other, the Vedanta Center, the
recreation area on Road B, a path along part of the stream buffer, and adjoining public
sidewalks, facilitating social and community interaction. Most of the homes would face other
homes, further encouraging social interaction and a sense of community. The subject site is in
relatively close proximity to shopping, parks and public transportation, and testimony indicated
that there is a substantial amount of pedestrian activity, despite marginally adequate sidewalks,
providing opportunities for interaction between residents of the proposed development and the
surrounding community. In addition, the expansion of the Vedanta Center would enhance
opportunities for fellowship and community among its members and visitors, who would be part
of the larger community as well.

The unified sense of community that the purpose clause suggests might be
attained to a higher degree if the duplex units were adjacent to the single-family homes, rather
than separated from them by the Vedanta Center parking lot, as suggested by some community
members. On the other hand, the worship center would be less integrated into the development
if the location of the duplex units did not require paths that would lead residents to walk the
grounds of the Vedanta Center to reach the trail along the stream valley and the community
recreation area. Moreover, the Hearing Examiner’s review of the Development Plan suggests
that the area shown for the Vedanta Center parking lot is significantly smaller than the area

shown for the duplex units, making the “switch” suggested during the hearing impractical.
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The proposed development does not include commercial uses due to its size, but
it does include a mix of residential use types, recreational opportunities and a religious use.
Technical Staff indicates that commercial uses would not be appropriate for a development of
this size. See Ex. 33.

Based on the preponderance of the evidence, the Hearing Examiner concludes
that the development depicted on the proposed Development Plan would satisfy this element of
the purpose clause.

Third paragraph: broad range of housing types. The proposed development

would provide a broad range of housing types, including two-to-three bedroom MPDUSs, three-
bedroom duplex units intended for members of the Vedanta Center, and four-bedroom single-
family detached homes. These options would attract residents with varying lifestyles and income
levels. The development would broaden the mix of housing types in the surrounding area, in
which residential uses other than single family detached homes dominate.

Fourth and fifth paragraphs: trees, grading and open space. The proposed

development would preserve 4.2 acres of existing forest, mostly in the stream valley, and would
involve a small amount of reforestation where trees are removed during construction. Moreover,
refinements to the layout during preliminary plan and site plan review might preserve significant
and specimen trees. The layout of the Development Plan would minimize grading by preserving
the stream valley buffer and existing Vedanta Center buildings, and through efficient layouts
making use of the existing topography.

Both residents of the proposed development and visitors to the Vedanta Center
would be able to enjoy the visual beauty of the stream valley from the trail, the sidewalks and the
recreation area on Road B. The main open space area, the stream valley, is not readily
accessible to the general public because it is set back from the roads. Area residents might be
able to enjoy the trail along the stream buffer by parking in the Vedanta Center parking lot, which

by all accounts is empty much of the time. Mr. Kauffunger states that parking would not be
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available on the street next to the recreation area, which is shown with a clear view of the stream
valley. However, nothing in the record indicates definitively that this is the case; Road B is
shown as a dedicated public roadway with 26 feet of pavement, which probably allows for at
least some parking along one side of the street. In addition, the preserved stream valley on the
subject property would continue to form part of the larger stream valley that runs through the
area and serves as a valuable amenity for all area residents. The Hearing Examiner agrees with
Technical Staff that the open space requirement is geared more towards large projects, and that
for a development of this size, the open space and access shown is adequate. See Ex. 33.

Sixth_paragraph: pedestrian networks. Pedestrian activity would be encouraged

by a network of pedestrian sidewalks and trails linking the residential areas with one another, the
worship center, the recreation area on Road B, the partial stream valley trail and the nearby
public sidewalks. The subject site is located with one block of bus stops on both Bel Pre and
Homecrest Roads. The availability of pedestrian sidewalks and paths separate from roads, and
the proximity to public transportation, would both reduce reliance on the automobile.

Seventh paragraph: scale. The PD Zone encourages, but does not require,

development on a large scale. The proposed Development Plan would consolidate three parcels
for a total of 16 acres of land. While not large in an absolute sense, the proposed development
would aggregate enough parcels to satisfy the Master Plan’s specific size recommendation for
PD-2 zoning, with enough to space to permit three different unit types and the efficiency of joint
storm water management and road connections.

Eighth paragraph, first part: safety, convenience and amenity. The evidence

demonstrates that the proposed development would provide safe and convenient roadways,
sidewalks and pathways, provided that the necessary steps are taken to assure adequate sight
distances for the Bel Pre Road entrance and the access to Road C. On Bel Pre Road, adequate
sight distance likely would require cutting back vegetation and moving a utility pole by a few feet.

At the access point to Road C, ensuring a safe condition might require redesigning the size and
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location of the access point. As discussed earlier, the uncertainty surrounding this element of
the project impedes full compliance with the purpose clause for the zone.

Residents of the homes on the west side of the site would have access to Bel Pre
Road at a signalized intersection. Residents of the duplex units and visitors to the Vedanta
Center would not have that advantage, but their shared access point would improve safety on
Bel Pre Road by reducing the number of curb cuts along this stretch of land from three to two.
The proposed pathways, partial stream valley trail and recreation area represent amenities that
would be available to residents of the development and to any residents of the larger community
who care to enter the development to view the stream valley.

Eighth paragraph, second part: compatibility. The Hearing Examiner is not

persuaded that the proposed development would be compatible with existing uses in the
surrounding area. Some elements of the development would be compatible with their
surroundings. The duplex units would be within 60 feet of the Moose Lodge building, but would
be buffered by a 60- to 70-foot deep wooded area, which would provide substantial visual and
noise screening. Across Bel Pre Road, the duplex units would confront townhouses that are built
at a density of five dwelling units per acre, significantly higher than the 2.4 d.u./acre propose for
the subject site overall. The townhouses and two single-family detached homes backing onto
Bel Pre Road in the southwest corner of the site would confront townhouses built at five d.u./acre
and multi-family units at a density of approximately 22 d.u./acre. Moreover, the dwellings across
Bel Pre Road are set back a significant distance from the street, so the impact of the new
development likely would not be substantial.

The problematic issue in terms of compatibility is the number and size of the units
proposed along Homecrest Road. These units are the most visible in the west end of the site,
with their long street frontage. They play a key role in the visual impact of the proposed
development on the intersection and on Homecrest Road. Across Homecrest Road from the site

are three single-family homes. Both sides of the street would have single-family detached



LMA G-836 Page 83.

dwellings with the proposed development in place, but there the similarities end. The aerial
photograph on page 21 shows the three existing homes on large, wooded lots, with substantial
space on all sides of each house. The Development Plan shows ten single-family detached
homes backing onto Homecrest Road, each with a maximum height of 40 feet and (scaling it off,
an admittedly imprecise exercise at a scale of 50 feet to the inch) between ten and 15 feet
between houses. Community members expressed a legitimate concern that these dwellings
would have the appearance of a density closer to townhouses than to the typical density of
single-family homes in the area. Based, again, on the Hearing Examiner's scale, the new
houses would be set back about 45 feet from the sidewalk. Some of this setback would,
presumably, be occupied by landscaping and fencing to be maintained by the homeowner’s
association. Beyond the setback, the new homes would be separated from the existing
residential lots by the 20-foot width of Homecrest Road, plus sidewalks. With a street that
narrow and the houses so close together, the existing homes could feel hemmed in, with a vista
that goes no farther than the uniform line of fences and houses facing them. Moreover, the new
development would not have the effect some community members hope for, of breaking up the
high density concentrated at this intersection.

The overall density of the proposed development is 2.4 d.u/acre. This is based on
the standard PD-2 density of two units per acre, plus a 22 percent density bonus for 15 percent
MPDUSs (six units out of 39). Breaking that down to examine the visual impact of the homes
shown along Homecrest Road, the Hearing Examiner estimates that the principal residential
area shown on the Development Plan occupies roughly the western third of the site, an area of
about 5.3 acres. Within that acreage, the Development Plan shows 26 units — a density of 4.9
d.u./acre. This represents a nearly tenfold increase in the density permitted under the current
RE-2 zoning, which requires a minimum of two acres per lot. It also represents a density
considerably higher than the prevailing densities in the single-family portions of the surrounding

area, zoned R-150 and R-200, both of which provide for standard densities of 2.2 d.u./acre.
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As the Master Plan makes clear, the purpose of recommending PD zoning for the
subject property was to provide an incentive for consolidation of lots to provide all the benefits
discussed earlier in this report, including efficient road access with fewer curb cuts, joint storm
water management and more effective environmental protection. Thus, higher density than the
current zoning is expected and appropriate. The question is one of degree. Higher density
should be accommodated in a manner that preserves compatibility with the surrounding area.
On Homecrest Road, the most directly affected land uses would be the three single-family
homes across the street, and the very close placement of homes shown on the Development
Plan is not, in the Hearing Examiner’s view, compatible with those homes. The closeness of
homes on the interior streets is an appropriate way to achieve higher density, as the off-site
impacts would be minimal. Along a roadway frontage confronting single-family homes on large
lots, however, site design requires more sensitivity to visual compatibility.

The Applicants are apparently frustrated by Technical Staff's refusal to permit
units in the northeast corner of the site, a decision that expanded the already substantial
environmental constraints on the property. However, the Applicants have the responsibility to
work within the site constraints and nonetheless present an application that is compatible with
the surrounding area.

Ninth paragraph: three findings. The purpose clause states that the PD Zone “is

in the nature of a special exception,” and shall be approved or disapproved based on three
findings:

(1) the application is or is not proper for the comprehensive and systematic
development of the county;

(2) the application is or is not capable of accomplishing the purposes of this zone;
and

(3) the application is or is not in substantial compliance with the duly approved
and adopted general plan and master plans.

On the Hearing Examiner’s reading, this element of the purpose clause does not

add new requirements, but reminds the District Council of its responsibility to carefully consider
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whether the PD Zone would be appropriate in the location for which it is requested. The
conclusions drawn earlier in this section govern the findings to be made here. Based on the
preponderance of the evidence and for the reasons stated above, the Hearing Examiner
concludes that present application is not proper for the comprehensive and systematic
development of the County due to a lack of compatibility; is not in compliance with or capable of
accomplishing all of the purposes of the zone; and is not in substantial compliance with the
Master Plan.

2. Standards and Requlations of the Zone

The standards and regulations of the PD-15 Zone are summarized below,
together with the grounds for the Hearing Examiner’s conclusion that the proposed development
would satisfy many, but not all of these requirements.

Section 59-C-7.121, Master Plan Density. Pursuant to Code 859-C-7.121, “no

land can be classified in the planned development zone unless such land is within an area for
which there is an existing, duly adopted master plan which shows such land for a density of 2
dwelling units per acre or higher.” The subject property is recommended in the Master Plan for
PD-2 zoning, provided there is a consolidation of at least ten acres. The subject property
represents an assemblage of approximately 16 acres, so this requirement is satisfied.

Section 59-C-7.122, Minimum Area. Code 859-C-7.122 specifies several criteria,

any one of which may be satisfied to qualify land for reclassification to the PD Zone. The subject
application satisfies the last of these criteria, which states the following:
That the Property is recommended for the PD zone in an approved and
adopted master or sector plan and so uniquely situated that assembly of
a minimum gross area to accommodate at least 50 dwelling units is
unlikely or undesirable and the development of less than 50 dwelling units
is in the public interest.
The subject property is recommended for the PD zone in the Master Plan. It is

not large enough, at 16 acres with a density of two units per acre, to accommodate 50 dwelling

units. Applicant J. Kirby Development represented that its efforts to negotiate with the adjacent
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Wheaton Moose Lodge for additional land at the rear of the Moose Lodge parcel were unfruitful.
Mr. Courtney, representing the Moose Lodge, confirmed this, stating that the Lodge rejected the
request for negotiations. The adjacent property to the north is fully developed and used by the
Racquet Club, and the other two boundaries of the property abut roadways. If the compatibility
problems and other deficiencies noted in this report can be corrected, the evidence indicates that
development of the subject property with less than 50 units would be in the public interest.
Accordingly, the Hearing Examiner agrees with Technical Staff’'s conclusion that this requirement
is satisfied.

Section 59-C-7.131, Residential Uses. Pursuant to Code 859-C-7.131, all types

of residential uses are permitted, but parameters are established for the unit mix. A PD-2
development with less than 50 units must have at least 35 percent single-family detached units
and at least 35 percent townhouse or single-family attached units. The proposed Development
Plan provides for 54 percent single-family detached units and 46 percent single-family attached
or townhouse, satisfying this requirement.

Section 59-C-7.132, Commercial Uses. Commercial uses are permitted but not

required under the PD Zone. Parameters established for commercial uses are not applicable to
the subject application, which is limited to residential uses.

Section 59-C-7.133, Other Uses. Noncommercial community recreational

facilities for the use of residents, such as the recreation area on Road B and the trail along part
of the stream valley are permitted in the PD Zone. The PD Zone permits any nonresidential,
noncommercial use at the discretion of the District Council, on a finding that such use is
compatible with the planned development and satisfies the requirements of Section 59-C-7.15.
The Vedanta Center may be considered a nonresidential, noncommercial use, and in the
Hearing Examiner’s view, should be considered compatible with the proposed development. It

would provide a visual amenity, possibly a worship center for some residents, and a quiet
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neighbor. As discussed below, the specific requirements of Section 59-C-7.15 also would be
satisfied.

Section 59-C-7.14, Density of Residential Development. The Zoning Ordinance

provides the following direction for the District Council in considering a request for the PD Zone
(8 59-C-7.14(b)):

The District Council must determine whether the density category applied

for is appropriate, taking into consideration and being guided by the

general plan, the area master or sector plan, the capital improvements

program, the purposes of the planned development zone, the requirement

to provide [MPDUs], and such other information as may be relevant.

The density category applied for, PD-2, is the lowest density available in the PD
Zones, and is recommended in the Master Plan. All of the evidence indicates that this density
category is appropriate for the site. As discussed above, the actual dwelling unit density and its
distribution on the site create compatibility problems, but these are not related to the density

category.

Section 59-C-7.15, Compatibility.  This section requires that a proposed

development be compatible internally and with adjacent uses. It also establishes minimum
parameters for setbacks and building height that are designed to promote compatibility. As
discussed in Part V.A.(b)(1) above, the Hearing Examiner finds that the proposed development
would not be compatible with existing development in the surrounding area. The application
does, however, satisfy the specific setback and building height provisions.

Section 59-C-7.15 of the Zoning Ordinance states that where land classified
under the PD Zone adjoins land for which the area master plan recommends a one-family
detached zone, no building other than a one-family detached residence may be constructed
within 100 feet of such adjoining land, and no building may be constructed at a height greater
than its distance from such adjoining land. The Development Plan specifies a maximum height
of 40 feet for all residential units, and notes that all units are located at least 60 feet from land

adjacent to the north that is recommended in the Master Plan for single-family detached zoning.
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Moreover, it is evident on the Development Plan that all units shown within 100 feet of the
northern property line are single-family detached homes. The new Vedanta Center building
would be over 400 feet from the adjacent property to the north. Adjacent property to the east is
recommended in the Master Plan for PD-2 zoning, so these limitations do not apply.

Section 59-C-7.16, Green Area. The PD-2 Zone requires a minimum of 30

percent green area. The proposed Development Plan depicts green space of 7.3 acres, or
approximately 46 percent of the site. However, a textual binding element states that green
space may be reduced by as much as a third, to the minimum of 30 percent. This makes full and
appropriate review of the Development Plan impossible, as discussed in Part Ill.LE. above,
although the plan would continue to satisfy Section 59-C-7.16.

Section 59-C-7.17, Dedication of Land for Public Use. This section requires that

land necessary for public streets, parks, schools and other public uses must be dedicated to
public use, with such dedications shown on all required development plans and site plans. As
noted in Part IIl.E. above, the Development Plan fails to clearly show the small dedication
(described by Technical Staff as about six feet deep) required for the right-of-way of Homecrest
Road. Accordingly, this requirement is not satisfied.

Section 59-C-7.18, Parking Facilities. Off-street parking must be provided in

accordance with the requirements of Article 59-E of the Zoning Ordinance. As shown on the
Development Plan, the proposed project would provide more than the required number of
spaces for the single-family detached units, the number of spaces required for the other
residential uses, and more than the number of spaces required for the Vedanta Center.

The final two elements of finding (b), the maximum safety, convenience and
amenity of the residents, and compatibility, have already been addressed.

(c) That the proposed internal vehicular and pedestrian

circulation systems and points of external access are safe,
adequate, and efficient.
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The evidence supports a finding that the proposed internal vehicular and
pedestrian circulation systems would be safe, adequate, and efficient. The internal circulation
system would not provide vehicular connectivity, to avoid creating a cut-through route for
motorists trying to avoid the traffic light. It would, however, provide pedestrian connections
among the residential areas, the worship center, the partial stream valley trail and nearby

sidewalks, all separate from roadways.

Due to the uncertainty concerning where access would be provided on
Homecrest Road, the evidence does not support a finding that points of external access would
be safe, adequate and efficient. It appears that safe entrances can be provided as shown on
the Development Plan, provided that the utility pole is moved and vegetation is cut back at the
Bel Pre Road entrance, and provided that the size and location of the Road C access point is
carefully designed to address both the Master Plan and safety. This cannot be assessed,

however, without a Development Plan that adequately accounts for contingencies.

(d) That by its design, by minimizing grading and by other
means, the proposed development would tend to prevent
erosion of the soil and to preserve natural vegetation and
other natural features of the site. Any applicable
requirements for forest conservation under Chapter 22A and
for water resource protection under Chapter 19 also must be
satisfied. The district council may require more detailed
findings on these matters by the planning board at the time of
site plan approval as provided in division 59-D-3.

The proposed development would tend to prevent erosion of the soil and
preserve natural vegetation and other natural features of the site by preserving the stream
valley buffer and additional small, forested areas. Efficient layouts making use of the existing
topography, together with preservation of the stream valley, would minimize grading. The
evidence establishes that forest conservation requirements under Chapter 22A would be
satisfied. The current concept storm water management plan had not yet received DPS

approval at the time of the hearing. However, the evidence indicates that the current plan
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contains only minor differences from the original plan, which was approved by DPS, and that no
waivers are likely to be needed.
(e) That any documents showing the ownership and
method of assuring perpetual maintenance of any
areas intended to be used for recreational or other
common or quasi-public purposes are adequate and
sufficient.
The Applicant has provided draft documents that adequately provide for

homeowners’ association for perpetual maintenance of common and quasi-public areas. See

Ex. 26(c).

B. Public Interest

The applicant must show that the proposed reclassification bears sufficient
relationship to the public interest to justify its approval. The State Zoning Enabling Act applicable to
Montgomery County requires that all zoning power must be exercised:

“. .. with the purposes of guiding and accomplishing a coordinated, comprehensive,

adjusted, and systematic development of the regional district, . . . and [for] the

protection and promotion of the health, safety, morals, comfort, and welfare of the
inhabitants of the regional district.” [Regional District Act, Maryland-National Capital

Park and Planning Commission Article (Art. 28), Md. Code Ann., § 7-110].

When evaluating the public interest, the District Council normally considers master
plan conformity, the recommendations of the Planning Board and Technical Staff, and any adverse
impact on public facilities or the environment. As discussed in Part IV.A. above, the
recommendations from the Planning Board and its Staff appear to have been based on a faulty
impression that the road along the northern boundary of the site, which was a key Master Plan
objective, was certain to be built. Based on the current Development Plan, that outcome is actually
uncertain.  Accordingly, for the reasons stated in Part V.A.(a) above, the Hearing Examiner
concludes that the subject application is not consistent with the applicable Master Plan.

The evidence of record indicates that the proposed development would have no

adverse effects on traffic conditions, schools or public utilities.
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The Master Plan plays a central role in the purpose clause for the PD Zones, so in
this context its recommendations and objectives are entitled to particular deference. Having found
that the proposed development, as depicted on the submitted Development Plan, would not be
consistent with the Master Plan, the Hearing Examiner must conclude that approval of the
application in its current form would not be in the public interest. The Hearing Examiner finds,
however, that reclassification of the subject property to the PD-2 Zone with an appropriate
development plan would be in the public interest. With the right development plan, such a project
could provide housing diversity, a compatible form of development, environmental protection and
the expansion of a religious institution that is open to the public and provides a spiritual home for its

members.

VI. CONCLUSIONS

Based on the foregoing analysis and after a thorough review of the entire record, | reach the
conclusions specified below.
A. Development Plan

1. The submitted Development Plan is not in substantial compliance with the Master
Plan.

2. The Development Plan does not fully comply with the purposes, standards, and
regulations of the PD-2 Zone, nor does it provide for a form of development that will be
compatible with adjacent development.

3. The Development Plan proposes internal vehicular and pedestrian circulation
systems that would be safe, adequate and efficient. The adequacy and safety of external access
points cannot be fully evaluated due to uncertainty in the terms describing them on the
Development Plan.

4. By its design, by minimizing grading and by stream valley preservation, the
proposed development will tend to prevent erosion of the soil and preserve natural vegetation

and other natural features of the site. The application will comply with forest conservation
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requirements under Chapter 22A and requirements for water resource protection under Chapter
19.

5. The development plan is supported by documents that adequately and sufficiently
show the ownership and method of perpetual maintenance of areas intended to be used for
recreational or other common or quasi-public purposes.

B. Zoning Request

Application of the PD-2 Zone at the proposed location based on the present
application is not proper for the comprehensive and systematic development of the County
because the proposed development, as shown on the submitted Development Plan:

1. Will not serve the public interest;

2. Will not be in substantial compliance with the applicable master plan; and

3. Will not fully satisfy the purposes, standards and regulations of the zone.

These deficiencies can all be remedied by changes to the Development Plan

discussed in this report.

VIl. RECOMMENDATION

I, therefore, recommend that Zoning Application No. G-836, requesting reclassification from
the RE-2 Zone to the PD-2 Zone of 16 acres of land located at 2929, 3001 and 3031 Bel Pre Road
in Silver Spring, Maryland in the 13" Election District, be remanded to provide the Applicant with
the opportunity to rectify the deficiencies on the Development Plan that are identified in this report,
and to propose a form of development that will be compatible with existing land uses confronting
the subject site on the west side of Homecrest Road and with the surrounding area in general.
Dated: February 6, 2006

Respectfully submitted,

Francoise M. Carrier
Hearing Examiner
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Resolution No. ___15-1353
Intraduced: March 7, 2008
Adopled: March 7. 2008

COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND
SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION
OF THE MARYLAND-WASHINGTON REGIONAL DISTRICT

IN MONTGOMERY COUNTY

SUBJECT:

Tax Account Nos. 13-00982558, 13-00866534, 13-00951315

OPINION

Application No. G-836, filed on March 3, 2005 by Applicants J. Kirby Davelopmant, LLC
and Vadanta Center of Greater Washington, D.C., Inc., requests reclassification from the RE-2 7one
{residential, one-family, two-acra minimum lol siza) to the PD-2 Zone (Planned Developmant, two
dwalling units per acre) of 16 acres of land localed at 2825, 3007 and 3031 Bal Pre Road in Siiver
sprng, Maryland, in the 13th Election Districl. The property s idantified as Part of Lots 3, £ and 5 of
Ihe "Homecrest” subdivision, recorded in Plat Book 25, Plat 1588. As required undsr the PD Zons, the
applicabon was accompaniad by 8 Development Plan with detalled spacifications related to land use,
dansity, development standards and staging. Pursuant to Code § 58-D-1 11, developmeant under the
PD Zone is permitted eonly in accordance with a development plan that is approved by the District
Council when the property Is reclassifiad to the PD Zone.

The Hearing Examiner found that the proposed Development Pilan is nol in substantial
compliance with the applicable master plan, does nat fully comply with the purposes, standards and
regulations of the PD-2 Zone, does not provide for a form of development that will be compatible with
adjacent development, and does not provide sufficlent cerainty to fully evaluate the adequacy and
safety of external access points. Finding, further, that these daficiencies can all bs mmedied by
changes to the Developmant Plan, the Hearing Examiner racommended a remand of the application to

Attachment 6, page 1 of 23
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provide the Applicants with the opporunity to rectify the deficiencies identified in the Hearing
Examiner's report, and to propose a form of davelopment that will be compatible with existing land usas
in the surrounding area, including those uses confronting the subject site on tha weast side of Homecrest
Road Follewing the issuance of the Hearing Examiner's repor, the Applicants submitted a writien
request to the Council for a remand of the application to allow the Applicants to submit a rewised
Developmant Plan for the Hearing Examiner's review.

The Monigomery County Planning Board (the “Planning Board”) and its Technical Staff
both recommended approval of the subject application, finding that the proposed development would
be compalible with the surrounding area. would be consistent with the purposes and standards of the
zonas, would be consistant with the recommendalions of the applicable Master Plan and would serve
the pubkc interest The District Council notes that the Pianning Board and its stafl were not privy 1o
cartain changes that were made to the Developmant Plan subsaguent 1o the public haaring, which
might have affected soma af thair conclusions.

The District Council agress with tne Hearing Examiner's conciusions and incorporates
her report and recommendation herein

The subjact propery consists of approximately 18 acres of land located in the northaast
quadrant of the inlersection of Bel Pre Road and Homecrest Road, roughly midway between Bal Pra
Road's intersections with Georgis Avenue (1o the wesl) and Layhill Road (to the east) The three lots
comprising the subject properly form a nearly square tract of land, with approximately BET feel of
frontage on Bel Pre Road, a five-lane undivided arerial road with an B0-foot right-of-way, and 800 feet
of frontage on Homecres! Road, 8 narmow. two-lane, residantial primary street. Confronting o the
south, across Bal Pre Road, are three- and four-story apartments and townhouses. Confronting fo the
wesl, across Homecrest Road, are Aspanwood Senior Living Communily, located at the northwest
corner of Bal Pre and Homecrest Roads, which provides assizsted hving for senior adulls and special
needs cara; three single-family homes; and, diagonally 1o the northwest, Homecres! House, a senior
housing and assisted living faciity, To the east, the subject property abuts tha property of the Wheaton
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Moose Lodpe. which is sccupied by a sacial lodge and is about half wooded To the north, the subject
propery abuts the Aspen Hill Racquet and Tennis Club {the *Racquet Ciub"), a large complex of indoar
and autdoor sports facilities with very large buildings and extenalve parking lots.

Lot 3, at the east end of the site, s mastly wooded and has a one-story brick house. &
carpoft and a driveway off of Bel Pre Road. Lot 4. in the center, i also mostly weaded. It is developed
with the Viedanta Center, a worship centar consisting of s concrete and stone building with a ane-siory
wing and a two-story wing, which is used for congregation gatherings and as a home for msident
monks, a small, brick, 1 % slory guest house: a paved driveway off of Bal Pre Road, and a gravel
parking area. Lot 5, at the west ond of the sita, is mostly grassy, with a one-story brick house, a
conerata block garage, a metal shed and grveway access from Homecresi Road.

The subject proparty is gently to moderately sloping. It containe approximately 862
acres of forest, with two major forest stands rated good quality. The property contains no flood plains,
but a small stream known as Bel Pre Cresk flows through the nartheast part of the propery. As a
result. a substantial portion of the combined property is undevelopable siream vallay buffer

The surrounding area for this application consists, roughly, of the Bel Pre Road Area
dezcrived in the 1884 Approved and Adopfed Aspen Hill Master Blan (which exdends from Be! Pre
Road to the soulh to Homecrest Road to the west, the property line of Argyle Country Club {o the narth
and the Bel Pre Square Townhousas to the east, located across from North Gate Drive), plus properios
that are either adjacent or directly or disgonalty confronting.

The sumounding area contains & mix of uses including three- and four-gtory apartment
buildings, senior housing including assisted living, townhouses, singla-family detached homes,
churches, a large sparts facility, a secial lodge and a country club. The zoning pattern is a mixture of
RE-2, RE-2TDR, R-200 and R-150 zoning, the product of multipla individual rexonings that occurred
maostly betwean 1865 and 1980,

The subject proparty was classified undar the R-A (Agriculiural Residantial) Zone in the
1858 County-wide comprehensive rezdning. The R-A Zone was redesignatad the RE-2 Zone by text
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amandment in 1873, and the subject property’s zaning has remained the same since then, The area
was recommended for reclassification to the R-200 Zone in the 1870 Aspen Hill Master Plan, but no
sectional map amendment followsd. RE-2 zoning on the subject property was confirmed by Sactional
Map Amendment G-709 in 16884, as recommendad in the 1894 Master Plan

Lots 3 and 5 of the subject property ars each developed with a single-family homa, while
lot 5 has baen the site of the Vedanta Center for eight and a half years  The Cenler has ties to Indian
spiritual traditions, but considers [tsell @ universal, non-denominational movement, accepling people
from all refigions and different spiritual paths. The Center l1eachas spiritual principals and praciices
including maditation, @nd tries (o maintain a serena atmosphara

The Applicant proposes expansion of the Vedanta Center's faciiities and the coordinated
development of a residential community with a total of 38 dwelling units: 20 new single-family detached
homes, 12 new single-family, semidetached duplex units, six new single-family sttached units to be
marketed as moderately-priced dwelling units ("MPDUs"), and the exising Vadanta Centar gues!
house The preliminary bedroom calculation indicates thst the singla-family detached units would have
four bedrooms, the toewnhouses would have two badrooms with an optional third bedroom, and the
duplexas would have three badrooms,

The existing Vedants Canter worship bullding, measuring approximately 4,300 square
feet and located roughly in the middie of the site, would ba refained. In addition, a new, 8,500-sguars
fool struclure would be built onto the rear wall of the existing worship building, with a landscaped
courtyard between the old and new structures, The new building would provide a larger worship space
and a callar o sarve refreshmants, which (s facking in the current facility. The Center plans to usa the
axisting auditorium as a multi-funclion meeting space. The architecturs for the new building is based
an a well-known Indian Hindu temple, incorporating a blend of traditional Indian and Eurcpean styles
The maxmum haight, excluding cupolas and domes, would be 24 feet, Thae new Vedania Center

bullding would face sast, towards a wooded area abutting the stream valley buffer. It would be partially
obscured from view from Bel Pra Road by the axisting Vedanta Centar bulldings.
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The Development Plan allocates the land immadiately south aof the Vedanta Center,
tetween the Center and Bel Pre Road, lo an B5-space parking lot for tha Vedanta Canter  Eael of the
parking lol, in the southeasl comer of the site, the Developmenl Plan shaws 12 duplex units.
Testimony indicated that these unite would be under the Vedanta Center's ownership, and that the
Canter hopes lo sall tha units with covenants restricling their occupancy to mambars of the Vedanta
Center community. Each duplex unit is shown with a one-car garage and one driveway space. The
plan shows a sidewalk winding from Bel Pre Road to the duplex units, and continuing on to link the
duplexes to sidewslks within the Vedanta Cenler facilty, and from there to a path leading along the
stream valley buffer to a proposad recreation area on the wesl side of the sile.

To the south, the duplex units would be buffered from the adjacant Bal Pre Road by &
stand of trees ranging in depth from about 25 fest to about 40 fast.  To the west, as noted above, the
duplex units are shown abutling the Vedanta Center parking lot. with a saiback of about 65 feel. To the
easl. the duptex units would abut the proparty of the Whaaton Moose Lodge. Tha lodga strocture is
located directly across the property line from tha location proposed for some of the duplex unils; al lis
closest point, the lodge is shown approximataly 82 feet from the two closest duplex units and 70 feel
from four othars. The duplex unils would be buffered from the nowse and activity of the Moose Lodge by
& wooded area about 30 (o 35 feel desp.

The Vedanta Center and its 12 duplex units would occupy roughly & third of the sile, in
the cantral and southeast porfion of the site. Roughly another third of the site, in the central and
northaast portlon of (he sife, would be occupied by non-developable stream valley buffer and a
provision for future dadication of a 50-foot road right-of-way along the northern border. The
Development Plan shows the western third of the property as the main residential area, with 20 single-
family, detached homes and six MPDOU townhouses, The Development Plan shows mast of the single-
family homes facing sach ather across an internal roadway ("Road B”), each with-a two-car garags and
two driveway parking spacas, The MPDUs are shown clustered in two groups of three townhouses,
which would be designed to have the sppearance of larga single-family homas. They would hava thair
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own stub access road. and each would have a ane-car garage and one driveway parking space. All of
the strests would be connecled by sidewalks. The Development Plan also shows a 2,500-square-font
opan recreation area along the main internal readway, with banches along the adjacant path.

The Deavalopmant Plan shows one point of access on Bal Pra Road, aligned with the
Vedanta Canlar's existing enlrance and its parking lot, which would serve the Vedanta Center and the
duplax units. It sBhows two points of access on Homacres! Road, “Road A" near the southeast corner of
the site, not far from the intersaction of Bael Pre and Homecrest Roads, and "Read C~ at tha vary
nofthern and of the sita. Road C is proposed in an effart to satisfy a ransportabon objective staled In
the Master Plan, which called for a road along the northern boundary of the subject site to provide
intemal circulation routes for fulure development in the ares. As candidly stated by the Applicants’
iraffic planner, Road C would be conveniant for the hamaes at the northern end of the development, but
12 not necessary for safe, adeguate and afficient circulation. Tha Development Plan shows Road C
stapping al the end of the last home, with & 50-foot right-of-way dedication along the remainder of tha
frontage 50 the roed can be extended if fulure devalopment warrants it.' The festimony indicated that
Applicants intend to provide a small dedication of land along the site's Homecrest Road frontage. but
this dedication is not clearly shown an the Devalopment Plan. The intent is to provide 35 feat from the
propery lne to the center of tha roadway, consisten! with a master plan recommendation that
Homecres! Road should have & 70-fool right-of-way.

An additional element of tha on-site circulation plan is a feature located where Road B
would octharwise connect with the Vedanta Canter parking lot, described as 8 “friendly connection.”
This connection would ba paved, but would not have the appearance of a normal road.  The specifica
have not yat bean detarmined, akhough the Applicants’ land planner indicatad that the conneclion
would be availabla fo pedesinans and emergency vehicles, but not to normal traffic.

' Testimony indicated that Applicant J, Kirby Davelopment expects to be abligated during site plan review 1o pay for
conglruction of the road 1o ihe easlem piopery |ine at some future point, IF needed for proposed development of
proparties to the gast
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With regard to phasing, the Development Plan specifies that all development steps may
cccur in any order or simultaneously. provided that “construction of the 8 MPDU townhouses wil
cammence no later than commencement of the 18th market rate unit" Ex. 60(a)

The Development Plan in the present case shows access points, approximate locations
of existing and proposed buildings and struclures, preliminary classification of dwellings by number of
bedrooms, parking areas, some intendad right-of-way dedications, and areas intendad for commeon usa
bul not public ownership (the small recreation area on Road B and the &traam valiay}. In its current
form, the binding nature of the Davaiopment Plan is subjact to the following limitations:

1. The Development Plan specifies that “Lot sizes and shapes and building locations
are for illustration only and may be further revised at subsequent Preliminary and Sila Plan
proceadings.”

2. Green araa shown covers approximately 46 percent of the site, but the lext of the
Development Plan stales thal green area may be reduced, provided that 1he statutory requirement of a
munimum of 30 percant grean area is mel.

3. Atextusl binding elemant specifies that the development will have a single access
paint on Bel Pre Road. and no more than two access points on Homecrest Road. This suggests that
one of the two Homecrest Road access points shown on the Development Plan could be eliminated at
a lator stage of raview.

The District Council finds that these limitations reduce the Development Plan to a
document so lacking in specifics that il is impossible (o fully and faidy evaluate compatibility with
surraunding uses, compliance with the purpose ciause for the zone or master plan consistency. The
Deveicpment Flan states, without limitation, that “building locations are for lllustration only® A broad,
genaral stalement of this kind lsaves cpen the possibility that if the rezoning were approved, the
Applicants (or successors in interest) might présent a site plan to the Planning Board and its staff with a
tolally different site layout than what is currantly shown. Similarly, the Development Plan provides for a
possible reduction of green area by more than a third, from 46 percent of the sits to 30 parcent; it is
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impassible to anticipate what the Develapmant Plan would look like with such a dramatic reduction in
grasn araa,

Hnaﬂr.ﬁuﬂwﬂinmmFHhmﬂmﬂnmﬁniﬁﬁrﬂhmmnIMEmM
points shown on Homecrest Road could ba efiminated. This makes | impossible to evaluats
consistancy with the Master Plan, which proposed as one of its main objectives for the area an Intamal
roadway that would begin in the notthwest camer of this property. The promise of thal roadway
appears to have played a significant role in Technical Staff's svaluation of masler plan compliance, so
the potential for its elimination undarculs Stalf's support for tha application as well as that of the
Planning Board, which relied on tha Staff Reporl. The possible elimination of ane of the Homecrest
Roasd access points could also have impacls on the safely, adequacy and efficiency of vehicular
circulation that have nol bean specified and, therefore, cannot be fully assessed.

The Applicants appear to labor under & fundamental misapprehension of the Distric!
Council's role in this case. The Montgamery County Zoning Ordinance spacifies that in certain zones
{mostly planned developmant and transit station zones), davelopmant is parmilted "anly in accordance
with a plan approved by the district council at the time the fand is classified® in one of these zones.
Code § 58-D-1.1. The zones that require a devalopment pian generally do not inciude tha type of strict
development paramaters that ars impasad in other zones, for exampla maximum bullding haights and
minimum building satbacks. They do, however, require the submissian of a development plan, which
‘must clearly indicate how the proposed development meels the standards and purposes of ths
applicable zone." Code § 58-D-1.3. The Zaning Ordinance spacifies that a development plan mus!
show general focations of points of access, the locations and uses of gl buildings and structures, a
preliminary classification of dwelling units by type and number of badrooms, the location of parking
areas and numbar of spaces, tha location of land to be dedicated to public use, and the location of land
intended for common or quasi-public use but not proposed for public ownership. Code § 58-D-1.3{a) -
{€). These submission requirements ensure thal tha Council has enough infermation about the
proposed davelopment to fully assess its compatibility and compliance with appiicable requiremants.
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At a minimum, the Council must have the information specifically requirad In a
devalopment plan, such as the locations proposed for bulldinga and points of access. In recognition of
ﬂ*unuudlnrlmmwraurﬂeﬂhmynl site plan to respond to field condifions, the Council has. in
the pasi, approved development plans that stated thal exact building locations or the exact location of
an access point were illustrative. Approximate Iocations, or building anvelopes, can provide a sufficient
basis for evaluation of a proposed development at the Zoning stage. In the present case, howevar, tha
application lacks even that level of detall The submifted Development Plan leaves opan the potential
for a complets site re-design, & reduction of Qreon areas by as much as one third and the elimination of
one of two access points shown on Homacrest Road. This is unacceptabls

in addition to the major flaws described above. the Development Plan contains a numbar
of mare minor deficiencies that must be addressed if this plan moves lorward, These deficencias arg
described in detail balow.

1. Textual binding efement No, 1 states that the number of units will not excesd 38,
including the existing Vedanta Center gusst house, The General Notes are written in more axact
terms. 21 single-family detached units, 12 duplex units and six townhouses. Dunng the hearing,
Applicants’ counsel indicated an intention fo revisa the General Notes o pravide for “up 10" the number
of each unit type spacified; the failurs lo make that change may have been & simple ovarsight If the
Applicants’ intention is to leave the Planning Board the discration lo reduce tha number of units, if
necessary, duning subdivision or site plan review, the Ganeral Notes must be changad to allow for that
possibility

2 Textusl binding slemeant Na_ 3 states that the addition io the Vedanta Center will not
excaed 6,500 square feat of gross floor area.  The graphic portion of the Development Plan dapicts the
propesed worship space addition with an approximate size of *6.000+ SF° The "Davelopmant
Program® (phasing) description describes the Vedanta Canter sxpansion as 6,500+ S5F." These
mconsistancies batween text and graphics must be rectified to avoid confusion
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3. Textual binding alement No. 4 states that fencing and landscaping “as shown on tha
Developmant Plan along Homecrest Road (within 10 fest of lot lines) shall be maintainad by the
Homeowners Association.” This is consistent with lestimony during tha hearng, which indicated that
the HOA would ensure uniform fencing and landscaping betwaen the rear yards of the new homes and
Homecrest Road. The Hearing Examiner, however, could not find any indications on the submitted
Development Plan of fencing or landscaping alang Homecrest Road. The graphic portion of the
Davelopment Plan and the texiual binding alemeants must be consistent.

4. The Development Plan submittad hare shows very clearly the intended road right-of-
way dedications for Roads A, B and C, including the possible futlire extension of Read C along the ful
length of the nomhern boundary. I doss not clearly show, however. the intendad right-of-way
dedication along Homecres! Road that was describad during lestimony. This omission must be
ractified.

5, As discussed in more detall in Part IILF.2. balow, the S0-fool right-of-way dedication
shawn for Road C may not ba sufficiant to build the sccess road that the Masler Plan envisioned at this
location. A finding of Master Pian compliance cannot ba mada without sufficient right-cf-way dedication
to ensure anough land to camy out this impartant Master Plan abjectiva,

An additional flaw on a separate document relates 1o tha NRUFSD, Exhibit 23{d). The
Zoning Ordinanca specifies that a development plan must inciude *a nalural resources inventory
prepared in accordance with a technical manual adopled by the Planning Board. . . * Code § 55-D-
1.3(a). The submitied NRI/FSD does not show MNCPRC approval, although 8 memarandum fram
Environmental Planning Staff at the MNGPPC (attached to the Staff Report, Ex. 28) stales that it was
approved on June 6, 2005. A copy of the approved document should be submitted into the racord on
remand.

The District Council finda that the Devalopmant Plan submittad wilh this application dogs

riol satsty all the requirements for a development pian under Coda §58-D-1681(a)-(e). Each of the
required findings is addressed below.
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§59-D-1,81(a): mastor plan consistency, The proposed development would be
consistent with many of the goals set forth in the 1984 Approved and Adopted Aspen HIll Master Plan
(the "Master Plan’), inciuding its braad goals related to housing diversity, anvironmental prolection, and
community idertity and design. Tha thrae unit types proposed offér a choice of housing types for
people of varying incomes and lfestyles. The most significant natural resources on the site would be
lully presarved within the siream valley, and some of the significan! trees outside the stream valley
might be preserved, as well. The Master Plan's goal with ragard to community identity and dasign s to
“[plrevide for aftracive land uses thal encourage opportunity for sccial interaction and promote
community identity.” Master Plan at 22 The Development Plan would create a well-planned
community, with an architecturally interesting worship building serving as a "visual accenl”, and a
natwork of sidewalks and paths connecting the various residential areas with each other, the worship
center, the recreation arsa, the partial siream valley trail and neighboring sidewalks

The site layoul would belter meet the Masier Plan's goal of increasing community
intafaction and reducing the soclal and physical isclation of portions of the community if the MPDUs
were distributad in more than one location on the site, rather than clumped together in a comer, with a
saparale (and narrower) access road.  However, the Destrict Councll nonetheless finds that the
Development Plan subisfantially complies with the Master Plan's community identity goals.

The Development Plan also complies with the specific Master Plan recommandations for
the Western Bel Pre Road Area, which includes the subjact site: PD-2 zoning for consolidations of ten
acres or more; protection of Bel Pre Creak and the stream buffer areas; and consolidated, on-site storm
watar managamani.

The only unresolved guestion concerning Master Plan compliance is the roadway aleng
the northem boundary line, which & central to the Master Plan's vision for the development of the
subject properly and nearby parcels. The Master Plan calls for a network of internal roadways to

reduce the nead for curb cuts on Bel Pre Road, reduce the environmental impacis of developmant on
Bal Pra Creek, and provide a way for new developmeni lo enter busy Bel Pre Road al a signalized
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intersection. The Master Plan specifically recommended, both pictorially and in the text, an intemal
roadway along the northam edge of the subjact property, with access from Homecrest Road. The road
18 specified as a secondary roadway, and the Master Plan suggests consolidating sccess drives with
the adjacent Racquet Club if the praximity of the two entrances is considered a safely hazard. The
submitted Davelopmant Plan provides for a 50-foat right-of-way dedication in the appropriate location,
along the northern boundary of the site. |t also states, howsver, in a lextual binding element, that there
will be "no more than two" access points an Homecrest Road. This suggasts that one of the two
access points shown on the Development Plan may be eliminatad, Thus, the fulfiiman! of ana of the
Master Plan's key objactives Is uncertain

Tha evidence supports the conclusion that the Devealopment Plan does not conflict with
any other county plans or policies, or with the capltal improvement program, and would further courty
housing policy by creating diverse housing options, including affordabla housing. The avidence
demonsirates that the proposed development would satisfy the requirements of Locael Araa
Transportation Review, would have minimal impact on public schoal capacily and, as consaquence,

would not be inconsistent with the county Growth Palicy

1. Clayse
The purpose clause for the PD Zone containg a numibar of goals and abjectives, some of
which are satisfied by this application and sama of which are not.  The District Council's findings as to
each paragraph of the purpose clauss are set forth beiow.

As discussed under (a) above, the
proposed development would be in substantial compliance with most of the recommendations and
abjectives of the Master Plan. It would also Integrate mutually compatible uses and provide more
afficient circulation, access and storm water management than could be achieved undar the current
conventional zoning. as well as better environmantal protection and amenities. The evidence is
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incanciesive, howaver, as to whether the proposed development would implement the Master Plan's
key internal roadway objectives for this site  Accordingly, this siement of the purpose clause s not
satisfiad,

aracier,
baignced mixuré of uses, The proposed development would achieve thesa objectives in several ways.
The development would have a dislinctive visual character batause a worship center with unususl
architecture would occupy a prominent central location, and because much of tha site would consist of
open stream valley buffer. A natwork of pedestrian sidewalks and trails would connect each of the
residential areas with each other, the Viedanta Canter, the recreation area on Road B, a path along part
ot the stream buffer, and adjoining public sidewalks, facilitating social and community interaction. Most
of the homes would face other homes, further encouraging social intersclion snd 3 sense of
community. The subjact site is in relatively close proximily to shopping, parks and public transporiation,
and testimony indicated that there is a substantial amount of padesiran activity, despite marginaily
adequate sidewalks, providing opportunities for interaction betwean residents of the proposed
development and lha surrounding community. In addition, the expansion of the Vedanta Canter wouid
enhance opportunities for fellowship and community among its members and visitars

The unified senae of community that tha purpose clause suggests might be attained 1o a
higher degree if the duplex units were adjacent to the single-family homas, rather than separated from
them by the Viedanta Cenler parking lot, as suggested by some community members. On the other
hand, the worship center would be less integrated into the developmant if the location of the duplox
units did not require paths that would lead duplex rasidents to walk the grounds of the Vadanta Cenlar
to reach the stream vallay trail and the community recreation area, Moreaver, the area shown far the
Vedanta Center parking lot appears to be significantly smaller than the area shown for the duplex units,
making the "switch” suggested during the hearing impractical,

The proposad devalopment does not include commarcial ises due o s size, bul it does
includa a mix of resident:al use lypes, recrealional ocpportunitiss and a religious use. Technical Stafl
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indicates thal commarcial uses would not be appropriate for a development of this size, and the District
Council agrees. Based on the preponderance of the evidence, tha Distncl Councll concludes that the
devalopment depicted on the proposed Development Plan would satisfy thee elemant of the purposa

Tha propoaed developmant would
provide & broad range of housing types, including two-to-thrée bedroom MPDUS, thraa-bedroom duplax
units and four-bedroom singla-family delached homes. These oplions would aftract residents with
varying Iifestyles and income lavels. The developmant would broaden the mix of housing types in the
surrounding araa, which is currently dominated by residential uses other than single family detached
homes.

Eourth and fifth paragraphs, irees, grading and open space. The proposad development
would preserve 4.2 acres of existing fores!, mastly in the stream valley, The layout of the Development
Plan would minimize grading by preserving the stream valley buffer and exishing Vedanta Center
buildings, and through efficient layouts making use of the existing topography

Both residents of the proposed development and visitors to the Vedanta Center would
ba able 1o enjoy the wisual beauty of the stream valiey from tha trail, the sidewalks and the recreation
araa on Road B. The straam valley is not readily accessible to the ganeral public because il is set back
from the roads. Araa residents might ba abla lo engoy the trall alang the stream buffar by parking in the
Viedanta Center parking lot, which by all accounts is ampty much of the time, or on Road B. In addition,
the preserved straam valley on the subject propery would centinue te form part of the larger siream
vallay thal runs through the area and serves as a valuable amanity for all area residents. Tha District
Council agrees with Technical Stafl that the open space requiremenl is geared more towards large
projacts, and that for a davelopmanl of this size, the open space and access shown is adequats.

Sixh pacagraph. pedesirian networks, Pedestrian activity would be encouraged by a
network of pedestrian sidewalks and trails linking the residential arsas with one another, the worship
centar, the recreation area on Road B, the partial siraam valley trall and the nearby public sidewalks.
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The subjact site is located with one block of bus siops on both Bel Pre and Homecrest Roads. Ths
availabliity of pedestrian sidewalks and paths separata from roads, and ihe proximity to pubfic
transpartation, would both reduce reliance on the automabila

Sevenin paragraph. scale. The PD Zone encourages;, bul does not require,
development on-a large scale. The proposed Devalopment Plan would consolidate three parceis for a
total of 16 acres of land. While not large in an absolute sense, the proposed development would
sgoregate enough parcels to salisfy the Mastar Plan's specific size recommendation for PD-2 zening,
with encugh to space o permit three different unit types and the efficiency of joint storm water
managamant and road connections.

demonstratas that the proposed developmant would provide safe and convenient roadways, sidewalks
and pathways, provided thal the necessary steps are taken to assure adequate sight distancas for the
Bel Pre Road entrance and the access to Road C. On Bel Pre Road, adequate sight distance likely
would reguire cutting back vegetation and moving a ulility pole by a few feel At the access point to
Road C, ensuring a safe condition might require radesigning the size and location of tha access point.
As discussed enrlier, the uncartainly surraunding this alamant of the project impadas full compliance
with the purpose clauss for the zone.

Rasidents of the homes on the west side of the sile would have access lo Bel Pre Road
at a signalized intersection. Residents of the duplex units and visitors lo the Vadanta Canter would nol
have that sdvantage, but thelr shared access point would improve safety on Bel Pra Road by reducing
the number of curb cuts slong this siretch of land from three to two, The proposed pathways, partial
straam valley trail and recreation area represent amenities that would be available 1o residants of the
devalopment, and to any residsnts of the targer community who care to enter the development to view
the siream valley.

The District Council is nat parsuadad that
the proposed development as a whale would be compatible with existing uses in the surrounding area,
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afthough some elements of the developmant would be compatibla with their suroundings. The duplex
urite would be within 80 feet of fhe Moose Lodge building, but would be bufferad by a 30- to A5-foot
deap wooded area, which would provide substantial visual and notse soraening. Across Bel Pre Road,
the duplex units would confront townhouses thel are bullt at a densily of fivea dwelling units par acra,
significantly higher than the 2.4 d.u./acre propoaa for the subject site overall. The iownhouses and two
single-family detached homes backing onto Bel Pre Road, in the southwest corner of the sie, would
confront townhouses buit st five dufacre and multi-family units at a density of approximately 22
d.u lacre. Al of the dwellings across Bel Pre Road are set back a significant distance from the street,
so tha impact of the new development likely would not be substantial

The problematic issus in torms of compatibility is the number and size of the units
proposed along Homecrest Road.  These units are tha most visible, with their long street frantage.
They play a key role in tha visual impact of the proposed development on the intersaction and on
Homacrest Road Across Homecrest Road from the site are three single-family homes and a
reaidantial community for seniors and special needs care. Both sides of the atrast wouild have single-
family detached dwallings with the proposad development in place, but there the similarities end. The
three existing homes are located on large, wooded lots, with substantial space on all sides of cach
nouse The Development Plan shows ten single-family detached homas backing onto Homecrasi
Roud, each with @ maximum haight of 40 fesl and ten to 15 feet between houses. Community
members expressed a legitimate concarn that these dwellings would have the appearance of a deneity
tlosar to townhouses than to the lypical density of single-family homes in the area. The new houses
would be sat back about 45 feat from the sidewalk, with some of the setback presumably occupied by
landecaping and fencing 1o be maintained by the homeowner's association. Beyond the setback, the
new homes would be separated from the exsting residential lots by the 20-foot widith of Homecrest
Road, plus uadmualu With a sirest that narrow and the houses so closs togethar, the exisling homeas

could fesl hammad in, with a vista that goas no farther than the uniform line of fences and houses
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facing them. Moraover, the new development would not have the effect some community members
hope for, of breaking up the high density concentrated at this intersection.

The ovaerall density of the proposed developmenl is 2 4 d u/acre. This i3 based on tha
standard PD-2 density of two unils per acre, plus a 22 percent density bonus for 15 percent MPDUs
{six units out of 39). Breaking thal down to examine the visual impaci of the homes shown along
Homecrest Road, the Hearing Examiner estimated that the principal residential area shown on the
Devalopmant Plan occuples roughly the western third of the site, an area of about 5.3 acres. Within
that acreage, the Development Pian shows 26 units - a densily of 4.9 du/acre. This represents a
nearly tenfold increass over the two-acres-per-lot density parmitied under the current RE-2 zoning It
#lso represents a densily considerably higher than the prevailing densifies in the single-family portions
of tha surrounding area, zoned R-150 and R-200, both of which provide for standard densities of 2.2
d.ufacre.

As the Master Plan makes clear, the purposa of recommending PD zoning for tha
subject properly was to provide an incentive for conaclidation of lots to provide benaefits such as
efficient road access with fewer curb cuis, joint storm water management and more effective
ervironmantal protecfion. Thus, higher density than the currant zoning is expecled and appropriate.
The gquestion is ons of dagrea, Higher density should ba accommodated in @ mannar thal preserves
compatibibty with the surrounding area. The closeness of homes on the inleror sireets |s an
sppropriate way to achieve higher density, as the off-site impacts would be minimal. Along a roadway
frontage confronting single-family homas on large lots, howaver, site design requires more sensitivity to
visual compatibility

The Applcants are apparently frustrated by Technical Staffs refusal to permil units in
the norheast comer of the site, & dacision thal expanded the airsady subsianiisl environmeantal
constraints on the proparty. Howaver, tha Applicants have the responsibility 1o work within the site
constraints and presant an application that is compatible with tha sumaunding ares
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Ninth paranrach three findings. The purpose clause states that the PD Zone "is in the
nature of a special excaption,” and shall be approved or disapproved basad on three findings:

(1) the application is or is nat proper far the comprehansive and systematic development
of tha county,

(2) the application is of is not capable of accomplishing the purposas of this zone; and

{3) the application is or Is not in substantial compliance with the duly approved and

sdopted genaral plan and master plans.

Based on the preponderance of the evidenca and for the reasons staled above, the
District Council concludes that present application Is not proper for the comprehensive and systamatic
davelopmenl of the County due to & lack of compatibility; is not in compliance with or capable of
accomplishing 8l of the purposes of the zone; and is not in substantial compliance with the Masler
Plan.

2. Standards and Regulaljons of the Zone

The standards and regulations of the PD-2 Zone are summarized balow, together with
the grounds for the District Council’s conclusion that the propased davelopment would satisty many, but
nof sl of these requirements.

Section 58-C-7.121, Master Plan Density, Pursuant to Code §58-C-7.121, “no land can
be classifiad in the planned development zone uniess such land is within an area for which thare is an
axisting, duly adopted master plan which shows such land for a density of 2 dwalling units par acre or
higher.” The subject property is recommanded in the Master Plan for PD-2 zoning, provided there i a
consolidation of at least ten acres of land. The subject property represents an assemblage of
approximataly 16 acras, so this requirement is salisfied.

Section_§8-C-7.122, Minimum Ares. Code §59-C-7.122 specifies sevaral criteria, any
one of which may be satisfied o qualfy land for reclassification to the PD Zone. Tha subject
application satisfies the last of these criteria, which states the following:

That the Proparty is recommended for the PD zone in an approved and adoptad
masater o sector plan and so uniquely situated that assembly of a minimum gross
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aréa to accommaodate af least 50 dwalling units is unlikely or undesirable and the
development of less than 50 dwelling units is in the public interast,

The subject property is recommended for the PD Zone in the Masier Plan. It is not large
anough, al 18 acres wilh a densily of two units par acra, to accommodate 50 dwelling unite. Applicant
J. Kirby Davelopmant represented that its efforts to nagotiate with the adjacent Wheaton Moose Lodge
for additional land at the rear of the Moose Lodge parcel were unfrultful. A representative of the Moose
Lodge confirmed this. stating that the Lodge rejected a request for negotiations. The adjacent property
o the north is fully developed and used by the Racquet Club, and the other two boundaries of the
proparty abut roadways. If tha compatibility problems and othar daficiencies noted in this report can be
corrected, the evidence Indicates that dovelopment of the subject propery with leas than 50 unils would
oe in the public inlerest. Accordingly, the District Council finde that this requirement s satisfind.

Seclion $8-C-7.131. Residential Uses Pursuant to Code §59-C-7.131, all types of
residential uses are parmitied, bul paramelers are sstablished for the unit mix. A PD-2 davalopmant
with less [han 50 unils musl have at least 35 percant single-family detached units and at least 35
percent townhouse or single-lamily atiached units. The proposed Development Plan provides for 54
percent single-family detached unite and 46 percent single-family attached or townhouse units,
salistying this requirement.

section 58-C-7.132 Commarcial Uses, Commarcial uses are permitted but not required
under the PD Zone. Parameters eslablished for commercial uses are not applicable to the subject
apphication, which ks limited to residential uses.

Section 58-C-7.133, Other Uses. MNoncommercial community racraational facilities for
the use of residanis, such as tha recreation area on Road B and the trail along part of the siream valley
are parmitted in the PD Zone. The PD Zone also permils any nonresidential, noncommarcial use at the
discration of the District Council, on a finding that such use s compatible with the planned davalopment
and satisfies the requirements of Section 58-C-7.15. The Vedanta Center may be considered a
nonrasidantial, noneammercial uss, and the District Council considers il compatible with the proposad

davalopmant It would provide a visual amenity, possibly a worship canter for sama residents, and a
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quist neighbor, As discussed below, the specific requirements of Section 58-C-7.15 also would be

opment. The Zoning Ordinance provides

the following dirsction for the District Council in considening a requast for the PD Zone (§ 53.C-7.14(b))k:
Thae District Council must determine whethar the density category appiied for is
appropriata, teking Into consideration and being guided by the general plan, the
area mastar or sector plan, the capital improvements program, the purposes of the

planned developmant zong, the requiremant 1o provide [MPDUs], and such other
infermation as may be relevant.

The densily category apphed for, PD-2, is the lowast density available in the PD Zanss,
and is recommanded in the Masler Plan. All of the svidenca indicates thal this density calsgory s
appropriate for the site. As discussad above, the actual dwalling unit density and its distribution on the
site creata compatibility problams, but thesas are nol ralated to the dansity calegory.

Section 58-C-7.15. Compatibility. This section requiras that 8 proposed developmant be
compatible mternally and with adjacent uses. It also astablishes minimum parameters for satbacks and
building height that are designad to promote compatibility. As discussed above, the District Council
finds that the proposed development would not be compatible with existing development i the
swrounding area. The application does, howaver, salisfy the specific setback and buitding haight
praviskons.

Seclion 58-C-7.15 of the Zoning Ordinance slates that where land classified under the
PD Zone sdjoins land for which the area master plan recommands a ona-family detached zone. no
building othar than a ona-family detached rasidence may be consiructed within 100 fest of such
adjoining fand, and no building may be construcled al a height grealer than its distance from such
adjoining land, The Development Plan specifies a maximum height of 40 feet for all residential units,
and notes that all units are located al lkeast 60 feet from land adjacent to the north that is recommended
in the Mastar Plan for single-family detached zoning. Moragver, il is evident on the Davalopmant Plan
that afl units shown within 100 fest of the narthem proparty line are single-family detached homes, The
new Vadanta Center building would be over 400 feet from the adjacent property to the north. Adjacent
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Saeclion §9-C-7.15._Gresn Arga, The PD-2 Zona reguiras a minimum of 30 percent
green area. The proposed Development Plan depicls green spaca of 7.3 acres, or approximately 46
percant of the site, However, & textual hinding elament states that graen space may be reduced by as
uch as a third, to the 30 parcent minimum. This would continug to satisfy Saction 58-C-7.18.

Saction §8-C-717, Dedication of Land for Public Lise, This section requires that land
nacessary for public streets, parks, schools and other public uses must be dadicated to public use, with
aiich dedications shown on all requirad development plans and sita plans As noted earlier, the
Davelopmant Plan fails to clearly show Ihe small dedication {describad by Technical Staffl as about six
feel deap) required for the right-of-way of Homecres! Road  Accordingly, this requirement is nol
eatisfiad.

Seciion 59-C-7.18, Parking Faciiities. Off-streel parking must ba provided In ascordance
with the requirements of Article 59-E of the Zoning Ordinance. As shown on he Developmant Pian, the
proposed project would provide more Lhan the required number of spaces for the singte-family
datached units, the numbar of spaces requined for the othér residential uses, and more than the
number of spaces required for the Vedanta Center.

The final two alaments of finding (D), the maximum safaty, convanience and amenity of

tha rusidents, and compatibility, have already been addressed.

clrgyiation systems. The ewidence supports & finding that the proposed internal vehicutar and
pedestrian circulation systems would bs safe, adequate, and efficient. The internal circulation system
would not provide vehicular connactivity, 1o avoid creating @ cut-through route for motorists trying to
ayoid the traffic ight. 1t would, however, provide padestrian connections, separate from roadways,

among the resldanlial atsas, tha worship center, the parial stream valley irail and nearby sidewalks.
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Due fo the uncadainty concaming where access wauld be provided on Homecrest Road,
the avidence does not support a finding that points of external access would be safe, adequate and
efficient. It appears that safe entrances can be provided as shown on the Development Plan, if the
utility pole is moved and vegetalion is cut back at tha Bel Pre Road enfrance, and If the size and
iscation of the Road G access point |8 carefully designed to address both fhe Master Plan and salely.
This cannot be assessed, however, without a Development Plan that adequataly accounts for
contingencias

§59-D-1.61(cl): prasorvation of natura! featyres. The proposed development would
tend 1o pravent erosion of the soil and presarve natural vegetstion and other natural features of the sile
by preserving tha stream valley buffer and additions! small, forested areas Efficiant layouts making
use of the existing topography, together with preservalion of the stream valley, would minimiza grading
The evidence establishes that forest conservation requirements under Chapter 22A would be satisfied,
The current concept storm water management plan had not yat racaived DPS approval at the time of
the hearing. Howevar, the evidencs indicates that the current plan containe only minor differences from
the original plan, which was approved by DPS, and that no walvers are likely to be needed.

§59.D-1.61(e): common srea maintensnce. The Applicant has provided draft
documents that adegquatsly provide for perpetual maintenance of commaon and quasi-public areas by &

homeownars' association

in additian to the five development plan findings, the District Council aise must congider
the relationship of the present application to the public interest, When evglualing the public interast, tha
District Councll normally considers master plan confarmity, the recommendations of the Planning Board
and Technical Staff, and any adverse impact on public facilities or the environment.  AS discussed
earliar the recommendations from the Planning Board and its Stalf appear 1o have been basad on an
impression thal the road along the norihern boundary of the site, which was a kay Master Plan

gbjective, was certain o ba buill. Based on the cufremt Development Plan, that oulcome is uncarisin
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Accordingly, the District Council concludes thal the subject application is not consistent with the
applicable Master Plan.

The evidence of racord indicates thal the proposad development would hava no adverse
affacis on traffic congestion, schoals or public utilities. Given the uncartainty surrounding the access
point or points proposed for Homeacrest Road, |t l= nol possible to fully evaluate impacts on wraffic
safaty.

The Master Plan plays a central role in the purpose clause for the PD Zones, 8o in this
conlext its recommendations and objectives are antitied 1o paricular deferance. Having found that tha
proposed development, as dapicted on the submittad Develapment Plan, would nol be consistent with
the Master Plan, the District Council concludes that approval of the application in ite current form would
nat be in the public interast.  The District Council finds, howaver, that reclassification of the subject
propady to the PD-2 Zone with an appropriate devalopment plan would be in the public interest. \With
the right development plan, such a project could provide housing diversiy, a compalible form of
davelopment, environmental protection and the expansion of & religious institution that is open to the
public and provides a spiritual home for its membars,

For Ihase reasons, the application will be gmandad 10 tha Hearing Examiner in the
mannar set forth below.

ACTION

The County Council for Montgomery County, Maryland, sitting as the District Council for
that porfion of the Maryland-Washington Reglonal District located in Montgomery County, Maryland
approves the following resalution.

Zoning Application No. G-836, requesting reclassificatian from the RE-2 Zone to he PD-
2 Zone of 16 acres of land located al 2628, 3001 and 3031 Bel Pre Road in Silvar Spring, Marytand in
the 13" Election Disirict, is hereby remandad to the Haaring Examinar with instructions 1o reopen the

record, to provide the Applicants with the opportunity 1o (i) rectity the deficiencles on the Development
Plan that are identified in this Resolution and in the Hearing Examiner's Repon and Recommandation
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dated February 6, 2006, and (ji) propose a form of development that will be compatible with axisling
tand uses in the surrounding area, including those confronting the subject site on the west side of
Homegrest Road.

‘This is @ comrect copy of Council action.

Linda M. Lauer, Clerk of the Council
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