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RESOLUTION

WHEREAS, under Montgomery County Code Chapter 50, the Montgomery
county Planning Board is authorized to review preliminary pdn applicationri-""0

WHEREAS, on November 12, 1998, the planning Board, by Opinion datedMarch 17, 1999, approved preriminary pran No. 11998093-0, creatnjbne'rllon +a.16acres of land in the r-3 Zone, located on Fernwood Road between nictboge ana nock
:plns .Dlves (subject property"") in the North Bethesda pori.v -ii"", NortnBethesda/Garett park Master plan (,,Master plan") area; and

_ .. WHEREAS, on July^24,-2008, the planning Board approved an amendment toPreliminary pran No. 119980934 Rock_ spring F"ir lrtrceb r.r". oa-sii't convert18,000 square feet of office to a daycare tacitity 6n the pioperty; and

WHEREAS, on December 19, 2013, RS Associates LLC (,Applicant,,) fited anapplication for approval of an amendment to the previously approved preriminary ptan tocreate 168 one-family attached lots, of which 
'12.so/o (i'l units) must re mdoeratelypriced dwelling units (MpDUs), and associated Homeowners Association (,,HoA,,),private street, and alley parcels on the property; and

WHEREAS, Applicant,s application to amend the preliminary plan wasdesignated preriminary pran No. iissaogse, Rock spring p"rt r;piJi,iinlfi er"n,',"Amendment," or'Application'); and

WHEREAS, foilowing review and anarysis of the Apprication by pranning Board
:tlI ('st{fl and. other. gov-ernmentar ageniies, staff issued 

" r",iror"norr" to tn"Flannlng ts-oard, dated Jury 3, 2014, setting forth its analysis and recommendation forapproval of the Apprication subject to certain conditions ("siaff neporl,jf "ft- 
--

^ .. WHEREAS, on July 17,201,4, the planning Board held a public hearing on theApplication, and at the hearing the planning B-oard heard tesiimony inJ'ieceiveo
evidence regarding the Application; and
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WHEREAS, at the hearing, the planning Board voted to approve the Application
subject to certain conditions, by the vote as certified berow;

NOW, THEREFORE, BE lT RESOLVED THAT the planning Board approves
Preliminary Plan No. 119980938 to create 169 one-family attached lois, and associated
Homeowners Association ('HoA), private street, and alley parcels, subject to the
following conditions:1

1. Approval is limited to a maximum of 169 one-family attached lots of which 12.5%
must be moderately priced dweiling units (MpDUs), associated Homeowners
Association (HoA), private street, and ailey parcers; 1,554,9g3 square feet ofgeneral office use; and 18,000 square feet of a child day care facility with a
maximum of 30 employees.

2. Prior to the release of any building permit, the Applicant must enter into a new
Traffic-Mitigation Agreement with the planning Board and MCDor to participate
in the North Bethesda Transportation ManagJment District (TMD). rnJnpprmnt
will assist in achieving and maintaining a non-auto driver mode inare gJat of at
least 30% for residents per the North Bethesda/Ganett park Master plari.

3. Prior to approval of the final Recgrd plat, the Applicant must submit t"nir"g" to
staff that will be included in the Homeowners' Association documents dlsclosing
that the 32 on-site street parking spaces are restricted to visitor parking only. Th6
Applicant must provide this disclosure to all prospective purchaslrs in the
Purchase Agreement. The 32 on-site street parking spaces must ne silneo for
visitor parking.

4. The Applicant must dedicate a S5-foot wide right-of-way along Fernwood Road
and Rock spring Drive comprising a 40-fooi wide fuiure tinsitway plus an
additional 15 feet for accommodation of a transit station(s) and the ieoestrianpromenade. The 10 feet closest to the townhomes will consist of sidewalk and
tree panel.

5. The private street network must be located within its own parcel(s), separate
from the development, and the record prat must refrect a pubri" ,." ino 1"""r.

^ easement over the private streets, alleys, and adjacent parallel sidewalks.
6. The Planning Board has accepted the recommendation of the MCDor in its

letter dated June 6, 2014 and the amendment dated June 13,2014, and hereby
incorporates them as conditions of approvar. The Applicant must comply with
each of the recommendations as set forth in the letters, which may be amended
by MCDOT provided that the amendments do not conflict with other conditions of
the Preliminary Plan approval.

a. Prior to recordation of prat(s), the Appricant must satisfy the provisions for
access and improvements as required by MCDOT.

' For the purpose of these .conditions, the term 'Applicant,, shall also mean the developer, rneowner or any successor(s) in interest to the terms of this approval.
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7. The Planning Board has accepted the recommendations of the county
Department of Permitting services (McDps) stormwater management concept
letter dated June 30, 2014, and hereby incorporates them a! conditions of
approval. The Applicant must comply with each of the recommendations as set
forth in the letter, which may be amended by MCDps provided that the
amendments do not conflict with other conditions of the preliminarv plan
approval.

8. The Applicant must comply with the Amended Final Forest conservation plan
(FFCP) as approved with Site ptan No. 891890491.

9. The subject Property is located in the walter Johnson High school cluster. The
Applicant must make a school Facilities payment to Mcdps at the hilh school
level .at the "single-family attached" unit rate for all units for which i uritoing
permit is issued and a school Facilities payment is applicable. The timing ani
amount of the payment will be in accordance with chapier 52 of the Montgomery
County Code and is determined by MCDpS.

10. In the event that a subsequent site plan approvar substantially modifies the
subdivision shown on the preliminary plan wiih respect to lot cbnfiguration or
rightof-way location, width, .or alignment (except the modifications rlquired by
these conditions), the Applicant must obtain approval of a preliminary plan
amendment prior to certification of the Site plan.

1 1 . The certified Preliminary plan must contain the following note: ,,Unless
specifically noted on this plan drawing or in the planning Boird conditions of
approval, the building footprints, building heights, on-site pirking, site circulation,
and sidewalks shown on the Preliminary Plan are illustraiive. T-he final locatrons
of buildings, structures and hardscape will be determined at the time of site plan
review. Please refer to the zoning data table for development standards such as
s^etbacks, building restriction lines, building height, and lot coverage for this lot.
other limitations for site development may also be included in thiconditions of
the Planning Board's approval."

12.All necessary easements must be shown on the Record plat.
13. No clearing or grading of the subject property or recording of prats must occur

prior to approval of the Certified Site plan.
14.The Preliminary Plan approval will remain valid for 60 months from the date of

mailing of the Planning Board Resolution for this planning Board action.
15.The Adequate Public Facitities Review (ApF) will remairivalid for eighty-five (85)

months from the date of mailing of the planning Board ResolJtion for tne
Preliminary Plan.

BE lr FURTHER RESOLVED that all other preliminary plan conditions of
approval for this project remain valid, unchanged and in iull force and effect; and

BE lr FURTHER RESOLVED that having considered the recommendations ano
findings of its staff as presented at the hearing and as set forth in the staff Report.
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which the Board hereby adopts and incorporates by reference (except as modified
herein), and upon consideration of the entire record, the planning Board FINDS, with
the conditions of approval, that:

1 u1less specifically set forth herein, this Amendment does not alter the intent,
objectives, or requirements in the oiginaily approved preliminary plan as revised
by the previous amendment, and atl findings not specificalty adclressed remain in
effect.

2. The Preliminary plan substantialty conforms to the Master ptan.

The Master Plan identifies 
lh.e 

p.ropefy as rBM parcer (No. 9) of the Rock spring park
district. The Master plan's objectives for the parcels in district incruding th; fol6;rng:. Provide for reasonable expansion of existing office uses.. Add residential and retail uses.. Preserve publicly accessible open space.

' Provide pedestrian and bicycle patfrs linking the open space with others areas inthe office parks, with pubric faciritiei, and wiin adjacent residential
neighborhoods.

' lntegrate transitway stations and right-of-way into future deveropment. (p.g4)

The Preliminary Plan:. Introduces residential use into a suburban office parr;
' Preserves over forty percent of green area and adds a centrar, recreational

space for residents and office workers;. A99.. 
" 

central green space along with a wide pedestrian promenade as
additional amenities for the office park. The central green, approximatety vt acre,
will include a multi-age playground and area for open ptay; inO

' Provides a fifty-five foot wide easement for future oeulcition along the periphery
of the site for the North BeJhesda _Transitway as called for in t6e countywide
Transit Corridors Functional Master plan.

The Master Plan recommends support for the expansion of .office development on the
IBM parcel that includes a retail component; a public park; an easement for transttway
station/right-of-way, and bicycle path; pedestrian paths, and street scape
improvements. "

The Master Plan, adopted in 1992, reflected the approved preliminary and site plans of
office and retail for the 44-acre site. To date, 1.5b million of the apfroved t.og miilion
square feet of commercial development has been constructed. Alihough the MasterPlan does not specifically recommend residential development on- this site, it
encourages mixed use development in the Rock spring district. Therefore, the
Preliminary Plan substantially conforms to the Master plan.
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The Master Plan also provided Development Guidelines for the IBM parcel that is
applicable at the time of Site plan review.

The Master Plan recommended the reconfiguration of the Fernwood Road/Rock spring
Drive intersection. The recommendation draws from a 1992 North Bethesda Transitway
Feasibility study for a monorair system between westfierd Hrrontgomery Mail andGrosvenor Metrorail station. The monorail system would have necLssitaied a widerturning radius at the Fernwood Road/Rock Spring Drive intersection than the present
configuration. The recommended intersection ieco-nfiguration was intended to follow thealignment of the monorail system. The 2013 countiwide Transit corridors FunctionalMaster Plan recommends imprementing a 102-miie bus rapid transit network thatincludes the North Bethesda Transitway borridor. Bus travel way does not require theplanned, large turning radius. Thereiore, the planning Board conclude"-inat tn"reconfiguration of the Fernwood Road/Rock spring Dri-ve intersection i" 

-no 
,ong",appropriate.

The Preliminary Plan achieves the recommendations of the countywide BikewaysFunctional Master Plan (2005).including Rockredge Drive: signed shared roadway sR-60; Rock Spring Drive: signed shared roadway 
-SR_SS; 

anOiernwood no"O *,tn Oit"lanes, BL-4. The Preliminary Plan also identifiLs a potential location for a bikesharing
station along the pedestrian promenade fronting Fernwood Road.

The Master Plan's main environmentar objective is to ,,protect and enhance theenvrronmental resources of North Bethesda-Garrett park.;, The plan also maxesspecific recommendations for hee preservation, air quality, stormwatemin"g"r"nt
and water and sewer including the following:

' Retain the maximum number of spelimen trees on sites where they occur.
' Provide additionar trees arong existing streets, in median strips, ano in parring

lots whenever feasibre.
' Require that every new road recommended by this pran have a streetscape pran

with an emphasis on tree planting.
' Require commercial and residential deveropers to plant more trees, particurarry

native shade trees, consistent with County tree legisiation
' support retention of much of the existing open space resources of North

Bethesda-Garrett park, both public and private.
' Endorse corrective measures to reduce ilooding and to improve stream quarity by

retrofitting developed sites.

The Preliminary Pran achieves the foilowing for the entire 44.16-acre parcer:
' Retention of existing trees including 234 canopy trees, 34 ornamentar trees and

1 10 evergreen trees_
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' Addition of 168 canopy trees, 13 ornamental trees and 1s evergreen trees arong
existing streets, proposed private streets, central open space an? promenade.

' Retention of 42.6 of the existing 44 percent green area that serves as an oDen
space resource for Rock Spring park.

' Incorporation of mic.ro-bio facilities in open spaces and along private streets and
pervious pavement in the alleys for stormwater management quantity control and
quality improvement.

3. Public facilities witt be adequate to suppott and service the area of the approved
subdivision.

Transportation
The vehicle and pedeshia.n 

.?c:":.s for the Subject property will be adequate. Inaccordance with the 1992 North Bethesda/Garrett Fark Master Fr"", n".k sjing oriveand Fernwood Road are designated as four-rane arteriars, A-g1 and'A-g5, rdspectivery.Rockledge Drive, whire notdesignated in the Master pran, has ootaineJii,e sLtus of aBusiness District street with four-ranes. Arr roadways currenfly provide the minimumright-of-way requirement of 80 feet. No additional dedication ir'r"quii"d ior'master-planned roadways.

The Approved-and Adopted 2013 Countywide Transit Corridors Functional Master plan
calls for a 40-foot easement arong Fernwood Road and Rock spring orive to b" ,r"ofor the North Bethesda Transitwiy. The Applicant will provide an additional 15 feetcontinuous, parallel dedication to flexibly accommodate tne transitr,vay 

-arong 
witn astation(s) and stormwater management features. The totar area of tn'e ss-r6ot wioededication to MCDOT will be approximately 1.4S-acres.

I lramg Mitigation Agreement (TMAg) for the entire 44-acre site as part of the NorthBethesda Transportation Management District (TMD) was established in 1990. Thisagreement had a 20-year rife and is no longer valid. However, a site plan EnforcementAgreement, which was established for the entire site in 1gg1 to achieve the 10% tripreduction requirement in the l-3 Zone, remains valid. The nppricint is-iJquireo toexecute a new Agreement for the proposed residentiar rand use. The new TMAg ooesnot modify the existing site plan Enforcement Agreement except to the extent that tnereis a direct conflict between the two, in which caie the new TMAg supersedes onry theconflicting portion of the Site plan Enforcement Agreement.

The subject Property has an existing approvar for office uses of which 439,063 squarefeet is unbuilt. on March 19, 2013,-county council approved subdivision Cegutation
l-1el-dment (sRA) 13-01 that extended ihe Adequate pubric Facirities ordinance(APFO) validity period for a preliminary plan valid on March 31, 2009, roi 

" 
toi"r ot.ixyears from its original expiration date. As a result, the ApFo approval for the 

'unbuilt
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439,063 square feet of office development previously set to expire July 30, 2011 is now
valid through July 30, 2017.

The Preliminary Plan Amendment satisfies the LATR test with the traffic statement
dated January 8,2014, showing that traffic produced by 16g townhomes is equivalent to
80,000 square feet of office space using the appropriate trip generation rate conversron.
Thus, the Preliminary Plan is well within the approved trafficTtransportation capacity for
the entire site and the roads will continue to operate at an acceptable level.

Other Public Facilities and Services
The Preliminary Plan will be served by public water and sewer systems. The
Montgomery Gounty Fire and Rescue service has reviewed the application and
determined that the Property has appropriate access for fire and rescue vehicles. other
public facilities and services including police station, firehouse and health care are
currently operating in accordance with the Subdivision Staging Policy and will continueto be sufficient following the construction of the projeit. Electric, gas, ano
telecommunications services will also be available and adequate. The project is located
in the walter Johnson cluster, which requires a school Facilities eayinent at the high
school level. MCDPS will determine the amount of the payment.

4. The size, width, shape, and orientation of the approved lots are appropriate for
the location of the subdivision, taking into account the recommendation; inctudedin the applicabre master pran, and for the type of deveropment or use
contemplated.

The Preliminary Plan has been reviewed for compliance with Montgomery county
Code, Chapter 50: Subdivision Regulations. The size, shape, width an-d orientation of
the lots are appropriate for the location taking into account the recommendations in the
Master Plan, and for the type of development and use contemplated. The lors are
designed to meet all requirements established in the Subdivision Regulations, including
access, frontage, dedication for public uses, adequacy of pu-blic facilities ano
conformance to Master Plan recommendations. This pielimin'ary plan has oeen
reviewed by other applicable county agencies, all of which have recommended aporovar
of the olan.

Section 50-29(a)(2) of the Subdivision Regulations states, ,,except as otherwise noted in
the zoning ordinance, every lot shall abut on a street or road which has been dedicated
to public use or which has acquired the status of a public road. " The l-3 zone does not
have minimum frontage requirements. As specifically stated above, the l-3 has no
frontage requirements. Twenty four townhouse lots are proposed to front common
greens with alleys that provide vehicular access to the rear of the lots and g6
townhouse lots are proposed to front onto private streers.
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The private roads are proposed to be constructed to the minimum public road structural
standards, to have a minimum 2O-foot pavement width with adequate turning radii at
intersections where needed for emergency access, appropriate paving cross-sections
elsewhere for private vehicles, and an appropriate circulation and turnaround paftern.
Further, the private roads will be placed within an easement that ensures they remain
fully accessible to the public.

The proposed private roads will be fully accessible to the public; accessible to fire and
rescue vehicles, as needed, and designed to the minimum public road standards,
except for right-of-way and pavement widths. Therefore, the planning Board finds that
the private road has acquired the status of a public road. For townh-ouse lots fronting
common green, fire and rescue accessibility will be provided by the 2o-foot promenade.
Following precedent set in other similar cases approved, the Flanning Board finds the
Preliminary Plan complies with Section S0-29(a)(2).

Typically, in order to approve an application for resubdivision of residential lots, the
Planning Board must find that each of the proposed lots complies with all seven of the
resubdivision criteria, set forth in section s0-29(bx2). This provision of the Subdivision
Regulations only applies to residentially zoned properties, and thus not to this l-3-zoneo
development.

5. The Application satisfies all the applicable requirements of the Forest
Conseruation Law, Montgomery County Code, Chapter 22A.

A. Forest Conservation Plan

The Planning Board finds that as conditioned, the Forest conservation plan
complies with the requirements of the Montgomery county Forest conservation
Law (Chapter 22A of the Gounty Code). The planning Board approved the
original Forest Conservation Plan (#1 19980930) on Aprit 25,2002, with an
afforestation requirement of 5.62 acres. Mitigation underihe original plan was to
be met largely through on-site landscaping and tree canopy coverage. The
changes in this Preliminary plan Amendment do not alter the net tract area of the
site; therefore, the afforestation requirement remains unchanged at 5.62 acres.
Removal of some of the on-site trees and updating of the existing landscape
plants reduces the amount of existing tree cover credit that can be applied to the
mitigation requirement. The amended Final Forest Conservation Plan will satisfy
the afforestation requirements through 4.29 acres of existing and newly planted
landscaping on-site, leaving a remaining obligation of t.gg acres oi forest
planting. The Applicant will satisfu this remaining requirement through off-site
forest banking.

B. Forest Conservation Variance
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Land disturbance associated with the proposed development will impact the
critical Root Zones (cRZ) of 14 trees with a diameter at breast height (dbh) of 30
inches or greater. Three of these trees were approved for removal in previous
Forest conservation Plans. The initial plan submission of this application
proposed removing these three trees plus an additional eleven trees nor
previously approved for removal. planning staff worked with the Applicant to
preserve four trees designated for removal in the first iteration of the siie layout
The variance request now seeks approval to remove ten trees and to impait the
CRZ of four trees that will now be saved.

section 22A-12(b)(3) of Montgomery county Forest conservation Law provides
criteria that identify certain individual trees as high priority for reteniion and
protection. Any impact to these trees, including removal of the subject tree or
disturbance within the tree's critical root zone (cRZ) requires a variance. An
applicant for a variance must provide certain written information in support of the
required findings in accordance with Section 22A-21 of the county Forest
conservation Law. The law requires no impact to trees that: measure 3b inches
or greater, dbh; are part of a historic site or designated with a historic structure,
are designated as a national, State, or County champion trees; are at least 75
percent of the diameter of the current state champion tree of that species: or
trees, shrubs, or plants that are designated as Federal or state rare, threatened,
or endangered species. The Applicant submitted a variance request on May 5,
2014 to impact 14 trees that are considered high priority for retention under
Section 22A-12(b)(3) of the County Forest Conservation Law.

Unwarranted Hardshio
As discussed in the previous section, the preliminary plan substantially conforms
to the North Bethesda/Garrett Park Master plan. of the total 44 acres of the site.
the development area is limited to 10.62 acres on Lot 5. with the dedication of a
S5-foot right-of-way for the proposed BRT alignment along Fernwood Road and
Rock Spring Drive (1.45 acres), the existing Washington Suburban Sanitary
Commission (WSSC) easement along Rockledge Drive (0.37 acre), and the new
central open space (0.66 acre), the development area is further constrained. As
a result, th-e Preliminary Plan calls for a compressed development in a relatively
compact footprint. Further reductions in development to save additional
specimen trees would not allow the Applicant to achieve a viable site layout.
Thus, there is a sufficient unwarranted hardship to consider a variance requeit.

The Planning Board finds that the Variance:

1 . Will not confer on the applicant a special privitege that woutd be denied to
other applicants.
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4.

Granting the variance will not confer a special privilege to the Applicant. As
noted above, the proposed design has attempted to balance all of the
competing factors that constrain the development envelope. The Applicant
worked with Staff to reduce impacts to specimen trees, resulting in the
preservation of four specimen trees that were previously shown for removal.

ls not based on conditions or circumstances that are the result of the
actions by the Applicant.

The requested variance is based on the constraints of the site and the
proposed development density, and public facilities and amenities, not on
conditions or circumstances which are the result of actions by the Applicant.

ls not based on a condition relating to land or building use, either permifted or
non-conforming, on a neighboing property.

The requested variance is a result of the site layout and constraints on the
Subject Property and not as a result of land or building use on a neighboring
propeny.

will not violate state water quality standards or cause measurable
degradation in water quality.

MCDPS has approved a stormwater management concept, dated June 30,
2014. ln addition, the variance trees removed will be mitigated with the
planting of new canopy trees to replace the lost water quality benefit functions
of the trees being removed. Therefore, the project will not violate state water
quality standards or cause measurable degradation in water quality.

Removal of the 10 variance trees will result in the loss of 354 caliper inches of
mature trees. Planning Department policy requires replacement of variance
trees at a rate of 1 inch for every 4 inches removed, using replacement trees
of no less than 3 inch caliper, to replace lost environmental functions
performed by the trees removed. Based on this formula, the Applicant is
required to plant 86.6 caliper inches of variance mitigation trees. The
Applicant WILL plant 18 S-inch caliper trees in mitigation, resulting in a total
replacement of 90 caliper inches.

Under Montgomery County Code Section 22A-21(c), the planning
Department is required to refer a copy of the variance request to the count!
Arborist in the Montgomery county Department of Environmental protection
for a recommendation prior to acting on the request. The request was
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forwarded to the County Arborist on May 15, 2014. On June 5, 2014, the
Arborist issued a letter recommending the variance be approved with
mitigation.

6. All stormwater management requirements shall be met as provided in Chapter
19, article ll, title "stormwater management," Section 19-20 through 19-35.

MCDPS issued a letter accepting the Stormwater Management Concept for the
Subject Property on June 30, 2014. The Stormwater Management Concept
proposes to meet required stormwater management goals via the use of porous
pavement, micro-bioretention techniques in the tree panels and in open spaces
along the streets.

BE lT FURTHER RESOLVED that this Resolution constitutes the written opinion
of the Board in this matter, and the date of this Resolution is rJltl 2 9 2014

(which is the date that this Resolution is mailed to all parties of record); and

BE lT FURTHER RESOLVED that any party authorized by law to take an
administrative appeal must initiate such an appeal within thirty days of the date of this
Resolution, consistent with the procedural rules for the judicial review of administrative
agency decisions in Circuit Court (Rule 7-203, Maryland Rules).

CERTIFICATION

This is to certify that the foregoing is a true and correct copy of a resolution adopted by
the Montgomery County Planning Board of the Maryland-National Capital Park and
Planning Commission on motion of Commissioner Anderson, seconded by
Commissioner Dreyfuss, with Vice Chair Wells-Harley and Commissioners Anderson,
Dreyfuss, and Presley voting in favor, and Chair Carrier not participating, at its regular

rancoise M. Carrier, Chal
Montgomery County Planning Board


