Appendix C: Plan of Compliance

The following information outlines the major differences and similarities between the originally
approved plans, the Plan of Compliance and the current application. It should be noted that these
are not shown in order of importance. Also, certain smaller issues that have been addressed are
not included. A much fuller discussion of the issues presented herein follows in the remainder of

this report.

Violation Issues and Plan
Elements

Plan of Compliance

Current Application

(May 2008)

Building Heights Calls for acceptable heights to | Building Heights are specified
be established by the Stage 111 with the current plans
Plans :

Setbacks Calls for setbacks to be Setbacks are established with
established by the Stage III current plans
plans

Town Green Applicant to provide large | Town Green is provided, as is

enhanced Town Green and a
Civic Plaza

Civic Plaza, which will house
future library. Pavement
materials for the civic plaza
are not adequate

Land for future Civic Bldg.

Applicant proposes to dedicate
10,000 sf area for a 2-story
library with parking nearby

MCPL wants larger building
but ok with 2-stories. To
accommodate greater
footprint, more land is
required. This could result in
removal of five live/work
units. The provision of
adequate parking is an
unresolved issue.

Streetscape system

Streetscape system augmented
by a contribution of $1 million
to enhance streetscape already
approved

Asphalt streetscape called for
in the retail core is not
acceptable. Current proposal
includes a private road with
angled parking, Staff is
recommending a public road
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and parallel parking with
special paving (brick pavers)

Neighborhood squares and
formal green areas

Neighborhood squares and
formal green areas augmented
by additional landscaping and
parking areas

Some additional landscaping
areas were not built according
to the approved plans and
shown as as-builts. Staff has
concerns with the
“grandfathering provisions”
and the lack of landscaping in
certain areas

Greenway dedicated for Park
use

Greenway dedicated for Park
use

Application  complies-Park
will be dedicated with this
application

Specialty planting along

Greenway Roads

Specialty  planting along
Greenway Roads augmented by
additional features along the
bridge area

Application complies

Dedicated elementary school
site

Dedicated elementary school
site

Application complies-school
dedicated and constructed

Murphy’s Grove Pond Area

Augmented landscaping and
features for Murphy’s Grove
Pond area :

Application complies with
conditions, additional
landscaping is included in the
application

4 tot lots

4 tot lots

Application provides 6 tot lots

6 multi-age playgrounds

6 multi-age playgrounds

Application provides 3-does
not comply

3 hard surface courts (2
tennis courts)

3 hard surface courts (2 tennis

courts, 1 basketball) to be
provided in new Piedmont
Woods Park

Application is providing 2
tennis courts and 1 basketball
court in a new Park as called
for in the Plan of Compliance.

Bikeway system

Bikeway system

Application complies-see
discussion of issues related to
the location of bikepath on
Overlook Park Drive,
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maintenance of right-of-way

Natural surface trail within
Greenway

Natural surface trail within

Greenway

Application complies

Outdoor swimming pools (2)

One outdoor swimming pool to
serve the entire community,
enlarged to allow participation
in MCPL swim meets. Add lap
pool for year-round use, an 800-
sf. Snack bar, a 1,200 sf.
community  building  and
additional parking areas

Application complies but
Staff has concern with respect
to the small 800 sf. Building
and the community has
concerns with the lap pool.

Wading pool (2) Wading pool (1) Application complies
Large recreation | Large recreation area/Piedmont | Application complies
area/Piedmont Park Park

MPDUs Phasing and placement Application complies

Design Standards for streets
and alleys

Intersection spacing/pedestrian
connection to Piedmont Park,
classification of  internal
roads/on-street parking

Application does not comply-
issue with safe pedestrian

crossing to Park, DOT
requiring additional
information to determine
necessary  measures  for

pedestrian crossing, issue with
on-street parking-angled
parking

Fire/Rescue = Modifications

Concerns for on-street

parking/fire access

Applicant has complied with

Fire/rescue requirements-
resulting in some reduction in
parking and modifications to
existing and proposed streets

Connection to MD 355

connection-
historic

Vehicular
dedication,
house

HPC ok with alignment,
future = HAWP  required,
county funding/applicant
funding, future right-of-way
needed
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Environmental Plan

Additional
landscaping/preservation,

impervious surfaces, new Final
Water Quality Plan, SPA

Agencies on board with
current FWQP, impervious
surfaces not recalculated but

not  exceeding  original
amount, DPS accepted plans
with  conditions,  buffers

evaluated with location of
swm facilities

Manor Houses

Constructed

Addressed in Stage 11

Parking Requirements

On-street parking, 2 parking
structures with 840 spaces
(min.), land for future structure
for library

Only 1 structure is in current
application, Applicant has
also reduced 3-level
structured garage to two and
added a surface lot. Retail
center does not satisfy zone
for parking unless on-street
parking on East Side of
project is allowed to meet
retail parking needs

Additional landscaping and
streetscaping areas

Needs to be shown in revised
plans

Staff has met with CTCAC to
review landscaping and
identify location of additional
landscaping and streetscaping
Issues remains concerning $
amount available

Sequence of Development

Rec. Areas, Sinequa Square,
Murphy’s Grove Pond

Detailed phasing plan has
been developed with Site
Plan, building permit release-
tied to construction retail,
roads and other amenities

Economics of Plan/Fines and
Penalties

QOutlines costs in-lieu-of fines
and penalties

Application is providing less
structured parking, less
landscaping and materials,
Staff is recommending
additional treatments, Staff
views this application as a
continuation the violation
hearings
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MONTGOMERY COUNTY DEPARTMENT OF PARK AND PLANNING

=¥ y o
(W THE MARYLAND-NATIONAL CAPITAL Date of Mailing:AUG T 7 2006
U PARK AND PLANNING COMMISSION .
Z| 8787 Georgia Avenue
Silver Spring, Maryland 20910-3760
301-495-4500, www.mncppc.org MCPB No. 06-20
RESOLUTION OF

MONTGOMERY COUNTY, PLANNING BOARD

PROJECT: Compliance Program: Clarksburg Town Center
PROJECT PLAN NO: 9-94004

SITE PLAN NO: 8-98001; 8-02014

DATE OF HEARING: June 15, 2006

RESPONDENTS: Newland Communities, LLC and NNPII-Clarksburg, LLC
Bozzuto Homes, Inc., BA Clarksburg, LLC and
BA Clarksburg Two, LLC
Craftstar Homes, Inc. and its LLC affiliates
Miller and Smith at Clarksburg, LLC
NVR, Inc., t/a NV Homes
PCI Clarksburg LLC

- COMPLAINANT: Clarksburg Town Center Advisory Committee

RESOLUTION OF THE PLANNING BOARD: APPROVAL OF THE STAFF
RECOMMENDATIONS WITH MODIFICATIONS. A motion to approve with certain
modifications was made by Commissioner Robinson, seconded by Commissioner
Wellington, and carried by unanimous vote (4-0) in the affirmative; Chairman Berlage
and Commissioners Perdue, Robinson, and Wellington voting in the affirmative, with
Commissioner Bryant being absent for the vote.

§1. EFFECTIVE DATE

The effective date of this written resolution (the “Resolution”) is the date this document
is mailed to all parties of record. Any party entitled by law to make an administrative
appeal must initiate the appeal within thirty days of the date of this Resolution according

to the procedural rules for judicial review of administrative dec1snons under applicable
‘ Iaw and the Maryland Rules of Court.



§2. PURPOSE AND NATURE OF RESOLUTION: APPROVAL OF COMPLIANCE
PROGRAM -

The purpose of this Resolution is to memorialize the decision of the Montgomery
County Planning Board (the “Board”) to approve a certain Plan of Compliance (the
“Compliance Program”) in the matters heard upon and including those elements, terms
and conditions as set forth herein. This Resolution is adopted pursuant to the authority
of the Board to enforce the elements, terms and conditions of its previous actions in this
matter, in accordance with the enabling provisions of Article 28 of the Annotated Code
of Maryland at Section 7-116(h) and the implementing provisions of Section 59-D-3.6 of
the Montgomery County Zoning Ordinance.

The terms and conditions of the Compliance Program approved by this Resolution are
intended by the Board as remedial measures that shall be legally required in order to
address certain violations (such violations both found or known to be alleged as of the
effective date of this Resolution) (collectively, the “Violations”) with respect to the
Project Plan, various site plans and certain amendments thereto, whether or not those
site plans and amendments were approved under lawful authority to do so.

The elements, terms and conditions of the Compliance Program approved under this
Resolution are the result of a voluntary mediation and negotiation process undertaken
by and on behalf of the Complainant and Respondents; and, as expressed in this
Resolution, such elements, terms and conditions of the Compliance Program shall be
deemed and constitute the knowing and voluntary proffer of the Respondents tendered
for the purpose of settling and disposing of the Violations in accordance with the lawful
authority of the Board.

The Respondents have acknowledged that the Compliance Program set forth in this
Resolution shall be given effect in lieu of any proposed amendment previously filed but
approval of which remains pending as of the effective date hereof (collectively, the
“Pending Amendments”). The Pending Amendments are enumerated as follows:

o That certain proposed amendment to the subject Project Plan filed on May 9,
2005;

e That certain proposed amendment pertaining to Section 1A4 of Site Plan No.
8-98001 filed on June 22, 2004; and

o That certain proposed site plan pertaining to the retail area shown on Site
Plan No. 8-04034 filed on June 3, 2004.

Because said pending amendments are inconsistent with certain elements, terms,
conditions of the Compliance Program, the Respondents have voluntarily agreed to
withdraw each and every of the Pending Amendments and, upon issuance of this
Resolution, such .withdrawal of those Pending Amendments by Respondents shall be



deemed approved by the Board. Hereafter, the Board shall deem the Pending
Amendments withdrawn, a legal nullity and of no further force or effect with respect to
. the project.

§3. COMPOSITION . (ELEMENTS, TERMS AND CONDITIONS) OF THE
COMPLIANCE PROGRAM

For the purpose of this Resolution, the Compliance Program consists of the Staff
Recommendations, Board Modifications, Certain Deadlines, and Certain Waivers
described in this section.

A. Staff Recommendations. As set forth in the staff report issued by memorandum
dated June 1, 2006, executed by John Carter and Rose Krasnow (the “Staff Report”),
and as presented during the Board’s hearing on June 15, 2006, the Compliance
Program consists of and expressly incorporates by reference each of the elements
terms, and conditions as contained in the following documents:

1. The folIewing Exhibits:

a) Applicant's Exhibit 1 — Units/Lots to be released at the time of Plan
- of Compliance approval (“Attachment 1" hereto)

b) Applicant's Exhibit 2 — Plan of Compliance Parking Exhibit
(“Attachment 2” hereto)

c) Staffs Exhibit1 — Units/Lots to be released at time of Plan of
Compliance (bluelined) (“Attachment 3" hereto)

2. The. staff report, without attachments, dated June 1, 2006 (pages 1-16)
(“Staff Report”) and circle pages 17-91 attached to the Staff Report, but
excluding Section “S” on circle pages 29-30 titled “Outcome/Effect of Plan
of Compliance” (collectively, “Attachment 4" hereto);

3. Staffs handout at the June 15, 2006 hearing (“Attachment 5" hereto)
which consists of a one-page addition of paragraph 4 (“Status of the Plan
of Compliance”) to the Staff Report (“June 15, 2006 Errata”);

4. First Stage Development Standards Clarksburg Town Center (‘Attachment
6” hereto), consisting of Table 1: Manor House Building 7 -and 9 (Multi-
Family Units), and Table 2: Proposed Development Standards from
Exhibit R of the Plan of Compliance, June 30, 2006.

B. Board Modifications. The Compliance Program also includes and expressly
incorporates by reference each of the following elements, terms, and conditions:

1. Future Review Process. - The Compliance Program proposes. certain
amendments to the approved Project Plan and the certified Site Plans as



indicated in the “Description of Major Elements Making Up the Plan of

Compliance,” and the “Plan of Compliance Design Concepts” (see attached
Staff Report). The future approvals include the interim review of Site Plan
amendments for Sections 2D, and GG and for Manor House Buildings 10, 11
and 12, to be followed by the review of the overall modified Project Plan,
Preliminary Plan, the existing Site Plans, and a new Site Plan for the retail
core, as described in the phasing discussion below.

Phasing and Next Steps — As a condition of the Compliance Program, the
Board approved the following phasing of development:

a.

First Stage: Begin Construction - Construction - At the current
time, stop work orders imposed voluntarily, by or on behalf of the
Planning Board are in place in certain designated areas of the
community. The Planning Board declares that said stop work orders
shall be dissolved, and does hereby dissolve those orders, so as to
authorize Respondents to proceed with the first stage of the
development with respect to the 78 Units/Lots enumerated on
“Attachment 6” hereto; provided, that Respondents shall proceed and
construct each and every such Unit/Lot in strict compliance with any

building permit or other governmental approval for their construction

as may be issued and applicable thereto. Construction of Stringtown
Road between MD 355 and Overlook Park Drive, and Clarksburg
Road between MD 355 and Spire Street can also continue in this First
Stage. '

Second Stage: Approval of a Revised Site Plan for Section 2D
and GG - The Respondents must apply for an amendment to the

. October 14, 2004 Certified Phase Il Site Plan for the remaining
portions of Sections 2D and GG, as well as the Site Plan for Manor

House Buildings 10, 11 and 12. Construction of these units will only
proceed if and when the Planning Board approves these Site Plans
amendments. It is understood that the Respondents may apply for
these amendments before any other amendment applications to the
Project Plan, Preliminary Plan, or Site Plans for the entire
development are submitted for approval.

Third Stage: Approval of a Revised Project Plan, Preliminary Plan

and Site Plans - The approved overall Project Plan, Preliminary Plan,
and Site Plans will need to be revised, and a new site plan for the
retail core will need to be approved before the remaining development
in the Clarksburg Town Center will be able to proceed. This step is
intended to ir.corporate all of the elements of the Compliance Program
into an amended overall Project Plan, Preliminary Plan, and the newly

approved or amended Site Plans. A new phasing plan for the entire

development will also be included as part of this third stage review.



C. Certain Deadlines. The Project Plan, Preliminary Plan, Site Plan amendments and
new Site Plan to be submitted for approval must reflect the elements of this Compliance
Program and must be submitted before October 26, 2006. These plans must also
include an amended Phasing Plan for the entire development, including all facilities and
amenities. The entire project must be completed by June 15, 2010 unless the Planning
Board approves an extension.

D. Certain_Waivers. By their attendance and respective proffers expressed in
connection with the several Planning Board proceedings convened to consider the
matters addressed in this Resolution, and as subsequently confirmed by the written and
oral binding representations of their respective legal counsels, Respondents and
Complainant consented and conceded to the jurisdiction of the Board for the purpose of
the taking of this action. Respondents and Complainant further voluntarily consented
and agreed to the various elements, terms and conditions expressed herein for
purposes of the Compliance Program, and knowingly waived any and all right to appeal
or contest the action taken by the Board hereunder, and thereby agreed to be estopped
from contesting any portion of the Compliance Program, or asserting any compensable
damage or cost by way of any cause of action against the Board related in any way to
the matters resolved herein. It is expressly understood, however, that the aforesaid
waiver does not apply to, or in any way impair, waive or otherwise affect (i) any parties’
right to defend an appeal of this action filed by persons other than Respondents or
Complainant; (ii) any parties’ appeal rights and/or cause(s) of action that might accrue
with respect to any future action taken by the Board, other governmental agency or
individual including, without limitation, any action concerning subsequent Project Plan,
Preliminary Plan and/or Site Plan applications, including any amendment(s) thereto, and

further including any subsequent permitting and development processes related thereto,
which are intended to implement the Compliance Program. The waivers expressed
under this Section 3(d) are considered by the Planning Board to be a material predicate
and inducement for the issuance of this Resolution.

§4. FORMAL DISPOSITION OF THE VIOLATIONS AND RELATED FlNDINGS v

FINDING 4.1: The Board finds that the public interest will be served by
“grandfathering” (holding harmless) all dwelling units that are already
constructed, under contract by, and/or occupied by innocent third-party
purchasers, as of June 15, 2006 (the “Grandfathered Units”); provided,
however, that the Grandfathered Units do not include any unit for which
a contract was entered into after November 23, 2005, the date by which
all stop work orders had been issued. The Board finds that the purpose
and scope of such grandfathering by the Board is to remediate and
resolve all findings of Violations as to the Grandfathered Units.



In accordance with Finding 4.1, the Board hereby orders that each of the Grandfathered
Units that was the subject of any Violation shall be, and hereby is, deemed to- be
constructed and occupied in compliance with the County Zoning Ordinance
notwithstanding such Violation, provided that nothing under this order or Resolution
shall be construed to cure any violation of the Zoning Ordinance that either (a) is not
- grounded within the lawful jurisdiction of the Planning Board or (b) is not directly related .

to the Violations that fall within the scope of this Resolution. :

FINDING 4.2: In accordance with the-recommendations of staff, the Board finds that
the public interest will be served by caompletion of the Compliance
Program according to its terms because it provides substantial
enhancements to community amenities and facilities planned for the
area designated as the Clarksburg Town Center project and
Montgomery County as a whole.

FINDING 4.3: In accordance with the recommendations of staff, the Board finds that,
subject to its completion according to its terms and in accordance with
this Resolution, the Compliance Program constitutes a lawful and
appropriate alternative to imposing fines or monetary penalties in
accordance with Section 59-D-3.6 (a)(4) of the Montgomery County
Zoning Ordinance. The Board is persuaded that implementation of the
Compliance Program will remediate and resolve all Violations.

FINDING 4.4: In accordance with the recommendations of staff, the Board finds that
the modifications to the street network approved by the Fire Marshal of
Montgomery County for purposes of public safety are in the public
interest and are, therefore, mcorporated into the approved Compliance
Program.

In accordance with Findings 4.2, 4.3 and 4.4, the Board hereby orders the Respondents
to comply strictly with each of the elements, terms and conditions of the Compliance
Program and expressed otherwise under this Resolution. The Board further instructs
the Planning Staff to undertake all reasonable measures to detect and report to the

Board the Respondents’ compliance and non-compliance as the applicable case may
be.

§5. PLANNING BOARD AUTHORITY EXPRESSLY RESERVED

Except as expressly provided in this Resolution, nothing provided in this Resolution is
-intended, nor shall it be construed, to cede, relinquish or otherwise impair the discretion,
authority or jurisdiction of the Board to consider any future applications, plans or
approvals pertaining to the project according to the terms of this Resolution, law and
merits applicable. Without limiting the generality of the foregoing, it is understood that
the Respondents shall be required in the future to obtain Board approval for one or more
‘amendments to the Project Plan, Preliminary Plan, and Site Plans relating to the project.



The Planning Board recognizes that the Compliance Program is conceptual in nature,
and that additional review of more detailed plans may involve modifications. Except as
otherwise required by or relating to physical project conditions unforeseen by the Board,
or applicable law (including the requirements of the Montgomery County Zoning
Ordinance, Subdivision Regulations, or other legal requirements applicable to any future
Board action pertaining to the project), the Planning Board intends to require only such
modifications that are reasonably consistent with the Compliance Program_ Subject only
to such unforeseen project conditions, applicable law and regulations, express terms of
this Resolution and the Compliance Program, the Board expressly reserves all lawful
‘discretion to consider, approve, approve subject to conditions or disapprove any such
future application according to the law and merits presented at the time. Further, the
Board expressly retains jurisdiction to consider and act upon any violation in the future
that is unrelated to the Violations resolved according to the terms of this Resolution,
alleged on the basis of this Resolution, or any act or omission by the Respondents (their
successors or assigns) that accrues after the effective date hereof.

CONCLUSION

The Planning Board accordingly approves this Resolution according to elements, terms,
and conditions stated above.

* * ) %* * * %* . * * * *

At its regular meeting, held on Thursday, August 3, 2006, in Silver Spring,
Maryland, the Montgomery County Planning Board of The Maryland-National Capital
Park and Planning Commission, with Motion by Commissioner Robinson, seconded by
Commissioner Perdue, by vote of 4 to 1, with Commissioners Berlage, Robinson,
Perdue and Bryant voting in favor and Commissioner Wellington opposed, ADOPTED
-the above Resolution which constitutes the final decision of the Planning Board and
memorializes the Board's findings of fact and conclusions of law for this Resolution.

Adopted by the Planning Board this 3™ day of August 2006.

D s P. &, loy—
erick P. Berlage

Chair, Montgomery County Planning Board

RB— Ct fo oy

Trudye M. Johnsoh, Executive Director

APPROVED AS TO LEGAL SUFFICIENCY

QU Rla/lot

M-NCPP@ LEGAL DEPARTMENT




Attachments )

1. Applicant’'s Exhibit 1: Units/Lots to be Released (see MNCPPC file for
large exhibit)

2. Applicant’s Exhibit 2: Parking Exhibit (see MNCPPC file for large exhibit)

3. Staff's Exhibit 1: Units/Lots to be Released (bluelined) (see MNCPPC file
for large exhibit)

4. Staff Report, dated June 1, 2006 (pages 1-16) and circle pages 17-91,
excluding Section “S” on circle pages 29-30

5. June 15, 2006 Errata _

6. First Stage: Development Standards (Table 1 and Table 2)



ATTACHMENT 1

APPLICANT’S EXHIBIT 1: UNITS/LOTS TO BE RELEASED
AT TIME OF PLAN OF COMPLIANCE APPROVAL

-- SEE MNCPPC FILE FOR LARGE EXHIBIT --
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ATTACHMENT 2

APPLICANT’S EXHIBIT 2: PLAN OF COMPLIANCE PARKING EXHIBIT

-- SEE MNCPPC FILE FOR LARGE EXHIBIT --
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ATTACHMENT 3

STAFF’S EXHIBIT 1: UNITS/LOTS TO BE RELEASED
AT TIME OF PLAN OF COMPLIANCE (BLUELINED)

-- SEE MNCPPC FILE FOR LARGE EXHIBIT --

3-1
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ATTACHMENT 4

STAFF REPORT DATED JUNE 1, 2006



6/15/06

B THE MARYLAND-NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

Rl 3787 Georgia Avenue
Silver Spring, Maryland 20910-3760
301-495-4500, www.miicppc.org

M-NCPPC

ane 1, 2006
MEMORANDUM

O: Montgomery County Planning Board

-

g8 MONTGOMERY COUNTY DEPARTMENT OF PARK AND PLANNING

FROM:  John Carter, Chief (301.495.4575)}4¢, Rose Krasnow, Chief (301.495.4591)%}( |

Community-Based Planning Division Development Review Division

SUBJECT: Plan of-CompIiancé
Clarksburg Town Center

- RECOMMENDATION

The staff recommends approval of the Plan of Compliance for the Clarksburg Town

Center with the following comments.

'1..  Resolution of Violations - The staff recommends that the Plan of Compliance,
: with its proposed new amenities and facilities as well as other enhancements be
accepted as an appropriate alternative to imposing fines or monetary penalties in
accordance with Section 59-D-3.6 (a)(4) of the Montgomery County Zoning
Ordinance. The Plan of Compliance will remediate and resolve all findings of
violations including other alleged violations that have not yet been resolved by

the Planning Board.

2. Future Review Process - The Plan of Compliance proposes amendments to the
- approved Project Plan and the certified Site Plans as indicated in the enclosed
“Description of Major Elements Making Up Plan of Compliance”, and the “Plan of
Compliance Design Concepts” (see attachments). The future approvals include

the interim review of Site Plan amendments for Sections 2D and GG and for
Manor House Buildings 10, 11 and 12, to be followed by the review of the overall
modified Project Plan, Preliminary Plan, the Site Plans, and a new Site Plan for

the retail core, as described in the phasing.

Although the other agencies have been given an opportunity to review the Plan
of Compliance, the staff recognize that the information presented is conceptual in
nature and that additional review of more detailed plans may require some
modifications. At the same time, the staff also recognize the importance that the
Mediation Group placed in.the Plan of Compliance. The Mediation agreed that
" any significant changes to the document brought about as a result of the

additional level of review will require binding arbitration. ‘



3. Phasing and Next Steps - As part of the Plan of Compliaﬁce, the staff
recommends that the following phasing of development be approved:

a. First Stage: Begin Construction — At the current time, stop work orders
are in place in certain designated areas of the community. The public
interest is to have construction resume in the Town Center as quickly as
possible. If the Planning Board approves the Plan of Compliance, the
initial stage of the development will lift the stop work orders on some lots
in Section 2D and GG (see Exhibit R of the Plan of Compliance), and
Manor House Buildings 7 and 9. The construction of Stringtown Road and
Clarksburg Road will also continue. The Planning Board has already

- approved these lots as shown on a certified Site Plan and Record Plat.
Staff does not recommend any modifications to these lots. Section 2D
(near the elementary school) and Manor House 9 are located east of
Overlook Park Drive. Section GG is located south of Clarksburg Square
'Road near the retail core and Manor House 9 is located west of Overlook
Park Drive to the north of Clarksburg Square Road. These lots include
single-family detached units, townhouses, and multi-family buildings.
Construction of Stringtown Road between MD 355 and Overlook Park

Drive, and Clarksburg Road between MD 355 and Spire Street can also
continue in this First Stage.

b. Second Stage: Approval of a Revised Site Plan for Section 2G and GG -
The applicant will submit a revised Site Plan for the remaining portions of
Section 2D and GG, as well as for Manor House Buildings 10, 11 and 12.
Construction will only proceed after the Planning Board approves these
revised Site Plans. These Site Plans could be submitted and approved
before the modified Project Plan, Preliminary Plan and Site Plans for the
entire development are approved.

c. Third Stage: Approval of a Revised Project Plan, Preliminary Plan
and Site Plan — The approved overall Project Plan, Preliminary Plan, and
Site Plans will need to be revised, and a new site plan for the retail core
will need to be approved, before the remaining development in Clarksburg
Town Center will be able to proceed. This step is intended to incorporate
all of the elements of the Plan of Compliance into an amended overall
Project Plan, Preliminary Plan, and the newly approved or amended Site -

Plans. A new phasing plan for the entire development will also be
included as part of this third stage review. ~

PURPOSE

The Plan of Compliance is intended to address violations of the approved Project Plan
and Site Plans and to provide significant improvements to the Clarksburg Town Center
to address all violations and other concems. This Plan of Compliance is the result ofa
joint effort by the Clarksburg Town Center Advisory Committee (CTCAC), and the

developer (Newland Communities) and builders (Bozzuto, Craftstar, Miller and Smith,
NV, and Porten Homes). v : A



Violations - On July 7, 2005 after notice to the applicant, the Planning Board found that

the approved development was not in compliance with the certified Site Plans. The
following violations were found: :

1. Established building height limits of 35 feet for single-family units, and 45 feet for
© multi-family units were exceeded

2. Established front yard setbacks were less than the established design standards

3. On October 6, 2005, after notice to the applicant, the Planning Board also found
that the approved development was not in compliance with the approved Site
Plans. The Planning Board found that the Amenities and Facilities were not
constructed in accordance with the approved Phasing Plan.

Other Concerns - In addition to the identified violations found by the Planning Board,
staff was also investigating several other alleged violations, including the following:

1. Elimination of “O" Street and the Pedestrian Mews

2, Phasing and Location of MPDUs

3. Conformance with the Development Standards (including setbacks for side and
rear yards, minimum lot area, and lot width minimums)

4, Elimination and Reduction in Size of Alleys and Roadways

5. Changes in Blocks with Respect to Unit Types and Configuration Without
Planning Board Approval :

6. Modification of Environmentally-related Features
7. Parking Requirements
8. Altered Documentation

On November 25, 2005, the applicant and the Clarksburg Town Center Advisory
Committee requested time to address these concems as part of a mediated attempt to
resolve all issues. On December 2, 2005, the Planning Board suspended all violation
hearings with the hope that the parties could come to an agreement with respect to a
Plan of Compliance that could be submitted to the Planning Board for review and
approval. .

The parties selected a mediator, the Honorable Barbara Howe, and worked to come to
an agreement over a period of 5 months. On May 3, 2006, a Plan of Compliance was
submitted to the Planning Board. The proposed Plan of Compliance is intended to
address all of the concerns identified above and provide improvements that will foster
the creation of a unique community. This report provides the project description, staff
analysis and recommendations for the Plan of ‘Compliance. ‘ ’
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PROJECT DESCIPTION

The Plan of Compliance includes a set of plans, illustrations, and a written description of
the proposed modifications to the existing Project Plan, Preliminary Plan, and Site
Plans. This plan is the result of an extensive process to both improve the existing
approved project and to address violations and concerns. :

The Plan of Compliance calls for significant revisions to the plans submitted, but never
approved, for the retail core. The Plan creates a mixed-use core that includes a revised
town plaza and town green space, a grocery store, small shops, a library, a mix of live-
‘work units, townhouses, and multi-family units. The new town plaza and green space
includes a site for a library, seating areas, street lighting, street trees, and an open air
market building for outdoor civic events that will serve as the central focus. for the Town
Center. Instead of extensive surface parking as proposed in the plan that had been
submitted previously to the Department of Park and Planning, the new mixed-use core
includes two parking garages lined by three story retail spaces and residences to
maintain a pedestrian scale and orientation. These features provide a significant
improvement to the approved project.

The Plan of Compliance also proposes a grand stairway with landscaping leading from
the Town Center to the Clarksburg United Methodist Church. This will help establish a
strong link between the old and the new while creating a much more attractive view.
Additional landscaping will be provided along the adjacent street. The Plan also calls
for the developer to dedicate an existing town center lot to the church for the provision
of a driveway, additional parking, and access for the handicapped. These measures will -
greatly improve both the vehicular and pedestrian connections from the community to
the church. ‘

Along the main street for the Clarksburg Town Center (Clarksburg Square Road),
improvements to the land bridge will be provided including new walls, streetlights
special paving, curb ramps, and seating areas. The Clark Family Memorial will be
constructed at the western edge of the land bridge near the intersection of Overlook
Park Drive. This highly visible area serves as the transition area between the eastern
and western portion of the Town Center. '

The Plan of Compliance seeks to balance the enhanced retail core in the area west of
the Greenway with enhanced recreational amenities in the area east of the Greenway.
The eastern portion of the Clarksburg Town Center includes Sinequa Square, and the
recreation center and pool area. In addition to the features included in the approved
Project Plan, Sinequa Square is proposed to include an outdoor amphitheater and
additional landscaping. The pool complex will include a new 1,200-square foot
community building, providing meeting space with audio/visual wiring and a non-
commercial kitchen. The existing pool will be enlarged to accommodate regulation
swim meets and a water slide will be added. In addition, a new building containing a
year-round, heated lap pool is proposed, along with another 800-square foot
concessions building, and expanded parking. These new facilities should more than
compensate for the loss of a small pool facility in the western portion of the community
and will help unite the two sides of the neighborhood. ‘ - :
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The Plan of Compliance also augments and enhances the other amenities in the
Clarksburg Town Center. Murphy's Grove Pond, located near Stringtown Road at
Clarks Crossing Drive, will include enhanced landscaping, the removal of an existing
white picket fence, a fishing pier, and a walking trail. Some of these improvements will
be put in place on an interim basis, because the final enhancements to the pond cannot
be completed until the facility is no longer needed to provide sediment control for the
ongoing construction activity. In addition, the stormwater management area located
‘behind Burdette Forest Road (Stormwater Management Pond #3) will feature a seating
area, and a trail connecting to the town plaza. The Plan of Compliance also calls for a
new park and townhouses to be provided instead of Condominium Building 6, which

was to be a 26-unit building immediately across from and identical to existing.
Condominium Building 3. '

At the end of Clarksburg Square Road, the 70-acre Piedmont Woods Park will be
retained. This park will include hard surface courts and picnic areas. The new features
in the Plan of Compliance also call for a dog park and hiking trails. This area is
proposed for future dedication to the M-NCPPC for maintenance. L



ANALYSIS
1. Conformance with the Clarksburg Master Plan

The proposed Plan of Compliance conforms to the guidelines in the Approved and
Adopted -Clarksburg Master Plan. The Clarksburg Master Plan- developed high
expectations for building a complete community in the Town Center area. The Plan of
Compliance updates and enhances the Town Center area approved in the Project Plan
dated April 4, 1995 to foster the creation of a complete community.

Land Use and Mix of Residential Units Plan - The Plan of Compliance is consistent
with the guidelines in the Clarksburg Master Plan for the mix of unit types. The Plan of
‘Compliance provides more single-family units and fewer multi-family units than the
approved Project Plan. A key feature of the Plan of Compliance is the elimination of
one condominium (multi-family) building, and its replacement with townhouses and an
additional green area or park. The following table identifies the mix of unit types and the
- maximum number of total units. :

Table: Mix of Residential Units

‘| Master Plan | Approved | Planof
Unit Types Guidelines Project Plan ' Compliance
Single Family Detached 10-20% 15%- 20%
, (195 Units) (241 Units)

| Single Family Attached and 30-50% 50% 54%
“Townhouses - (650 Units) (661 Units)
Multi-Family Units and - | 25-45% 135% 26%
Live Work Units (500 Units) (455 Units) (319 Units)
Total Units 1,380 1,300 1,221

Mixed-Use Core Including the Retail Center - This area will be substantially revised and
improved. The majority of the retail will be located along pedestrian friendly streets instead
of adjacent to a surface parking lot. Land will be dedicated for a library and an additional
site that can accommodate a parking garage to serve the library. The existing town green
will be modified to include a plaza area, an open-air market building, and a smaller green
area to serve as the central gathering area for the Clarksburg community. A grocery store
will be provided. Structures adjacent to the grocery store will include retail or office space
on the first floor with residential uses on the second and third floors.

Transportation and Mobility Plan — The Plan of Compliance retains the emphasis on
constructing sidewalks, bikeways, and natural surface trails as proposed in the
approved Project Plan. A separate bike trail will be provided parallel to Overlook Park
Drive. A natural surface trail will be provided near the existing stream. These items
were already included in the approved Project Plan and Site Plans. In addition, the Plan
of Compliance will improve the balance of parking throughout the entire development. It
includes a minimum of two parking structures within the retail core. On street parking
along specified streets will be revised to meet the requirements of the Montgomery
County Fire and Rescue Service. : ' ‘
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2.

Conformance with the Development Standards

The proposed Plan of Compliance is in conformance with the requirements of the RMX-
2, and the RDT Zones as indicated in the following table.

Table: Comparison of Development Standards in the RMX-2 Zone
Required/ Approved - | Plan of
items Allowed Project Plan Compliance
Lot Area (acres) ‘ NA 197.3 (RMX-2) | 197.3 (RMX-2)
63.0 (RDT) 63.0 (RDT)

260.3 total 260.3 total
Green Area .
1. Commercial Area 15% +15% + 15%
2. Residential Area : 50% | +50% ' + 50%
Density of Development
(Master Plan Recommendations) o ' '
1. Retail and Office - - 1920,000 SF 250,000 SF 195,500 SF
2. Residential 1,380 DUs 1,300 DUs 1,221 DUs

| (5-7 DUs/acre)

MPDUs . 12.5% 12.5% 12.5%

Note:

Standards for building height and setback within the different sections of the

development will be determined as part of the amended Project Plan and Site Plan.

Building Height — The Plan of Compliance proposes to modify some of the existing
Manor House buildings, eliminates an approved multi-family building, and establishes
new development standards for the remaining buildings to be approved in the Town
Center. The following items summarize the proposed revisions:

Retail Core - Buildings in the retail core will be limited to three stories instead of
the four stories approved in the original Project Plan.

Condominium Building - An approved condominium building will be eliminated
and replaced with townhouses and a small park.

Compatibility Features - The landscaping plan will be ahgmented by

- $1,000,000 to establish compatibility and improve the appearance of -the

development. Thése funds, in addition to other features, will be used to mitigate
the impact of height and setback on existing units. The Plan of Compliance
confirms the construction standards for all existing buildings that will remain. As
part of the new Project Plan, Preliminary Plan, and Site Plans, the specific
building heights and setbacks for new buildings within each section of the project
will be delineated.



Design Standards for Side and Rear Yard Setbacks, Minimum Lot Area, Lot Width
"at Building Line, and Lot Coverage - The Plan of Compliance accepts the
development standards for those buildings already constructed. The revised Project
Plan, Preliminary Plan, and Site Plans will carefully describe the development standards
for the future development. '

3. Amenities and Facilities

The proposed Plan of Compliance augments and enhances the amenities and
recreation facilities approved in the Project Plan and Site Plans. The following tables
compare the amenities and recreation facilities approved in the original Project Plan
‘with the additional amenities and recreation facilities proposed in the Plan of
Compliance. '

Table: Comparison of Amenities

Approved Project Plan ' Plan of Compliance
- Town Green " | - Large enhanced Town Green and |
. Civic Plaza
- Land for a future civic building - Land for a future library with
without parking . nearby parking

Streetscape system - Streetscape system augmented by a
: . contribution of $1,000,000 in addition to
the approved streetscape

Neighborhood squares and formal green | - Neighborhood squares and formal

areas green areas augmented by additional
v : landscaping and parking areas
- Greenway dedicated for park use - Greenway dedicated for park use

Specialty planting along greenway roads |- Specialty planting élong greenway
roads augmented by additional features

o along the bridge area
- Dedicated elementary school site - Dedicated elementary school site
- Murphy’s Grove Pond area - Augmented landscaping and park

features for the Murphy's Pond area

The Montgomery County Public Libraries reviewed the Plan of Compliance. They
support the proposed location and size of the library. The present site provides.for a
two-story library with a gross floor area of approximately 15,000 square feet and a
footprint of 10,000 square feet. The library will be a central feature of the community
located in the central plaza area. The proposed location of the parking will allow
approximately 45 surface spaces or 90 spaces in a parking garage. The FY 08 Capital
Improvements Program includes the cost to design the library, but it does not include
the cost of construction for the building or a parking garage. The construction for the
library should be coordinated with the construction of the retail core.
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Table: Comparison of Recreational Facilities

Approved Project Plan . | Plan of Compliance

- 4 Tot lots 4 tot lots

- 6 multi-age playgrounds

6 multi-age playgrounds

3 hard surface courts (2 tennis courts,
and 1 basketball court)

- 3 hard surface courts (tennis courts)

Bikeway system

Bikeway system

Natural surface trail within greenway Natural surface trail within greenway

Small outdoor swimming pools (2) -. Enlarged outdoor swimming pool
' : for community swim meets with an
~ additional lap pool for year round use, an
800-square foot public building, a
1,200-square foot civic building, and
additional parking areas

Wading pool (2) - Wading pool (1)

Large recreation area/Piedmont Park - Large recreation area/Piedmont Park*

Note: *The Parks Department has been carefully reviewing the requirements for this
park if it is to be a county owned and maintained facility.

4. Phasing and Placement of Moderately Priced Dwelling Units

The Plan of Compliance includes the required number (12.5 percent) of moderately
priced dwelling units. These units will be located proportionally throughout the
Clarksburg Town Center. A maximum of 55 moderately priced dwelling units. will be
located west of Overlook Park Drive to ensure that the units are evenly placed
throughout the development. Specific block locations will- be established during the
review of the Project Plan, Preliminary Plan, and Site Plans. '

5.  Design Standards for Streets and Alleys

" The staff met with the Department of Public Works and Transportation. They have been
involved in the review of this project and other similar projects for more than a decade.
In addition to safety and access, they recognize that appropriate street standards often

- establish the first impression of a community. At this point in time, the Department of
Public Works and Transportation has identified the following items that may need
additional review:

. Intersection spacing and sight distance especially for the intersections' along
General Store Road and Overlqok Park Drive
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. Pedestrian crossing to connect to Piedmont Park

. Phasing construction for public and private roads especially Overlook Park Drive
and Clarksburg Square Road . o :
o Classification of internal roads and the location of on-street parking especially in

the retail . core

Because the Plan of Compliance is a concept document, these items should be
addressed in depth during the review of the modified Project Plan, Preliminary Plan, and
Site Plans. :

Modifications for the Fire and Rescue Service - The Montgomery County Fire and
Rescue Service identified concems with the function and width of some of the streets.
The Plan of Compliance addressed these concems and proposes eliminating on-street
parking on one side of some streets as requested by the Fire and Rescue Service to
accommodate emergency access.

Connection to MD 355 - Clarksburg Square Road is proposed to be connected (right-in
and right-out) to MD 355, preferably along an alignment that does not require the
historic house to be relocated. Final location will be indicated on the future Project Plan,
Preliminary Plan, and Site Plan. Improvements are limited to the. dedication of the
public right-of-way and a construction cost of $500,000.

6. Environmental Plan |

The proposed Environmental Plan is intended to preserve the natural environment and
establish a transit and pedestrian oriented town without further compromise to the land
use plan or the environment. A forested buffer will be retained along all streams,
existing mature trees will be preserved and augmented, and a “no net loss” of wetlands
policy has been established. The Plan of Compliance will replace one large
‘condominium building with townhouses and a large green area.. Additional landscaping
will be provided around the Murphy's Grove stormwater management pond, along
Overlook Park Drive adjacent to the retail core and stormwater management pond #2,
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