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LAW OFFICES OF

KNorpF & BrowN
401 EAST JEFFERSON STREET

FAX: (301) 545-6102

E-MAIL BROWNBKNOFF-BROWN.COM

SUITE 206
ROCKVILLE, MARYLAND 20850 WRITER’S DIRECT DlaL
DAVID W, BROWN (301) 545.6100 (301 B45-610B
October 23, 2008
Debra Daniel, Esq.
Associate General Counsel
Maryland-National Capital Park
and Planning Commission
Office of General Counsel
8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Clarksburg Town Center — Compliance Program

Dear Debra:

This letter responds for the record to the September 26, 2008 letter of Kurt W.
Fischer, Esq., counsel for NNPII-Clarksburg, LLC (“Newland™). Written with reference
to the extension of Project Plan Amendment No, 91994004B for the Clarksburg Town
Center. The Fischer letter purports to be a helpful correction of my “inaccurate” and
“unfair” description of arbitration proceedings before Arbitrator Howe as well as a
protest of the “unconscionable and irresponsible” “accusations” I assertedly made in my
September 18, 2008 Testimony before the Board.

M. Fischer disdains providing “an extended point-by-point refutation” of my
Testimony, implying that such is readily producible. The reality is that my Testimony is
a matter-of-fact, fully-documented narrative of past events about which there can be no
dispute. This does not stop Mr. Fischer from doing precisely what he accuses me of
doing: filling his letter with inaccurate, unfair, unconscionable and irresponsible
accusations against CTCAC and me. Unlike Mr. Fischer’s free-form argument, heavily
dependent on mischaracterizing what I said, I will respond, point-by-point to exactly
what Mr. Fischer has claimed.

1. CTCAC Did Not Surrender Its Site Plan Violation Claims In
Exchange For A Mutable “Concept Plan”

No less than 14 times in his 4-page letter, Mr. Fischer uses the term or phrase
“concept”, “conceptual” or “concept plan”. The purpose is to recharacterize what
CTCAC agreed to in the Settlement Agreement, and what the Board approved in the
Compliance Program as Newland site plan violation remediation obligations. As to the
design of the retail center ~ which all understand and agree is the heart and soul of the
Settlement Agreement and Compliance Program — Mt. Fischer asserts that it “was agreed

N
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Upon as a concept only.” Fischer Letter at 2. Presumably the point is that nothing was
fixed; all the details were subject to change in the drawing up of engineered plans.

This is a false picture of the CTCAC-Newland Settlement Agreement and an
equally false picture of the Board’s Compliance Program. Paragraph 1 of the
Development Terms from the Settlement Agreement contains explicit “comments and
clarifications” of the Torti Mediation Plan that was to be the basis for engineered plans.
Exhibit 1. There is, for example, nothing “conceptual only” about “60° depth of the retail
along the grocery building.” 91.3. Nor was it a “concept only” that Blocks 3 and 5
would have a parking structure, J1.c, §1.¢., while Block 4 would have “I[sJurface parking
only.” §1.d. These are express terms of the Settlement Agreement. These terms elevate
the Torti Mediation Plan from merely an illustration of what could be built into an
agreement to build according to the express terms set forth. By contrast, J1.a. references
Settlement Agreement exhibits that are clearly referred to as conceptual sketch plans for
implementation of the paved plaza at the library site.

More fundamentally, in (a) entering into a Settlement Agreement with Newland in
April 2006, (b) negotiating a highly detailed, 12-page (single spaced) “Description of
Major Elements Making Up Plan of Compliance,” over the ensuing month; and (c)
affirmatively supporting the Compliance Program presented by the staff to the Board in
June 2006 that obviated all adjudicated and unadjudicated site plan violations, fines and
penalties, CTCAC was not agreeing to merely a “concept” of what was to ensue for
Town Center development, one that Newland was free to modify if it saw fit to do so.
Indeed, CTCAC sought and obtained detailed precision on what was to come. It did so
out of concem over prior Newland conduct of sub rosa modifying of approved plans to
suit its own convenience — i.e., the very violations that ultimately led to development of
the Compliance Program.

2. The Arbitration Resulted In Rejection Of Newland’s Claim of
Entitlement to Modify Plans Based on Market Conditions

The Fischer letter implies that the Arbitrator accepted Newland’s representations
and claims regarding alleged market-based rejection of proposals to build the retail core
in accordance with the Compliance Program. This is not so. As detailed in my
Testimony (at 12), the Arbitrator rejected this as a basis for any changes to the submitted
plans, because the Settlement Agreement did not provide Newland the freedom to make
unilateral changes based on its perception of market conditions at some later point than
the time the Agreement was entered into. As CTCAC made clear in arbitration, in
mediation CTCAC was forced to limit its agenda by what Newland claimed it could
afford and what its consultants said was market feasible. Given those circumstances,
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CTCAC was not about to give Newland a market-related “escape clause” from the
commitments in the Settlement Agreement.

3. Newland’s Undocumented Representations About Market Rejection
of the Retail Core Are Disputed

When Newland sought in arbitration to justify reteil core changes based on
alleged market rejection of the plan approved in the Compliance Program, it disclosed
selected information regarding its efforts to solicit retail core developers, Given the
rejection by the Arbitrator of market conditions as a basis for changes, what the real
market conditions were was disputed and was not adjudicated. The representations in the
Fischer letter on this subject are undocumented. To CTCAC’s knowledge, Newland has
not sought to substantiate them on this record. There is therefore no consensus between
Newland and CTCAC on any of the following points (Fischer letter at 2):

e That the retail core, as originally agreed to has become unacceptable to the market
and is not commercially viable;

 That Town Center is a “remote, suburban location;”

* That Mr. Gibbs recommended and Newland implemented “only those changes to
the retail plan necessary to make it viable from a retal industry perspective.”

Particularly noteworthy in this dispute is that although it was understood by
CTCAC and the staff in recommending approval of the Compliance Program that
Newland would be expending millions of dollars to provide structured parking in Blocks
3 and 5 of the retail core, when Newland solicited retail core developer interest in 2007,
the RFP it sent out stated that providing these structures would be a retal developer cost.
Hence, the statement in the Fischer letter that “[iln the RFP, Newland desctibed the
proposed retail center in virtually the precise formulation set forth in the concept plan
contained in the Settlement Agreement and the Program of Compliance,” is a deceptive
half-truth. Perhaps in Newland’s lexicon, however, all the time and energy Newland
devoted in mediation in 2006 to convincing CTCAC and the Mediator that the cost of
structured parking that Newland would incur precluded addressing other CTCAC
mediation goals was not really about a real financial obligation, but merely a “concept”
of one.
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4, The Arbitration Was About Plan Consistency With the Settlement
Agreement, Not the Compliance Program

The Fischer letter disputes the analysis in my Testimony (at 13-14) that the
Arbitrator did not rule on whether the plans before her were consistent with the
Compliance Program. Mr. Fischer argues that the plans would not be before the Board if
this were not so. Fischer Letter 4. Mr. Fischer has it backwards: there would be no need
for the plans to be before the board if the Arbitrator had already ruled them in accord
with the Compliance Program. The Arbitrator understood that her job, as expressly
provided in §11 of the Business Terms in the Settlement Agreement, Exhibit 2, was to
assess compliance with the Settlement Agreement, which Agreement is the one and only
source of her power as an arbitrator."

Mr. Fischer also implies that there is no difference between the terms of the
Settlement Agreement and the Compliance Program, and that the Arbitrator relied on the
latter. The reality is that the Compliance Program, though consistent with the Settlement
Agreement, is considerably more detailed, And if there are instances where she looked
beyond the Settlement Agreement to decide matters, there are just as many instances
where she refused to do so. Ultimately, however, what is important is not the Arbitrator’s
inconsistent approach to the plans, but rather that there is no question that this Board
retains full and unfettered discretion to determine what constitutes compliance with the
Compliance Program, Nothing was decided by the Arbitrator except what plans Newland
could submit to the Board notwithstanding CTCAC’s lack of approval.

5. CTCAC Rejects Newland’s Characterizations of My Testimony in
Relation to the Arbitration

Mr. Fischer attacks my Testimony as “unconscionable and irresponsible” in terms
of my description of the arbitration proceedings. My testimony is not grounded in what
Mr. Fischer claims are “pejorative suggestions” of how those proceedings were
conducted; I described exactly how they were conducted on critical points, I also
included copies of court-filed pleadings that amplify the Testimony. As a member of the
Maryland bar, I have an ethical obligation to ensure that no pleadings I file in a Maryland
court are in bad faith or are otherwise “unconscionable and irresponsible.” I reject the
implication that I have not been faithful to those standards.

! Mandl v. Biley, 159 Md. App. 64, 858 A.2d 508, 519 (2004) (“[A]n arbitrator derives
his power from the arbitration agreement itself.... The parties delineate the extent of the
arbitrator’s authotity by the scope of their agreement to arbitrate )
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Mr. Fischer’s self-serving claims that the Arbitrator’s rulings were “thoughtful
and based on settled law” are merely his view of results favorable to his client. Those
results are not final because they are in litigation.? In the end, Mr. Fischer supports his
point of view not with anything that occurred in the arbitration, but with a reference to a
very prelimipary scheduling discussion more than two months before the arbitration,
which took place at a time when CTCAC naively believed that a May arbitration would
not even be necessary. In fact, the May 14™ arbitration date was cast in stone by the
arbitrator, at the suggestion of Mr. Fischer, on March 12, 2008.

Sincerely yours,
David W. Brown
cc: Rose Krasnow, MNCPPC

Robert Kronenberg, MNCPPC
Kurt Fischer, Esq.

? Newland has sought judicial confirmation of the Arbitrator’s rulings on site plans, while
CTCAC has sought to have her rulings vacated. The maiter remains unresolved in
Blatimore County Circuit Court, Civil Action No, 03-C:08:5371. See Attachments 12
and 13 to my Testimony. Finality comes with judicial confirmation of the award, which
will not happen until CTCAC"s petition to vacate is adjudicated. See §3-227(b) & (c),
Courts & Jud. Proc. Art, Md. Ann. Code; 1 J. Grenig, Alternate Dispute Resolution
§24:40 (3d Ed. 2005); 6 C.J.S. §178 at 246,



April 586, 2006; 10:40-p12:45 a.m.

Mk TEL

” [ ! Confidential Settlement Document

Newland Communities

CLARKSBURG TOWN CENTER
DEVELOPMENT TERMS

1. Retail Genter - Design Concept to be based on the Torti-April 3, 2006 Mediation
Plan (Exhibit “A” - the “Plan”) with the following additional comments and
clarifications:

a. Block 1 - The land (graded to surrounding road system) for the library and
related parking structure will be dedicated to the County, but all construction
costs will be the responsibility of the County. Newland will work with CTCAC
to encourage appropriate design, funding and scheduling and together will

provide to the County a short list of architects to ensure a design that is in

keeping with the Plan of Compliance. The walkways between the buildings
shown on the Plan are acceptable. The “live/works” in Blocks 1 and 2 of the

Plan will beS0ld a5 sifgigjunits. The paver plaza at the Library site will

include a fountain with seat wall, coneeptually in accordance with either of the

attached sk:etch plans (Exhibits “B-1° and Exhibit “B-2").

b. Block 2 - Deleting road through the town square in favar of a walkway is
acceptable, as is adjacent road realignment, as long as consistent with fire
code requirements. The Market Building will be a 2000 sf roofed open-air
structure, single-story, with a ‘Janitor/storage closet” (with sink), with
water/sewer and electrical connections. See attached sketch plans (Exhibits
"B-1" and "B-2"), ~

c. Block 3 - The rounded 1-story retail/restaurant space with residential over is
acceptable. The space will be single story retail with 2 residential stories
above. A kiosk will be located at the NW comer of Block 3. The revised
parking structure entrances shown on the revised Plan (Exhibit “A*) are
acceptable if grade conditions permit,

d. Block 4 - Subject to the “retail option” as set forth in the Plan, this block will
be built substantially in accordance with the Plan (the townhouse units on the
southeast side will be flex residential which will allow the owners to utilize the
first floor for retail/office use without further parking requirements). Surface
parking only. Newland agrees to a “retail option” such that Newland will defer
its decision on retail versus residential until such time as Newland can assess
market and cost conditions impacting such decision, which assessment will
be made no earlier than 7/1/07. Prior to making this decision, Newland shall
consult with CTCAC and give it a reasonable opportunity to submit data and
analysis, ‘

e. Block & - Newland agrees to 60’ depth of the retail along the grocery building
at General Store Drive and the subsequent reduction of the grocery footprint
to approximately 51,000 sf, together with the ability to have a mezzanine to
bring the total leaseable sf not to exceed 65,000. The loading dock area will

Exhibit 1
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. Replaces all previous offers

be located as close to the rear of the building as grades will allow. Liner
residential adjacent to grocery store and residential units on southwest side
of parking structure will be developed as flex residential space.

~BALT1:4233594.v3
912/331215-3
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Confidential Attorney/Client Work Product

Binding Arbitration |
* The parties to this MediatienSeitlement Agreement nnderstand that, lf the Planning

Board approves the Plan of Compliance as set forth in this
Agreement, Newland, with and after consultation with CTCAC, Bozzuto and the

.other builders will be required to submit revised project and site plans and other

applications for regulatory approvals and Bozzuto will submit the Bozzuto Site Plan
Amendment to implement the Plan of Compliance. If any dispute shall arise between
any of the parties to this agreement regarding whether the project plan, site plan, the
Bozzuto Site Plan Amendment or other application for regulatory approval is
consistent with this MedietienSettlement Agreement or any other matter, the dispute
shall be subject to binding arbitration before the Honorable Barbara K, Howe. A
party secking to arbitrate a dispute before Judge Howe shall invoke arbitration by
sending written notice to the Judge and all other parties. Jodge Howe shall decide the
proceedings to be followed to resolve the dispute. All parties shall have the right to
submit matters in writing and present oral argument prior to Judge Howe rendering a
decision. Furthermore, all other disputes that arise out of this iat

Agreement shall be subject to binding arbitration before Judge Howe. The parties to
any such arbitration shall be responsible for their own attorneys’ fees and the costs and
cxpenses of all other professionals and consultants. If Judge Howe is not availahle
for any reasen, Judge Howard Chasanow shall serve as the arbjfrator.

The-parties to this MediationSeitlement Agreement stipulate that, in the event of 2
breach of this Agreeroent, the non-breaching party shall have the right to Injunctive
relief and specific performance, without regard to whether there is an adequate
temedy at law. Each party shall also have the right to claim damages for breach of
this Agreement. Pursuant to the arbitration provision set forth above, Judge Howe
shall determine both liability and the appropriate remedy or remedies.

Exhibit 2

L&B 599420v5/01056.0026
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October 23, 2008

Via Email and Regular Mail
royce.hanson@mncppe-me.org

Royce Hanson, Chairman

Maryland National Capital Park
& Planning Commission

8787 Georgia Avenue

Silver Spring, MD 20910

Re:  Clarksburg Town Center - Road Improvements -
Compliance Program for Project Plan Amendment;
Preliminary Plan Amendment; and Site Plan Amendment

Dear Chairman Hanson:

I am responding on behalf of approximately 100 individual homeowners in
Clatksburg Town Center (“CTC”) to the letter from Steve Kaufman, Esq. and Todd
Brown, Esq. of October 13, 2008, regarding construction of road improvements required
in comnection with CTC development under the August 2006 approved Compliance
Program,

Of particular concern to my clients is the statement in the letter (p.3) that “the sale
of [development district bonds] to fund such construction has not yet been authorized by
the County Council and the status and timely implementation of construction of these
improvements to be so funded will affect [Newland’s] ability to begin those projects in a
timely manner.” On behalf of my clients, I urge the Board to refrain from establishing
any linkage whatsoever between development district funding of transportation-related
infrastructure and infrastructure completion obligations required by the Board earlier in
its CTC project approvals.

! As the Board is surely awate, a controversy arose over CTC development district
financing with the publication of a report by the Clarksburg Town Center Advisory
Committee, Inc. (“CTCAC”) in March 2007. Despite the fact that I represent CTCAC as
well as CTC individual homeowners, this letter is written only on behalf of my individual
homeowner clients.
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While the Board will be the final arbiter of what transportation-related
infrastructure was required of the predecessor to Newland in prior plan approvals, there
can be no doubt from the record of approvals that none of those requirements was in any
way conditioned upon secwing development district financing, whether for
commencement, continuation or completion of any of them. Indeed, those infrastructure
obligations were imposed during the 1990’s, whereas a development district was not
created for CTC until March 2003. Hence, in any decision by the Board on phasing of
transportation-related infrastructure, the Board should make it unmistakably clear to
Newland that any requirements it is imposing, including phasing obligations, are entirely
separate and independent from whatever Newland is finally able to accomplish, if
anything, in shifting the cost of its obligations to CTC homeowners through the
development district financing device.?

Sincerely yours,
r.

Jdl PPz

avid W, Brown

cc:  David Lieb, Esq., Office of General Counsel, MNCPPC

2 To be distinguished from Board-imposed infrastructure obligations are other
infrastructure obligations Newland might someday undertake in a CTC development
district, particularly if the current CTC development district is modified by the County
Council along the lines suggested by the County Executive in January 2008. That is a
possible future event with no immediate relevance to the amended plan approval issues
before the Board.



Item #6

MCP-Chairman

From: Joy Johnson [joy@knopf-brown.com]

Sent: Wednesday, September 17, 2008 2:50 PM o

To: MCP-Chairman; MCP-Chairman D E @ E D WE

Cc: ‘David W. Brown'

Subiject: Testimony Submission of David Brown for Hearing on 9 18 08

Attachments: David Brown Testimony Clarksburg Hearing 9 18 08.pdf SEP 17 2008

OFFICE OF THE CHAIRMAN

THE MARYLAND-NATIONAL CAPITAL

Dear Chairman Hanson: PARKAND PLANNING COMMSSION

Please find attached David Brown'’s testimony for the hearing regarding Clarksburg Town Center (Agenda item no. 6)
scheduled on September 18, 2008. Please include this testimony with attachments in the record and confirm receipt.

Sincerely yours,

Joy Johnson
Office Administrator

KNOPF & BROWN

401 E. Jefferson Street
Suite 206

Rockville, MD 20850
Phone (301) 545-6100

Fax (301) 545-6103
lawfirm @knopf-brown.com

SECURITY NOTICE: This communication (including any accompanying document(s) is for the sole use of
the intended recipient and may contain confidential information. Unauthorized use, distribution, disclosure or
any action taken or omitted to be taken in reliance on this communication is prohibited, and may be unlawful. If
you are not the intended recipient, please notify the sender by return e-mail or telephone and permanently delete
or destroy all electronic and hard copies of this e-mail. By inadvertent disclosure of this
communication KNOPF & BROWN does not waive confidentiality privilege with respect hereto.



AGENDA ITEM NO. 6

TESTIMONY OF DAVID W, BROWN
ON BEHALF OF THE
CLARKSBURG TOWN CENTER ADVISORY COMMITTEE, INC.
ON THE
EXTENSION OF
PROJECT PLAN AMENDMENT NO. 919940048
September 18, 2008

Mr. Chairman and Members of the Commission:

I am David W. Brown, of Knopf & Brown, counsel for the Clarksburg
Town Center Advisory Committee, Inc. (“CTCAC”). I am here today on behalf of
CTCAC to express CTCAC’s support for the 90-day extension of the Clarksburg Town
Center Project Plan Amendment. CTCAC’s support of the extension is unqualified, even
though CTCAC is aware that some in the Town Center community have informed the
staff that they are against giving Newland any more extensions.  Explaining why
CTCAC favors the extension when there is community sentimgnt against it is not a
simple task, but I believe this Board should know the details, particularly since they are
pertinent to three questions you may have right now: Why has it taken so long to get
plans before the Board -- almost two years longer than originally anticipated? Is a 90-
day extension adequate? What exactly does the Board expect to happen during the
extension period to ready all plans for final Board action?
Backeground to the Compliance Program

I need to detail the historical background leading to today, but not just
because only one of you was, as Secretary of State Dean Acheson put it, “Present at the
Creation” of the events leading to the approval of the Compliance Program in the summer

of 2006. More importantly, understanding what has transpired is critical to informed

decisions you will soon be facing. ,



In July 2005, the Board found Newland and the Town Center builders in
violation of certified site plans with respect to building height limits, front yard setbacks
and construction of amenities, all as claimed by CTCAC. Board Staff Report 3 (June 1,
2006). Stop work orders were issued for the whole of the Town Center, and there was a
public crisis of confidence in Board site plan adjudications generally, with which I
believe you are all quite familiar. By November 2005, many other Newland/builder
violation claims put forth by CTCAC still remained to be adjudicated, while progress on
review and approval of other plans in other areas of the County was, to put it mildly,
lagging. At the urging of top County elected officials, and with this Board’s consent,
CTCAC agreed to the suspension of scheduled Board hearings on site plan violations and
enter into mediation with Newland and the builders. The idea was to see if a forward-
looking effort to agree on changes to the Town Center site plans would serve to
remediate violations.

Mediation began in January 2006, under Baltimore County Circuit Court
Judge Barbara Kerr Howe, and concluded with & Settlement Agreement signed on April
6, 2006. Although one of CTCAC’s mediation goals was to require som;: of the
excessively high structures already built to be brought down a peg or two, it rather
quickly became apparent that CTCAC was not going to be able to achieve both this goal
and the more important goal of bringing to the community a significant redesign of the
retail core, compared to what had been proposed by Newland but not yet reviewed by the
Board. More simply put, if we wanted agreement on more money to be spent improving
the Town Center, the message was clear: put it into new structures, not redoing existing

ones. And that is how it came to be that most of the mediation was devoted to the design



and economic considerations associated with a significantly changed plan for the retail
core.

At the risk of oversimplification, I will briefly describe the Settlement
Agreement and its relationship to the Plan of Compliance the parties submitted to the
Board as envisioned by the Settlement Agreement. The Settlement Agreement, now a
matter of public record, is in multiple parts. One is the “Development Terms,” consisting
of 8 single-spaced pages prescribing terms for future development of the Town Center,
supplemented by multiple exhibits. In keeping with the focus of the n;ediation, it is most
detailed in its block-by-block description of what is to be in the retail core on the west
side. Another key part is the “Business Points,” which requires the parties to submit an
agreed upon “Plan of Compliance” for review and approval by the Board, on the
understanding that absent Board approval of the Plan, there would be no settlement. In
the Business Points, the parties agreed that Board approval of the Plan of Compliance
would have to mean that (a) Newland and the builders were cxonerated of all findings
made or that could have been made in the suspended violation hearings, (b) dwelling
units already built were “grandfathered,” and (¢) the Plan of Compliance would govern
all future approvals of Town Center project plans and site plans. Id. 73. CTCAC agreed
to testify in support of the Plan of Compliance before the Board, and to thereafier offer
“particularized support to the extent consistent with this Settlement Agreement and all
matters relating to the Plan of Compliance and Plan Amendment process.” Id. 15. Two
other points proved to be quite important. First, Newland was required to obtain
CTCAC’s approval of amended site plans implementing the Plan of Compliance, Id. 9 4.

Second, Judge Howe was selected as the arbitrator for binding arbitration of any dispute



arising from implementation of the Agreement, with each side to the dispute “responsible

for their own attorney’s fees and the costs and expenses of all other professionals and

consultants.” Id. § 11.

The Plan of Compliance envisioned by the Settlement Agreement was
prepared by the parties in the weeks following execution of the Agreement, and
submitted to the Board with a cover letter from Newland attorneys on May 3, 2006.
Attachment 1. The cover letter, approved by CTCAC, describes the attached Plan and
explains its relationship to the Settlement Agreement as follows:

This Plan of Compliance was prepared in detailed
collaboration with and is assented to by Newland
Communities, Clarksburg Town Center Advisory
Committee (“CTCAC”), and each of the builders within the
Town Center. . . .

The Plan of Compliance is also being submitted in
furtherance of the mediated settlement agreement reached
among the parties. :

The Plan of Compliance consists of a2 comprehensive set of
baseline plans, a detailed narrative description of proposed
modifications to the baseline plans,...and supporting
exhibits depicting the proposed modifications, It is
anticipated that in the event the Staff recommends and the
Planning Board approves the Plan of Compliance, detailed
amendments to the existing Project Plan, Preliminary Plan
and Site Plan approvals will be prepared consistent with the
Plan of Compliance and submitted for review by Staff and
action by the Planning Board.

Id at 1. The attached narrative referenced in the letter, entitled “Major Elements
Making Up Plan of Compliance,” is a 12-page single-space document that amplifies on
_ the Development Terms while utilizing most of the Development Terms’® Exhibits. Its
exact wording was extensively negotiated by the parties during the four weeks between

execution of the Settlement Agreement and submission of the Plan of Compliance.



On June 1, 2006, the staff issued its report recommending approval of the Plan of
Compliance. On June 15, 2006, the Board conducted a hearing and, on motion of
Commissioner Robinson, voted 4-0 (Commissioner Bryant absent) to approve the Plan
with certain modifications. On August 17, 2006, the Board adc;pted a Resolution
approving the Plan with the modifications that were voted upon at the hearing, which it
described as the “Compliance Program.” Attachment 2.  The Resolution expressly
defines the elements, terms and conditions of the Compliance Program. Id. § 3. The
Resolution provides that the parties -- Newland, the builders and CTCAC -- “voluntarily
consented and agreed to the various elements, terms and conditions expressed herein for
purposes of the Compliance Program.” Id. The Resolution includes four Board findings.
Finding 4.1 deals with grandfathering. Finding 4.2 is a public interest finding, grounded
in the Board’s belief that completion of the Compliance Program will provide
“substantial enhancements to community amenities and facilities planned for [Town
Center].” Id. at 6. Finding 4.3 is the Board’s assessment that completion of the
Compliance Program is a lawful and appropriate altemative to fines and penalties, and
that “implementation of the Compliance Program will remediate and resolve all
Violations.” Id. Finding 4.4 is geared to public safety approval of street network
modifications. Id. In accordance with the Findings, the Board ordered “the Respondents
to comply strictly with each of the elements, terms, and conditions of the Compliance
Program. Id. The Board recognized that the Compliance Program had to be translated
into detailed, engineered plans that may require modifications, but correspondingly
assured the Respondents that, barring modifications required by law or unforeseen

physical project conditions, the Board “intends to require only such modifications that are



reasonably consistent with the Compliance Program.” Id. at 7. The Board instructed the
staff’ “to undertake all reasonable measures to detect and report to the Board the
Respondents’ compliance and non-compliance as the applicable case may be.” Id. at 6.
Lastly, the Board expressly reserved its authority to pass judgment on amendments to the
project plan, preliminary plan or site plans that are intended to implement the Compliance
Program. It did so as follows:
Subject only to such unforeseen [physical] project
conditions, applicable law and regulations, express terms of
this Resolution and the Compliance Program, the Board
expressly reserves all lawful discretion to consider,
approve, approve subject to conditions or disapprove any
such future application according to the law and merits
presented at the time.
"Id. at 7,
Backaround to the Submission Delays
The Board’s approval of the Compliance Program triggered a 3-stage plan
approval process that began right away, as the parties had agreed. Id. at 4. Stage 1 was
the immediate lifting of stop work orders on 78 units that were unfinished at the time stop
work orders were issued in 2005. Stage 2 was the approval of a revised site plan for
Sections 2D and GG and three Bozzuto condos, to allow completion of 118 units. That
was submitted and approved in 2007, and this work is well underway. Stage 3 is the
submission of a revised project plan, preliminary plan and site plans for the entire Town
Center Project. The Compliance Program directed that this submission be made by
October 26, 2006, and required the entire Project to be completed by June 15, 2010. Id, at

5. Since then, the project completion deadline has not changed, but various deadlines

have been extended in increments to today, with another 90-day extension sought.



The original deadline of October 2006 was Newland’s proposal; CTCAC
was hopeful the date would be met. On September 20, 2006, without objection from
CTCAC, Newland requested an extension of the preliminary plan, as well as the time to
submit new plans, to April 26, 2007. Newland’s explanation was that “additional time
would be needed to assemble and retain the necessary consultants and to design .and
prepare the submissions required...” Attachment 3 at 3. In keeping with this, it Wa§ not
until January 2007 that CTCAC first saw large-scale drawings of the site plan
amendments, at the offices of Torti, Gallas and Partners, Inc. CTCAC was very
encouraged by these drawings and, from CTCAC’s perspective, giving Newland more
time was fine if it meant getting the plans right. The Torti January plans ripened into a
full set of engineered plans submitted to the Board in April 2007, in keeping with the
extension you granted. In the meantime, again without CTCAC objection, Newland
sought and obtained a 12-month extension of the preliminary plan to April 26, 2008.
Attachment 4.

Newland’s April 2007 plans were the subject of full and complete DRC review
and comment during the period from April to July 2007. CTCAC participated in that
process, offering its own comments on the DRC comments, often in harmony with
Newland comments, in furtherance of the goal of prompt review and approval of the
plans. Staff scheduled the matter for Board ixearing on September 27, 2007, but Newland
requested a 90-day continuance. Attachment 5. CTCAC did not object, and before the
end of that 90-day period, all issues regarding the Stage 2 plans had been resolved and
the Stage 2 plans had been approved by the Board. Newland requested another 90-day

continuance, i.e., until March 26, 2008, which also happened to be the 12-year APFQ




approval expiration date. Attachment 6. Newland explained that additional time was

needed to “fully respond[] to agency comments.” Id. at 1.

Before the Board formally acted on this request, Newland submitted a
revised request on February 15, 2008. Attachment 7. Newland sought a six-year
extension of the APF approval and a 120-day extension of the review period. At that
time, CTCAC was unaware Newland intended to make major revisions to plans that had
been under scrutiny for the better part of a year. In emphasizing community review of
filed plans as a key component of the need for more time to finalize plans, Newland
likewise did not alert the Board to the possibility of major plan revisions. Newland’s
extension request, reviewed and approved by CTCAC, described the ongoing review of

the April 2007 filed plans in the following terms:

Since the approval of the Compliance Program, the
Applicant and the Clarksburg Town Center Advisory
Committee, Inc. (“CTCAC”) have worked continuously to
revise the plans for the Town Center consistent with the
intent of the Compliance Program and the requirements of
County agencies such as MCDPS and MCDPWT. To this
end, plans have been submitted to MNCPPC and other
agencies to amend the existing Project Plan and
Preliminary Plan approvals and for approval of a new
overall site plan for the project. A lengthy Development
Review Committee (DRC) meeting was held and
subsequent meetings with senior county officials,
Councilmembers and the County Executive have occurred
in an effort to resolve a number of complex technical and
policy issues associated with the revised plans. Continued
efforts in this regard are needed to assure the plans to be
considered by the Board have been thoroughly vetted and
modified as appropriate to meet all requirements of the
regulating agencies to assure the “buildability” of the
revised design from a regulatory perspective,

As the Board will recall, the Town Center, and the mixed-
use Core in particular, incorporate a uniquely urban design
in what was until recently a rural setting. The introduction



of mixed-use buildings, live/work units, concealed parking
facilities, strong building relationships to the street, and a
number of non-standard right-of-way sections is needed to
fulfill the vision set forth in the Compliance Program.
However, these design elements create a unique set of
technical and public policy issues. Moreover, the multiple
agency review process in Montgomery County creates the
need for extensive coordination among regulatory staff to
minimize regulatory conflicts and to address these complex
* issues. This has taken considerable time,

It is also important to remember the Project was shut down
completely while various site plan and permitting issues
were being investigated and while stop work order(s)
issued by the County remained in effect. As the Board will
also recall, its approval of the Compliance Program was the
culmination of extensive efforts by MNCPPC staff, County
agency staff, CTCAC, the Applicant and the Board itself.
The Compliance Program and the pending applications
provide the means to complete the project.

* % &

As detailed above, the Applicant has undertaken extensive
efforts to prepare final plan amendments in accordance
with the Compliance Program. These efforts included the
preparation and processing of the Interim Site Plan
Amendments which have now been approved. In addition,
the level of coordination among citizen groups, county
agencies, MNCPPC staff and the Applicant has been
significantly greater than typically encountered given the
complexities of the project’s redesign and the thoroughness
with which the community has been evaluating all aspects
of the project to assure its successful implementation. The
significant, unusual and unanticipated nature of events have
substantially impaired the Applicant’s ability to validate the
Plan, Moreover, exceptional hardship will result to the
Applicant if the validity period is not extended, particularly
considering the efforts undertaken by the Applicant and
others to implement the Compliance Program.

Attachment 7 at 1-2,6.
CTCAC’s endorsement of this request was predicated on the understanding that

all that was left to be done was some fine-tuning on the April 2007 plans that had already



been, in Newland’s words, subjected to “extensive coordination among regulatory staff to
minimize regulatory conflicts and address complex issues.” When I use the phrase “fine-
tuning,” | mean‘someﬂaing very specific and pivotal. CTCAC’s review of the April 2007
plans during May - July 2007 was careful and complete, and revealed, from CTCAC’s
perspective at least, no fundamental problems with Newland’s implementation of its
obligations under the Compliance Program in the April 2007 plans. There were, to be
sure, minor problems yet to be worked out, but nothing that CTCAC felt could not be
achieved with one productive day of mediation, or, on a worse-case scenario, a day of
arbitration.

By March 20, 2008, when the extension request came before you, CTCAC
had agreed to a mediation session with Newland later that month. Mediation unlike
arbitration, meant plan changes only by agreement, and CTCAC’s mediation goal was to
avoid arbitration over the minor details in the Apnl 2007 plans that had not yet been
worked out with Newland, particularly in the area of the rec center/pool complex. By
then, CTCAC had just become aware of Newland’s desire to make changes in the retail
core, but CTCAC was extremely skeptical that it would be convinced in mediation to
agree to major changes in the retail core. The Compliance Program design had been
extensively worked out over many months in mediation in 2<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>