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ear Chaizmar Derlage:

This letter is submitted on behalf of Brooke Venture, LLC {(*Brooke™) in
opposition 1o the proposed special ex eption modification. Brooke owns the office
building adjacent to the newly constructed office building of petitioner. Petitionier has
requested a modification to the special exception for his gas station/car wash/convenience

. store in order to provide parking for petitioner’s office building which is not located on
the special exception site. Brooke opposes the proposed modification on the ground that
the distance of the proposed parking from petitioner’s -office building and the imsafe
access from the parking spaces to the building will, as a practical matter, result in
employees and visitors of petitioner’s building not using the parking spaces. Rather, they
will use the parking spaces on Brooke’s property which provide closer parking and safer
pedestrian access.

As set forth in the attached comments of Planner Malcolm Rivkin, the parking lot
that petitioner proposes to locate on the special exception site 10 serve petitioner’ s office
building is greater than a football field in length from the office building. It is situated on
the opposite side of the gas station/car wash/convenience store from the office building,
It therefore requires parkers to walk 2 great distance from the parking lot, through the gas
station containing 6 gas pump islands. across the ingress and egrese for the car wash, as
well across the ingress and egress for the loading dock for the office building.

In order for 2 special exception modification 1o be granted, thers must be 2
finding that the modification “wil] not adversely affect the ... safety ... of ... visitors or

t e
WAL R
Werers

- P

" . . -
the nros o the anbrant asfo LNnEerTion R4
the azge avthe subject st .. 7" (Section f

S Ve VAN d dlomd o My o e b
.00 and tner the "use | will

4

nGT Create & iraific navard or raffic nuisance hecanse of 115 ... iocation it relation 1o oiher

ATTACHMENT NO. 1
p. 1 of 7



Derick Beﬂage, Chairman '
July 2, 2003
Page 2 |

buildings ... on or near the site and the raffic patterns from such buildings ....” (Section
59-0i-2.206) .

For the reasons set forth in the attached comments of Malcolm Rivkin, as will be
supplemented .by Mr. Rivkin and others at the hearing before the Planning Board, we
* believe it is obvious that the required findings of safety cannot be made. We therefore

urge the Planning Board to recommend denial. | '

We also note that petitionet’s construction of a new office building without
adequate parking is a self-created condition. It results from petitioner’s developing its
broperty in a manner contrary to the epresentations it made to the Board of Appeals
when it first obtained its special exception in 1998, As exhibit 21 to the original .special
exception proceedings reflects (a copy of the relevant portion ig attached), the petitioner

epresented to the Board of Appeals that in the area adjacent to the proposed special
exception, it would construct a “cleaning establishment” having “10 employees” and
containing “cleaning establishment 6,500 S.F. 1200 S.F. retail”. Parking, purportedly
adequate for this small use, was shown on the exhibit to be located in the fromt of the
building (facing Middlebrook Road).

The building that petitioner actually constructed is a rwo story office building
approximately 2 Y times the square footage originally represented, about 18,145 square
feet.  Much of the aréa that was originally represented as the parking area is now
occupied by the larger buiiding. (See a copy of the relevant portion of the special
¢xception modification plan attached to this letter). |

etitioner apparently intended that the parking required by the Zoning Code for its
larger building would be met by the employees and visitors using the parking spaces
located on the adjacent Brooke property. Thus, the petitioner designed the building
without an underground garage and very limited surface parking on petitioner’s own
property.

Brooke objecied to petitioner’s seeking 1o use Brooke's property o provide the
parking spaces required by the Zoning Code and timely filed appeals with the Board of
Appeals prior to construction of the building. (Building Permit and Use & Occupancy
Certificate Appeals are pending before the Board of Appeals). Rather than stopping
construction pending resolution of the issues on appeal, petitioner chose to continue
construction. It is well settled law that petitioner proceeded at its own risl. The fact that
the building has now been completed does not entitle the petitioner fo any favorable
equitable consideration. City of Hacerstown v, Long Meadow Shoppine Center, 264 Md.
481, 287 A.2d 242, 250 (1872 (Buiiding permit holder ook “calculated risk™ in building
while appeal pending.; In Te8ponse 1o Brooke's appeais, petitioner has filed thig special
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exception modification, again taking the calculated risk that the :,nemal exception o
modification will be approved. T ;

v

Because of the unsafe conditions, we urge the Planning Board to recommend - '
denial of the special exception modification.

RPSp“CT:fulIy submitted,
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Commenis of Malcoim D. Rivkin, PhD, AICP in Opposition ‘
\  to Special Excepiion Modification ‘ o
{(Mo. §.2351) ‘
2301 Middisbrook Road, Germantown, Marviand ‘ ’
June 26, 2003

P

f ]
Backeround for Opinior. T have been practeing urban and regional planner for
more than 35 years and have been cerified for sxper witness lestimony by courts amnd/or
regulatory bodies in Maryland, Virginia, and Defaware. In Montgomery County, I nave
undertaken numerous assignrmemts ror County agencies as well as private developers and
non-profit groups. I have also contributed o the literature of the fieid and have served on
e¢ National Academy of Sciences’ review commitiess dealing with planning matt=7s.

Based on that Sxperience, close review of the proposed Modification to the Special
Exception, and demiled field investigation of the site and jis surroundings, I have cory-
cluded as follows: This proposal would afford severs dangers - on & continuing bz sis -
o occupants of the on-site office building forced to park on a deck on top of the storrnwazer
management pond and walk across the full length of the service station and car wash be-
tween their parking spaces and the office building. This would be 2 safety hazard not
countenanced by the Zoning Reeulations of lontgomery County. '

Violations of Zoning Ordinance. This proposal would violate two provisions of the
Ordinance. |

Section 58-G-1.2 (&) “Will not adversely affect the health, saiety, security, mmiosais,

or general welfare of residents, visitors, or workers in the area at the subject site

irrespective of any adverse sffects the use ght have if esmblished slsewhers in the
¥

zone.

Secion 39-G-2-2.06 {Automobile fliling stavions) “The use 2r the proposed location
will not create & traffic hazard or traffic nuisance bezause of i1s location in relation to
sirilar uses, necessity of Wrning movements in relation to its access 1o public: roads
Or Intersections, or its location in relation io other buildings or eroposed buildings
On or near the site and the traffic patiern from such bulldings, or by reason of its
location near a vehicular or psdestrian sntrance or crassing 1o the public or private
school, park, playeround or hospital, or other public use or piace of public
assernbly ¢ ’
The Hazards. This proposal places 36 of 54 required spaces sast of the service station.
The casternmost boundary of this parking area would be more than 420 feet from the ep-
france 10 the office. The length of = footbal] fisld ic 300 fest. Over this distance, parkcers
will be forced to walk across six pump islands {accommodating up 1o 12 vehicle move.
ents at capacity}, the entrance and parking arez for the convenience stors, and the en-

fed

trance and exit for the car wash (2 blackiop area of aporoximately 220 faet in addition to the

parking lot itself) and the Ioadin g dock of the office building.

Even if the operator placed & chain nk or other fence betweer the paIking atez and the sta-
tion 1o force pariers to walk 1o the sidewalk on Middlebrook Road, no barrier conid SIOD

Enose pedestrians to take the shortest waik 1o and rom the office, directly zcross the pump
island driveways and the car wash =xit This proposal i¢ & disaster wairing w happer:.

w3 e d
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An additional sight spaces for the office building parking requirements are proposed Der-
pendicuiar to the pump islands by the Middiebrook Road sidewalk. Those parkers wvould
iacs even more dangerous conditions o access the office building,

=

According © a communication from the Washingt@ﬁ~Maryland—Deiaware Service Starion | ‘ ’

and Autcmotive Repair Association to this writer, a six-purnp-islend service statiop is very

large and is itself two-thres times the sczle of most service stations. ‘
1

Scale of Hazardous Movements, When the original Special Exception was gramted in :
1968, Planning Staff made an analysis of potential vehicle movements for the service stg- o
tion in comparison with an offjce puilding at that site, permitted by the I-1 zoning, The Co
Comparison was dramatic. The staff Teport sstimated Peak Hour AM rins generated would

be 208 versus 45 for an office. while Peak Hour PM trips would be 377 versus 74 as an !
office. That would mean 2-6 movements per minute, representing serious obsracies toany ) /
bedestrian movement on sits. Since no such pedestrian activity was contemplated, the ‘
Board of Appeals granted the Special Exception, citing no possibility of pedestrian hazards.

r '

Additienal Parking Shortfall

In his petition tw the Board for major modification o the Special Exceprion, attor ey
Abrams (April 8, 2003) requested approval of the handsome, eXisting stone patic and

fountain ar the right of the building (Ttem 4, p. 2). This was 1o permit the ovwner i place

“benches and/or mabies and chairs on the patio for the use of pamons and/or emp-loye=es.”

The only purpose for such placement would be for consumption, in equitable weather, of

food or drink purchased within the convenience store. Indesd. the large sign for the Town

Center on the property f=atures, in addition to the Car Wash, the C'afé operated within the

building including Quartermaine Coffee and Zxpresso Bar. No szating for consumption of

food is provided within the building. If the patic were to bs used for the Cafg,

Montgomery County Zoning Ordinance (Article 59-8) would require 15 parking ‘
Spaces/1.000 square fast, The patio is approximately 1,000 square feer in size, but absc- '
lutely no parking for such activity is provided in the bresent peation for modification.
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FROM : RIVKIN ASSOCIATES - RIUKI FAX NO. : 381 656 3441 Sep. 18 20083 11:22aM P2

Comments of Malcolm D. Rivkin, PhD, AICP in Opposition
to Special Exception Modification '
(No. S§.23351)
‘ ‘ 12301 Middlebrook Road, Germantown, Maryland
September 10, 2003 '

These comments supplement a memo I prepared for the July hearing in response to the first
submission of the applicant preparatory 10 its review by Planning Board and Staff,
Subsequently the applicant has made modifications 1o the proposal, and the new
submission is scheduled for Planning Board review on September 18. -

In my opinion, the applicant has made absolutely no modifications to the proposal which
enhance the pedestrian safety questions raised earlier. If approved, as I suggested earlier,
this proposal is a disaster waiting to happen.

The applicant has now proposed erecting certain barriers from the proposed office parking:
lot on the current stormwater management pond to the service station pumps and circulation
area. These barriers would, presumably, force people who park in that lot to take a
roundabout route to the office entrance utilizing partial sidewalks on Middlebrook Road
(Route A) or a newly constructed sidewalk from the parking lot that would snake around
the rear of the convenience store and car wash to terminate at a service entrance at the rear
of the office building (Route B).

Here are some dimensions to consider: In regard to Route A, from the western edge of the
parking lot on Middlebrook Road, traversing two major driveways permitting vehicular
entrance and exit from the service station, utilizing whatever sidewalks would be available,
the distance to the main entrance to the applicant’s office building would be about 450°. At

. the same time, a direct route from that end of the parking lot across the pumps and the car
wash 1o the ground floor entrance of the office building will be about 250°. In regard to
Route B, a direct distance to the service entrance from the mid-point of the parking lot
would be about 320°.

Route B is “theoretical,” however, because | am skeptical that the applicant can feasibly
create such a paved 5° path along the route shown on the site plan. Two difficulties are
clear. One is that the existing curb at the rear of the car wash entrance is close to & steep
grade drop, suggesting that a major retaining wall (not shown on the drawings) would be
required to build such a sidewalk. The second is that foor light posts, anchored by
concrete pillars, are in the route of the walk and would have to be moved o eliminate

obstructions for pedestrians. Such removal is not shown on the drawings.

In sum, despite the proposed modifications, I conclude that most parkers will take the
shortest possible route from the edge of the parking lot to their destination and will be
continually exposed to the safety dangers cited in our earlier testimony.

It is also well to mention that the applicant proposes to install “a sliding gate” at the western
side of the parking lot directly cast of the pump islands. This gate would presumably opcn
and close as it is traversed by vehicles entering the lot, preventing pedestrian access.
Nothing, however, would prevent drivers with passengers letting those passengers debark
as the gale opens. . . even further shortening their direct route to the office building
entrance.
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P.O. Box 41043
Bethesda, Marytand 20824-1043

Tel: 301-656-5155 e -
Fax: 301-656-3441 RlVl(ln o

Associates “
Planning and Development ‘ .
Services
To: Ki Kim : ’
Transportation Plasning Office, MNCPPC /4~
From: Malcolm D. Rivkin, AICP |
Subject: ' Additional Safety Considerations ‘Regarding Parking

in re Special Exception Modification NO. 8-235]
Germantown, MD Lo o
Date: September 8, 2003 ‘

As a follow-up to our meeting today, I am presenting herewith certain ar_idit.ional.
considerations relating to safety at the site. Each of these is backed by citations in the
literature that are quoted or referenced. These materials are accessible by the Internet, the
library at the Transportation Research Board, or in MNCPPC reports.

1. The “Bible” of parking facility design is The Dimensions of Parking, Fourth
Edirion, produced by the Urban Land Institute and the National Parking Association. It
places a major emphasis on pedestrian safety and summarizes its guidelines as follows:

v “Because of the combination of vehicular and pedestrian maffic associated
with all parking facilities, the possibility of serious injury to a patron or
employee must be minimized, and therefore addressed during the early
planning stages. In addition, before opening for business, each facility
should be carefully reviewed to identify potential safety or security concerns
that might have gone overlooked during the planning effort”!

Based on the evidence we have presented about hazards to the pedestrian between the
proposed parking facilities and the office-building entrances, it is difficult to establish
that these guidelines were addressed.

2. The service station-car wash-convenience store-ATM facility which intervenes
between the proposed parking area and the office building is larger than any other
service station compleX in the Germantown area and generates considerable peak hour
traffic to interfere with office-building-bound pedestrians. Indeed, the Washington-
Maryland-Delaware Service Station and Automotive Repair Association has told this
writer that a six pump island service facility is two-three times as large as normal
service stations. It is designed for significant on-site traffic. In fact, when the original
Special Exception was heard in 1998, the Planning Staff report estimated the expected
site generated traffic as much higher than might be expected if the site were developed
as an office. Estimates were dramatic:

! The Dimensions of Parking, Fourth Edition, Urban Land Instiute and Ntional Parking Association,
Washington, DC, 2001, p. 145

= Land Use Management « Economics « Market Analysls » Public Participation « Negotiation = Impa ™~
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RIUKIN ASSOCIATES RIUKI FAX NO. : 381 656 3441 Sep. @2 2883 88:46PM P3

Peak Hour AM trips generated were 208 versus 45 as office, while Peg.k PM trips
would be 377 versus 74 as office.2 That means 3-6 movements per minute,
representing significant concerns for any pedestrian activity on site.

3. Tazards are increased because of the mix of vehicles that patronize service stations
and convenience stores (car washes aside). Research reports show SUVs and Panel
trucks increasing® in the vehicle mix, and these block pedestrian visibility. Ina special
study of vehicles parked at retail facilities in the Washington, DC Metropolitan Area,
Christopher Tacinelli found the mix of small and mid-size cars only 52%, while large
cars, SUVs, vans, and panel trucks comprised 41 percent of the total.

4. Off-roadway pedestrian accidents are drawing iqcreasing concem around the
country. In a study of 1443 pedestrian and pedestrian/motor vehicle accidents reported
to hospital emergency rooms, Stutts discovered that 657, or 45% occurred in parking
lots, driveways, yards, or sidewalks as distinguished from roadways themselves.

5. Of extreme significance is that, if the proposed parking is permitted to g0 foward,
that would completely reverse two key findings of the Board of Appeals in granting the
earlier Special Exception. :

“The proposed Special Exception will not adversely affect the health, safety,
security, morals or general welfare of residents, visitors, or workers in the
area. The subject nse is a typical automobile filling station with ancillary
convenience store and carwash, and there is no reason to believe that it will
have an adverse affect on anyone in the area.” §

“The use at the proposed location will not create a traffic hazard or traffic
nuisance because of its location in relation to similar uses, necessity of
mrning movements in relation to its access to public roads or intersections,
or its location in relation to other buildings or proposed building on or near
the site.””

Please note also that the context is not a CBD where vehicles have to be more attentive
to pedestrians. A convenience store and ATM in 2 Jess-developed area off an
expressway is a quick in-and-out situation where normal hazards to pedestrians are
compounded. : '

CC: Norman Knopf, Esq.

2 Montgomery County Department of Park and Tlanning, “Special Exception Automobile Filling Station,
Middicbrook Road west of Waring Station Road, Getmantown™, Septernber 25, 1998, p. 5.

? Jameg E. Staif in “Infroduction”, The Dimensions of Parking, op. ¢it. pp 4-5.

4 Christopher Tacinelli,"The size of Vehicles Today, Parking and Maneuverability,” presentation at the Year 2000
Institute of Transportation Engineers Annual Meeting, p.3.

$ Janc C. Stutts, “Non-motor Vehicle and Non-Roadway Events”, 41st Annual Proceedings, Association for the
Advancement of Autornotive Medecine, Orlando, FL, November 1997, p. 144,

6 Board of Appeals for Montgemery County, Casc No, §-2351, Petition of Mid-Atlantic Petroleumn Propertiss,
LLC, Opinion of the Board, November 2, 1998, p. 5.

7 Ibid, p. 6
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Attachmgnt D

MONTGOMERY coum,.
DEPARTMENT OF PERMITTING SERVICES : ‘
255 Rockville Pike, 2* Floor NOTICE OF VIOLATION

Rockville, Maryland 20850-4166

FOR MONTGOMERY COUNTY, MARYLAND the undersigned issuer, being duly authorized, states that'
On, APy 78, 20%  the recipient of this NOTICE, _“STanitey Do Abams, ESaViLe

| Date 1 | Recipient's Name

who represents the permittee/defendant, 10 - Artriti /Wueum fesPraties

Permittee’s Name

t

is notified that a violation of Montgomery County Code: SE'C/T'IWJ 57—@’1.3C_‘\%§ 'ZéUﬁ‘tth'ﬂré Qmm@:
FRAB st HimGes Mide “b Tite BUILENG WHEN Coufparen To £t 105 150 amo 1506 WiTH-
20T {',ouid'?q Bosno 9 Apbenie Aprovir . Thete 15 Mo Bohto APtivAL Esp EXRTEREW- cHANGES
Wi Cmmmmen 1o BAMGIT Nbe %(M F_ARD Bo(), e Svedeel floterTy UsT
(25l Musedeonk gord Lather ’ﬂrfm*rbtt Aefone AdDten= Ulsgzp @@,ﬁfam

exists at: (2%50] MivoLe %/"'UD?— Lonbd él«f./?,mﬂ';\lﬁwr\l HUBEAAND . S fecife EXCEPTIoN CAsE Np. 5-255|

Location Case #

The following corrective actidn(s) must be performed immediately as directed, Cetinn Th= InTetins. oo {Ayovi

¥ Mlkovey Uz Leors. Lemeve e sBne Dpfio hrid Coontiun Ario WiTk The EXIT Dop 2, ozlwfﬁé
{ouiduion Ao 2. Lgnpe ki EXela UMM RT bufuees Tnisiune Wy bpvace Moy uTen Dgamane
8 W Cixiee, N BER's Deneien onl fNeHte $e16-39 €t Tatiis Are Bantines fen b fuin,
Z@Wz e Kt b T T t) o STRuRE, Feouive 16 The Dedhtiment, AcTunc Helpr o€

Az (fpoty lemsinp ke G’rNOP‘q fasonee, 18 be Leliters Witk 7 Lecsen Fyruees, 4o Perfean,
fedues O 506 0 ¢ he oot EnCLecvee T8 [0'vi5", Lerpve EXoTNe Prekinie LoT STeabing Knb MAtk-

W f See attached Inspection Repori(s) for additional violations and/or required corrective actions.
At PeoveD.
CJ An inspection fee of § is required in addition to any application fee(s).

Permit Number: Code/Edition; M/ONT Co. (oo

Re-inspection Date(s):

Failure to comply with this notice will result in the issuance of one or more $500.00 civil citations.

O A STOP WORK ORDER is also issued this date at the above referenced project. All construction activities on
these premises must cease immediately. Only those activities required to correct violations may continue. Perm:ss:on

is fECJUII’Ed to resume construction.

ISSUED BY: Z[AnLem N LAteel- %ém /94‘ /""9/"3 ———

Prirfted Name * dignatuie” Date B

Phone No. 2 %70 345k

RECEIVED BY:

Printed Name - Signature Date

Phone No. Sent by Registered Mail/Return Receipt On: l/?z‘hlé 2, '
. T N

RECIPIENT’S SIGNATURE ACKNCWLEDGES RECEIPT OF A COPY OF THIS NOTICE OF VIOLATION




	
	
	
	
	
	
	
	
	
	
	
	

