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HEARING EXAMINER’S REPORT AND RECOMMENDATIQN
I. STATEMENT OF THE CASE

Petition S-2529, filed June 3, 2002, requests a special exception to permit a mamufacture of mulcﬁ and
compost use on Parcel P400, which is a 77-acr¢ parcel located.. at 15315 Mt. Nebo Road on the east sidé of Mt.
Nebo Road in the Rural Density Transfer Zone at a location near River Road, southwest of Poolesville. The
application was filed jointly with Petition S-2527, which requests a special exception to permit a wholésale
horticultural nursery on the subject property, and with Petition S-2528, which requests a special exception to
permit a landscape contractor use on the site. .

By Resolution dated July 31 , 2002 and _effective September 13, 2002, the Board of Appeals referred the
above-captioned matter to the Office of Zoning and Administrative Hearings (OZAH) acting under the
provisions of §59-A-4.125 of the Montgomery County Zoning Ordinance. The Board requested the OZAH to
schedule and conduct a hearing on the petition and submit a report and recommendation for consideration by
the Board. By Resolution adopted June 26, 2002 and effective August 28, 2002, Cases S-2527, S-2528 and S-

2529 were consolidated.



The instant petition was initially reviewed by the Technical Staff of the Maryland-National Capital Park
and Planning Commission (M-NCPPC) who, in a report dated November 15, 2002 (E;ahibit 36), recommended
approval of the Petition subject to three general conditions applicable to all ﬁuee petitions and five conditions
~ applicable to the manufacture of mulch and compost contract;)r use.! The Planning Board considered the
Petitioﬁ on November 21,2002, and, by a 5 to 0 vote, recommended‘approval of the first p'h‘ase of each special
excepﬁon subject to 3 conditions in aalaition to the conditions recommended by the Technical Staff (Exhibit
43).

Initially, a hearing was scheduled by the OZAH for Octéber 18,2002. This hearing wag réscheduled to
December 13, .2002 to permit the Planning Board to issue its recommendation prior to the commencement of '
the hearing. At the request of the Opposition, the hearing was rescheduled to February 10, 2003 and was
rescheduled again to March 4, 2003. A public hearing was convened'by the undersiéned Heanng Examiner on
March 4, 2003. Subsequent hearings were conducted on March 7, 2003, ‘March 18, 2003, April 4, 2003,

April 22, 2003, May 2, 2003, Jane 20, 2003, July 7, 2003 and Septémber 5,2003. In addition, at the request of
the Oppesition, the Hearing Exar.niner conducted a site visit on May 6, 2003. Various scheduled hearing dates
from March to September 2003 were postponed at the request of one or more parties.

During the course of these proceedings, People/s Counsel attempted to mediate disputes between the
Petitioner and the Opposition. People’s Counsel reported to the Hearing Examiher that, while he believed that
certain issues were subject to resolution, the parties were unable to complete negotiations in face-to-face
meetings. The undersigned Hearing Examiner offered the parties fhe opportunity to participate in voluntary,

non-binding, “off the record” mediation to determine if the Petitioner and the Opposition could resolve their

- ! The Technical Staff also proposed separate conditions that would be applicable only to the
whelesale horticultural nursery use and to the landscape contractor use,
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differences. The parties were advised that tfley were not required to participate in .this process, any agreements
reached by éorpe, but not ail of the parties, would not be binding on any party that did not wish t;) be bound and,
nbthing said or done in the mediatién sessions would be considered evidence of record or would_be considered
in connection with the Hearing Exmﬁiner’s Report and Recommendatién to the Board of Appeals.?

At the conclusion of the mediation sessions, a status conference was held on August' 20, 2003, to

determine if, subsequent to the mediation sessions the parties were able to resolve any outstanding issues

[ . ] _ ' . .
without the assistance of the mediator. At the status conference, it became clear that, although many issues

were being addressed, the parties had irreconcilable differences. The Hearing Examiner requested that the
Petitioner 'prep'are revised proposed conditions of approval including those modifications that the parties were
able to agree to through the mediation‘process and to sub.mit those to the Opposition for review. Members of
the Opposition agreed to meet with People’s Counsel on August 28, 2003 to review the reyisgd proposed
cénditions of approval and to advisg the Petitioner, on August 29, 2063, of any discrepancies between the
reﬁsed proposed conditions and the Opposition’§ understanding of the agreements reached by the parties, as
well as any proposed cian'fying language. The Petitioner was then to submit final proposed conditions of
approval to the Opposition on Septerﬁber 2, 2003 so that the Opposition could identify any ilssues that the
Opposition believg:d were not adequately addre;sed when the Opposition presented closing arguments which

were scheduled for September 5, 2003.

? For a more detailed discussion of the mediation process see Exhibit 140. Mediation
sessions took place on July 28, 2003 and July 29, 2003. Although several modifications to the
Petitioner’s plan of operations were made and the Petitioner consented to certain conditions of
approval regulating the Petitioner’s operations, several parties,remain in opposition to the -
Petition.
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On September 5, 2003, a hearing was convened and certain materials that the parties had réqlllested or
had agreed to provide prior to the close of the record were submitted. People’s Cm‘msel was unai:le to attend
thé September 3, 2003 session and, at his request, closing arguments were rescheduled for October 1, 2003.
Closing argument was held on Octoﬁef 1, 2003 and the record was left 6pen until October 7, 2003 for the
submission of | two documents discussed at the closing arguinent, to wit: the Petitioner’s final revised 'pro'posed

conditions of approval and a revised phasing plan. On October 7, 2003, the record was closed.

'

!

II. BACKGROUND FACTS
For the convenience of the reader, the background facts are grouped by subject matter. Where there are
any conflicts in the ev-idence, they are resolved under the preponderance of evidence test.

A, The Subject Property

The subject property 1s a 77-acre parcel located on the east sidel of Mﬂ Nebo Road in the Rural Density
Transfer Zone at a location near River Road, southwest of Poolesville. The address of the subject property is
15315 Mt. Nebo Road, Poolesville, Maryland. The location of the site‘is depicted on page 6, infra. Of the 77
acres comprising the subject property, the Petitioner initially proposed to use 10.4 acres for the mulch and
compost manufacturing operation *, 7.8 acres for the nursery operation, and .33 acres for the iandscape '
contractor use. The 58-acre balance of the .p,rope.rty Wg}_.;_,’_Ld_--Temain in forest or agricultural opefations.

| The property currently contains one single family dwelling and two storage buildings. The majority of
the land remains in agricultural use, opén field or with forest cover, and row crép agriculture has been the
primary use of the property. The northeast side of the site contains a portion of a small stream that flows east

toward Horsepen Branch.

3 During the course of these proceedings, the Petitioner, modified its proposal to reduce
the acreage devoted to the manufacture of mulch and compost from 10.4 acres to 3.7 acres.

-5-
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Access to the property is via two existing gravel driveways. Oné dn'veway- runs near,the northern
property boundary to the dwelling and storage buildings. The other driveway extends in an easte;rly direction
ﬁ'bm Mt. Nebo Road approximately through the center of the property to the rear (east) section. The subject
property is generally level, dropping‘ sli ghtly toward the east. There aré two ponds on the proi)erty with a
maximum depth of 4 to 6 feet and covering approximately one-half acre each. The ponds are locatedl between
ﬁe southern <|:l‘riveway‘ and the forested area along the northemn property boundary. There is a slight ridge at the
approximate |centtar of the property; draining to the east and west. The location of the drivev\;ays, fields,
forested areas and other existing conditions can be seen on the final phasing plan (Exhibit 161(b)), a reduced
copy of which is reproduced on page 8, infra.

| An area qontai:ﬁng approximatély 3 acres at the éast end of the subject property is currently used for the | |
manufacture of mulch and compost for use on the crops raised on the property. The PetitiQngr asserts that this
is a use permitted By right in connection with the continuing farming activity on the property. The Opposition
disputes the Petitioner’s contentions regarding the existing operations.

The subject property surrounds a parcel containing approximately 6 acres owned by Mr. and Mrs. John

D. Egly. Mr. and Mrs. Egly’s property contains a home, barn and horse pastures.

B. The Neighborhopd and Its Character

The surrounding area is wholly within the agricultural reserve and is rural in nature. Nearby uses
include agricultural operations to the north, east and west, and several large lot residential uses to the south.
Adjacent properties to the west, cast and southeast are heavily wooded. The large lot residential uses to the -
south include a mixture of open fields and woodland. The size of the parcels, location of buildings and extent .

of tree cover on nearby properties is depicted on the vicinity map reproduced on page 9, infra.
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VICINITY MAP FOR
TWIN PONDS
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C. Summary of Proposal

b

As indicafed above, the Petitioner proposes to-operate a mulch and compost manufactl_.lrin'g operation
albng with a wholesale horticultural‘ nursery and a landscape contractor use on the subject property. The
Petitioner proposes to manufacture aﬁd sell (on a wholesale basis) a “soi] amendxﬁent" agriculiural product that
is used as an additive fo soil t6 provide additional nutrition for growing agricultural and horticultural products.
The Petitionell' Ibegan making this product for use in the existing agricultﬁral operation on the site but, with -tﬂe
special e);cepiion‘approval, plans to sell the product fo others. Also, the product would be u‘séd by the proposed
landscape contractor operation. |

The manufacture of mulch and compost primanly would take place in &e spring, summer and early fall

as little organic material is available during the winter. Periodic maintenance of the product is the primary

activity in the winter, - , .

As originally p.roposed, ultimately there would be three phases for this activity uﬁlizing 10.4 acres (see
Exhibit 5). During the course of these proceedings, the Petitioner agreed to delete phases 2 and 3 froﬁ1 the
Petitioner’s proposal. The revised proposal (formerly phase one) would utilize approximately 3.7 acres and
- would be located at the easternmost tiﬁ of the property. The mulch and composting area wou'ld be shielded
from surroundiné properties by existing forest and, trees and berms to be installed by the Petitioner. The
portions of the adjoining properties iﬁxm‘ediately adjacent to this operation are heavily forested. Part of the
forest to the south, located on an adjoining propeﬁy, is subject to a Forest Conservation Easement._ The areés \
originally proposed for phases 2 and 3 would remain in ¢rop production.
The creation of the compost product involves composting organic products that are then mixed with
‘topsoil in various proportions depending on the request of a customer for various horticultural conditions. The

»
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organic material to be used consists of grass, lea{res, wood chips and ground brush,* This @atcﬁa] is generally
gathered by landscape contracting operations (the Petitioner’s and others) and bréu ght to. the site by truck. The
materials are ‘dumped into a “surgg pile” until needed. The material is sorted to separate out non-compostable
debris which is then disposed of off site.” The remaining wood was;é is placed in the composting areas and
arranged in ‘lolng rows, called “windrows.” Thesc “windrows” would be approximately tent (10) feet tall, twenty
(20) feet wide and up to three hundred (300) feet long. The size and shape of the surge pile would change
regularlly agmaterial is faken to form windrows and new material is brought to the site. Asa result, any
material not immediately incorporated into a windrow is regularly being manipulated, which begins the
composting prdcess. The su.rge pile would not exceed twenty (20) feet tall, twenty (20) feet wide and one
hundred and fifty (150} fect long.

The Petitioner expects that most of the trucks that deliver the orgaﬁic material w?uld then pick up'loads

of the soil amendment or products of the wholesale nursery. Many of these trucks would be a part of the

landscape contractor use operated from the site.

4 Originally, the Petitioner proposed to include manure in the mix. During the course of
these proceedings the Petitioner agreed that manure would not be used in the mulch and compost
manufacturing operation.

> The Petitioner’s Statement of Operations (Exhibit 152) provides that only Natural
Wood Waste, as defined by COMAR 29.04.09.02(b)(4) (“tree and other natural vegetative refuse
. . . includ[ing] tree stumps, brush and limbs, root mats, logs, leaves, grass clippings, .
unadulterated wood waste and other natural vegetative materials”) would be accepted for
composting. Any unacceptable materials, such as treated wood or plastics (“rejects”) would be
placed in the appropriate container and removed from the property. In the event a load is
brought to the site substantially contaminated with unacceptable materials, the entire load would
be rejected and the driver would be instructed to return the materials for alternate disposal. If
materials are discovered during final processing (when combined with topsoil) which are not
fully composted (“overs”) the materials would be combined with a new windrow for further
decomposition, after being processed into smaller pieces, if necessary.

S11-



In order to provide for an efficient decomposition process, certain materials, such as tree stumps,
branches, efc:., must be broken down into smaller pieces before they can be incorporated into_ a v\‘ri'ndrow. To
' Hreak down thqse materials, the Petitioner anticipates contracting with an'indef)endent contractor to bring a
processor to the property. This proéeésqr, which is a noisy machine, wbuld be uSed at least once a month to
ensure that ra;vv materials can'be promptly transferred to é windrow. 'The Petitioner agreed to use thé prdcessor ‘

no more than three (3) days in a month and to limit the hours during which the processor would be used to 8:30
a.m. to 41:30 ]'3m on weel%days. The processing occurs near the eastern end of the property,'_.away from the
nearest residential neighbo;‘. |
Depending on the moisture content and temperature of the windrows, the windrows are turned by a
specialized mac.hine, on an “as needed” basis. The machilne can turn the six existing win&ows in one to two
hours. Once the material has composted completely, it is combined w?th tobsoil, by processing through another
specialized machine and stored under the existing pole barn to keep dry This processing machine would be
permanently located adjacent to the pole barn and‘ would run as needed only during daytime hours. Eventually, .
| the same truck that drops off the original materials would be able to take out a load of the new “soi}
: amendrnent." Currently, the chpostihg operation for the farm use utilizes (1) a loader to tu.lrn the windrows,
sort the surge pivle gnd manipulate the other matgﬁals on site, (2) a machine designed té grind/chip/shred wood
products; (3) a tractor with an attachment to sort raw materials and to genérally control the environment; and
(4) a trammel screen, soil shredder and/or soil screen to sift larger pieces from final product. In addition, the
contractor that runs the grinding/processing machine often brings one to two track loadefs to the property to
facilitate the flow of material through th;a machine.
The Petitioner anticipates opert;ting in a similar fashion if the special exception is approved, but requests

the flexibility to use machines not currently utilized at the property that would make for a more efficient

operation, including: (1) a specialized windrow turner or windrow turner attachment for a tractor (tractor used

B

-12-



on the farm); (2) a processor run by a typical tractor/combine diesel engine (such as a "Bandit:‘ recyclor) to
break down raw materials into smoller sizes; (3) one to two tractors (also used on tho farm) to maoage and
ﬁove materials; (4) one to two front-'end‘or track loaders (2 ¥ - 5 cubic yard bucket) to manage and move
materials (also psed as part of the nursery operation and farm operation);l (5) up to another ono'(Z) loaders that
may be brought to the site by the haulers when material or equipment is taken to the site but, these loaders

would not stay on the site; and (6) a trammel screen, soil shredder and/or soil screen to sift larger pieces (not

fully decomposed) from final produot.

In addition to the landscape contractor vehicles (3-2528), other deliveries of composting materials and
pick-ups of finished product would be accomplished by unrelated landscape contractors. The vehicles used
would be commercial pickup trucks or similar vehicles (as models change) a maximum of 30 feet in length,
with the largest having a roll-off (dump) bed with a 30 cubic yard capaoity and with a weight of less than
26,000 pounds (13 tons). In full ope;a,tion, the _proposed use may generate up to eight vehicles per day. The
trips would generally arrive and depart outside of ‘peak periods, but not before 7:00 a.m. or after 7:00 p.m. One
full-time employee would be associated with this special exception (currently, the fenant farmer managing the
 farm on the property) to “turn” the windrows and collect and load material. This employee would cither be a
Certified Compost Operator (defined below) or would pe supervised by a Certified Compost Operator/member
of the Petitioner-LLC. Up to two employees of the wholesale nursery or landscape contractor uses may assist
on an as-needed basis. In a_ddition, private contractors would visit the site to grind the raw materials (up to
three days per month) and/or clean the sediment traps. A person certified by the Maryland Department of
Agriculture as a Certified Compost Operator would be on duty or on call twenty-four (24) hours a day.

The Petitioner submitted an analysis of the anticipated amount of water usage from the operation of the‘
proposed uses that breaks down water usage by amounts related to the nursery operation and to the manufacture

. of mulch and composting operation. The nursery operation usage is measured in gallons per day while the



composting operation usage is measured in gallons per year. According to Techniéal Staff, this ini;o;mation
indicates tbzﬁ the maximum amount of water usage from the combined operations in any given dz;y would be
6,.1 80 gallons; below th¢ 10,000 galions per day “heavy user” ihreshold. This analysis assumes there will be no
rainfall, which produces a “worst-caée” scenario and consequently, usuﬁes more water usage than is likely to
occur. Becanse the 'm‘xrséry stock would normally requirewéter eight months of the year, thé averagé annual
wﬁter use indicates a minimal water usage of less than 2,000 gallons per day for both operations. Some areas of
the remailndexl of the propérty that would continue to be farmed may also require irrigation. _.

Run-off from the co_mpostiﬁg .area would be managed by earth berms, sediment traps, or a combination
thereof (as shown on the revised Special Exception Site Plan, Exhibit 154) to ensure that compost material will
not leach into the ponds or wetlands on the property. 'Ihé Petitioner plans to reuse any run-off to irrigate the
windrows and speed manufacture of the soil amendment product. The *sediment traps would be maintained and
cléaned at least annually to eliminate any potential objectionable odor‘.

To ensure that environmental concerns areladdressed, the Petitioner, in consultation with the
Montgomery County Soil Conservation District (“SCD”) has developed a sedimentl contrpl plan for the
‘ propqsed composting operation, andlw‘ill install any necessary sediment control and stonnwz;ter management
control measurcé. _Ti:is plan includes 50-foot wi;ie gragg swales and berms to direct run-off to specialized
retention facilities where the water can be recycled for use on the windrows or held until any contaminants have
been broken down. All sediment and efosion controls would be located outside the stream valley buffer. The
final plan must be submitted to the M-NCPPC Environmental Planning staff for verification prior to issuance of
sedimentation and erosion control permifs from the Department of Permitting Services (DPS).

Odor assoctated with the comp;)sting activity would be controlled by “turning” the windrows on a

regular basis. Compost that is properly made under aerobic conditions would have an earthy aroma that is not

-14-



offensive. Decomposition of the organic material is carried out by aerobic bacteria (occurring only in the
presence of bxygen). Aerobic bactenia produce more heat and fewer odor-causing by-products t.h'an their -
anaerobic countérparts. In order to prevent anaerobic conditions from ncc’urring in the surge pile, any grass
clippings delivered to the site would be incorporated into windrows, in an appropriate mixture, within 48 hours
of arrival. Ae;atin g the windrows regularly supplies oxygén Ito the core, as well as the outer'layers, of the
windrows to maintain sufﬁciently aerobic conditions to eliminate the cadsc of odor from an anaerobic action.
To assess’ the need to aerafe the windrows, the Petitioner has agreed to take frequent oxygeﬁ ievel and <
temperature readings. Although the original proposal anticipated including manure into the compost mixture,
the Petitioner amended its Statement of Operations to provide that no manure Qvill be accepted for composting
s0 as to further avoid any potential odor source. |
The Petitiéner,— in conjunction with preparation of the State perlpit discussed below, apd after
coﬁsultation with the local Fire and Rescue Department officials, has developed a Fire Prevention Plan for the
manufacture of mulch and composting use. In addition to complying wjth all usual local and state 'regulations
relating to fire prevention and suppression, the plan contains the following suppleﬁentﬂ elements that the
- Petitioner has proposed as conditions of approval for the proposed special exception. |
1. No smoking permitted on the site of thig:@_pgcial Exception.
2. No burning of wood waste is penﬁitted on the site of this Special Exception.
3 A “dry” fire hydrant will be installed along the gravel path leading into the property alongside
the existing ponds and will connect to the two ponds to altow Fire and Rescue Services to draw
water from the ponds for fire suppression purposes. Water from the ponds may not be used for

any other purpose.

4. Monthly inspection of the existing gravel road. The gravel road shall be maintained in
accordance with the Statement of Operations (Exhibit 152).

»
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5. Implementation of dust suppression measures relating to the gravel road and windrows as
described in the Statement of Operations.

6. Regular inspection of the windrows by a Certified Compost Operator. Windrows will be turned
. when mternal temperatures reach 140 degrees Fahrenheit. .

7. Windrow size is llrmted to ten (10) feet high, twenty (20) feet wide and three hundred (300) feet
-long; the surge pile is limited to twenty (20) feet hrgh twenty (20) feet wide and one hundred
fifty (150) feet' long.

The proposed manufacture of mulch and compost use requires permits from the Maryland Departments
of Environméot and Agriculture. Specifically, a Natural Wood Waste Recycling Facility Perrnit from the
Department of Environment and registration of the “Soil Conditioner” (i.c., the compost), with the Department
of Agriculture will be required. The Petitioner must obtein the State permits before the proposed operations can
commence, |

The Natural Wood Waste Recycling Facility Permit requires th_e submission of: (i) a statement of
operations, (ii) an approved sediment control plan and stormwater marragement plan and (iii) a fire suppression
plan, among numerous other items. The Department reviews the documents for safety and environmental
concerns before issuing the permit, and inspectors are permitted on-site to ensure complience with the terms of

- the approvals. |

Registratio_n of the “Soil Conditioner” is requirei;_‘lﬁ____:t._o._,allow the State to c.ategorize and traclr the sale of
the materials. The Department of Agriculture is permitted to sample the compost to ensure that the material
meets specific standards and to inspect the property for compliance with standards. In addition, the Petitioner '
must comply with the regulations established by the Maryland Department of the Environment, as codified in

COMAR 26.04.09, et seq., and in the General Permit Condition for the Operation of Natural Wood Waste

Recycling Facilities as they relate to this special exception.
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To buffer the Egly property from impacts from the propésed uses, the areas of the Subject Property
around the Eglys’ property, comprising agricultural and forest uses, are proy;osed to rémain in those uses. The
Petitioner has also proposed creating a 100 foot “buffer” area along the bounaa.ry with the Egly property. The
“buffer” would include trees and/or shrubs near the property 1£nes, some existing and some to be planted,
supplefnentegl by an érea of crops to a total, combined depth of one hpndrcd feet from the property boundary.

| All three requested special exééptions would utilize the existing gravel road on the Subject Property for
ingress and egress. According to the Petitioner’s Statement of Operations (Exhibit 152), this road would be -
maintained on a regular basis to ensure that the road remains in safe and passable condition for ‘ﬁre equii)ment;
Such maintenénce would include monthly inspections to identify.‘and fill any potholes and the addition of
gravel or asphalt tabs to the entire road surface, as appropria_te and, as permitted by the Department'_of
Permitting Services.® Dust control measures would include wateﬂné the road as neéessa.ry (i.e., when dusty)
to maintain a préper surface for travel and comply with the Mantgomery Qounty air pollution rcgulations
relating to dust.

Finally, the areas of the Subject Property not used for the special exception uses would continue to
operate as a functioning farm or be retained as forest. The farming activity has seasonal harvests where trucks
and other vehicles, along with additional workers, enter and exit the property to plant and cultivate the fields,

and later to harvest the crops.

‘The Petitioner agreed to the following conditions of approval with respect to the Manufacture of Mulch

and Compost use (see Exhibit 161(a-2)):

¢ Asphalt tabs are remnants from roofing shingles that are “sprinkled” on the roadway and
naturally bond together with heat and traffic to provide a dust-suppression and noise-reducing
layer over the gravel.
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If required by Chapter 22A of the Montgomery County
Code, a Final Forest Conservation Plan must be submitted
prior to issuance of a Sediment and Erosion Control Permit.
This plan shall indicate placement of Category One
conservation easement on all areas required for forest
retention by the Forest Conservation Law.

Hours of operation for the operation of general equipment

for this use are limited to 8:30 a.m. to 4:30 p.m.,, or -'
daylight hours, whichever is less, Monday through Friday.
However, deliveries may occur between 7:00 a.m. and
7:00 p.m., Monday through Friday. Saturday operations
shall be limited to pick-ups and deliveries in conjunction
with the Landscape Contractor operation; provided that
employees will be permitted to monitor the windrows and
perform any necessary operations to maintain safe
conditions at the site on Saturday and Sunday.

Petitioner must obtain approval of the required Sediment
and Erosion Control Permit by Montgomery County
Department of Permitting Services based on the plan
prepared by the Montgomery County Soil Conservation
District. The plan.shall include, but not be limited to, fifty
(50) foot wide grass swales, berms and sediment basins.
All sedimentation and control measures must be located
outside the stream valley buffer.

No more than eight (8) vehicles per day may make
deliveries and/or pick-ups from the property, excluding
deliveries and/or pick-ups via the vehicles used for the
Landscape Contractor opgration. A log of the times and
dates of each delivery and/or pick-up, excluding Landscape
Contractor pick-ups and deliveries, shall be maintained by
the Petitioner in the same form as the sample log submitted
to the record (Exhibit 150).

The Petitioner is limited to use of a processor for grinding
and/or shredding raw materials to no more than three (3)
days per month. Use of this machine is limited to
weekdays between 8:30 a.m. and 4:30 p.m. A log, in the
same form as the sample log submitted to the record, shall
be maintained to identify the days and hours of operation of
the processor. '
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Only one tractor trailer per month may visit the site in
conjunction with this special exception.

Petitioner must receive all permits required by state or ‘
county. agencies. '

t '

The operation must implement the fire prevention plan

‘below:

i.

2.

No smoking permitted on the site of this special exception.

~ No burning of wood waste is permitted on the site of this special *

exception. '

A “dry” fire hydrant installed along the gravel path leading into the
property alongside the existing ponds that will connect the two ponds to
allow Fire and Rescue Services to draw water from the ponds for fire
suppression purposes. Water from the ponds may not be used for any
other purpose. ‘

Monthly inspection of the existing gravel road; the gravel road shall be
maintained in accordance with the Statement of Operations (Exhibit 152).

Implementation of dust suppression measures relating the gravel road and
windrows as described in the Statement of Operations.

Regular inspection of the windrows by a Certified Compost Operator (as
defined below). Windrows will be turned when internal temperatures
reach 140 degrees Fahrenheit.

Windfc;;v size 1slﬁ;ilted to ten (10) feet high, twenty (20) feet wide and
three hundred (300) feet long; the surge pile is limited to twenty (20) feet
high, twenty (20) feet wide and one hundred fifty (150) feet long.

The Petitioner may not accept any manure for use in the Manufacture of Mulch
and Composting operation.

The Petitioner shall comply with the odor control measures in the Statement of
Operations.
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A sign identifying the hours of operation for deliveries and pick-ups and the
emergency contact number shall be posted at the entrance to the property. The
sign shall conform to the draft sign submitted to the record (Exhibit 151).

A duly qualified Certificd Compost Operator (as defined by COMAR
15.18.04.03) must supervise the private contractors who run the processor or
make deliveries to the Site, as well as supervise the inspection and maintenance
of the windrows. The Certified Compost Operator shall be on duty or on call

" twenty-four (24) hours a day. The Petitioner shall submit td the Board of Appeals
the names of all persons holding this certification,

Equipment to be used and/or stored on the site will include the following, or
similar machinery: (1) a specialized windrow tumer or windrow turner. -
attachment for a tractor (tractor uscd on the farm); (2) a processor run by a typical
tractor/combine diesel engine (such as a “Bandit” recycler) to break down raw
materials into smaller sizes (will be transported to site on an as-needed basis
consistent with the requirements of Condition 6.a.2., [Condition 6] above); (3) up
to two tractors (also used on the tarm) to manage and move materials; (4) up to
two front-end or track loaders (2 )2 - 5 cubic yard bucket) to manage and move
materials (as used as part of the nursery operation and farm operation; an
additional two (2) loaders may be brought to the site by haulers when material or
equipment is taken to the site), provideéd the loaders are not stored on site; and (5)
a trammel screen, soil shredder and/or soil screen to sift larger pieces (i.e.,
partially decomposed material) from the final product.

Petitioner will comply with Chapter 3, Air Pollution, and Chapter 31B, Noise
Pollution (for residential receiving areas), of the Montgomery County Code.

' Employees associated with this use are limited to one full-time employee to
manage the operation, with assistance from up to two (2) additional employees,
excluding the individual members of the Petitioner-LLLC. However, up to three
(3) additional employees, employed by an outside party, are permitted to assist an
independent contractor associated with this special exception.

The Petitioner must obtain an approved Nutrient Management Plan from the |
Maryland Department of Agriculture for the special exception within six (6)
months of approval,

Petitioner shall install plantings in accordance with the Site Plan (Exhibit 154).
Prior to abandonment of the Manufacture of Mulch and Composting use, the
Petitioner must remove all materials associated with that special exception use

from the site. In addition, the Petitioner must re-seed and stabilize all areas used
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in the special exception composting operations, as prescribed by the Montgomery
County Soil Conservation Service. ‘ .

Rows of finished compost product shall not exceed fifty (50) feet high, fifty (50)
feet wide and one hundred (100) feet wide, excluding product stored under the
existing pole barn. Rows of finished mulch shall not exceed twenty (20) feet

high, twenty (20) feet wide and one hundred (100) feet long,

-+All raw Natural Wood Waste must be processed within 30 days of receiipt.-

No additives, such as phosphates, lime and fertilizer may be added to the compost
or mulich. ‘ .

Petitioner shall only accept Natural Wood Waste as defined in COMAR
29.04.09.02(B)(4), except that no food materials shall be accepted. Any solid
waste other than Natural Wood Waste shall be stored in the appropriate container
and removed from the property.

Finally, the Petitioner proposed that the following conditions apply to all three cases (S-2527, S-2528

and S-2529).

The Petitioner is bound by all submitted statements and :
plans, as revised. ‘

Access to the site for the three special exceptions is

restricted to left turn ingress from and right tun egress onto
Mt. Nebo Road via a channelized island. No special o
exception-related traffic to and from the site may use Mt.

Nebo Road to the south to reach River Road. The

Petitioner must inform contractors visiting the site and
companies that have delivéry activities associated with any

of the three uses of this restriction and the Petitioner is
responsible for their adherence to this restriction.

For the three special exceptions, a total of one outside
contractor may be on the property per day. Such contractor
may have more than one employee to carry out the work on
the site.

Operations on the site are limited to the following, as
shown on the amended Phasing Plan submitted by the
Petitioner (Exhibit 161(b)):
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10.

Phases 1, 2 and 3 of the Wholesale Nursery operation.

Phases 1, 2 and 3 of the Landscape Contractor operation; however,
vehicles associated with the Landscape Contracting operation shail

not exceed twelve (12) vehicles stored on-site.
| _

c. Phase 1 of the Manufacture of Mulch and
Composting operation.

The Pétitioner shall properly maintain the landscaping
areas and promptly replace any dead trees.

The only track vehicles used on the property shall be (1) a
loader and (2) the vehicles used by the independent
contractor to process materials for the Manufacturing of
Mulch and Composting Special Exception operations.

There shall be no burial or bumning of any material on the
subject properties of these special exceptions.

Ahy relevant federal, state or county agency shall have the
right to inspect any special exception, pursuant to standard
procedures for access to the property. |

The Petitioner shall designate a representative to coordinate
with the Community Liaison Committee established in
conjunction with these uses. The Community Liaison
Committee shall include adjacent and confronting property
owners and a representative from the Sugarloaf Citizen’s
Association. The Committeg shall meet twice a year for
three (3) years from the ditc of approval of the special
exceptions and meetings shall be arranged and noticed by
the Petitioner. The People’s Counsel shall receive notice of
all meetings.

All required logs shall be made available upon request by
the Montgomery County Department of Permitting

- Services, Montgomery County Department of

Environmental Protection, the Maryland Department of the
Environment and the Maryland Department of Agriculture
during normal business hours. Petitioner shall distribute
copies of required logs to members of the Community
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Liaison Committee at meetings held pursuant to Condition

9, above. In addition, all logs shall be complied [sic] ,

annually and provided to the Board of Appeals, along with

summaries of all Community Liaison Committee meetings

for that year. ,
11.  The Petitioner shall install a steel, double-lined 300 gallon

tank for #2 diesel fuel. The tank shall be inspected

regularly and replaced as needed.

12.  The Petitioner shall maintain at least $1,000,000 in liability
o insurance from an insurance company rated A or better. A
‘ Certificate of Insurance shall be made available upon -
request.
II1I. SUMMARY OF TESTIMONY

The following is a summary of the testimony that was presented in connection with Case No. 842529.
It should be noted that some testimony, although primarily related to one of the other two cases (8-2527 or S-
2528), may affect the decision in the present case due to the cumulative effects of the three proposed special
exceptions as well as the inter-relationship between the three proposed special exceptions. Thcfefore,
testimony relevant to all three cases is described in this Report. However, hecause each special exception must |
stand or fall on its own merits, testimony related solely to one of the other two cases is not repeated in this
Report. [t should be noted that some testimony presented carly in these proceedings was superceded by
subsequent modifications to the proposed operations.

John Hughes, a member of the Petitioner, testified regarding the operation of the proposed mulch and |
compost manufacturing use. He stated that the process for manufacturing mulch and compost involves the
delivery of leaves, grass, sticks, wood chips, stump grinds and other natural materials to the site. Under the
_ Petitioner’s proposal, a large portion of those materials would be brought to the site by the employees of the

landscape contractor use when they return to the site in the afternoon. These materials are dumpéd nto a
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“surge” pile. Non-compostable materials, such as construction debris, plastic and 6ther items are sorted from
the natural materials, placed in trash cans and diéposed of off site. The materials suitable for muich and
'cdmpost manufacture are broken do% from large to small pieces in a proCessdr. After processing, the material
has approximately 1/7 of its original “v‘olume. The reduced materials aré placed in long piles called “windrows.”
Mr. Hughes teétiﬁed that when the internal temperature 0 f tﬁe windrow rises to approximately 140 dégrées, the
windrow is turned. The turning or manipulation of thé windrows allowsvoxygen and water to reach the internal
areas of tile windrows. Tﬁe combination of oxygen and water speeds up the breakdown of t};e mateﬁal' into
compost by providing more favorable environment for aerobic bacteria that cause the décomposition.

Mr. Hughes testified that a primary source of mulch and compost material would be Mulheron Tree
Service (Mr. Mulheron is a member of the Petitioner) anci the landscape contractor use. 'Ihé Petitioner would
accept only organic materials that decompose. No processed lumber or construction debris w‘ould be accepfed.
Mr. Hughes explaiﬁed thét the mulch decomposes further into a soil aldditive which would then be available to
the landscape contractor use, the nursery use and for other landscape contractors whé would purchase the
material on a wholesale basis, Mr. Hughes testified that it takes 6 to 10 months to produce the soil amendment,

depending upon moisture levels. He also testified that if the windrows are turned regularly, there should be no

noticeable odor. _— .

- T

Mr. Hughes testified that the Petitioner must obtain a Natural Wood Waste Processing Permit from the
State of Maryland. According to Mr. Hughes, the State permit requires the processing of material every 30 ¢
days. Therefore, a processing machine must be brought to the site at least once a month to process large
branches and bushes into pieces that are small enough to be composted,

Mr. Hughes testified that there v?‘ould be no on-site burning of materials. He explained that the

Petitioner has developed a fire prevention plan that is subject to approv:al by the State. Water to suppress any
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fire that might occur would come from the two ponds on the property. The Petitidner will install a “dry
hydrant” that would allow a fire department pumper truck to draw water from the two ponds. Mr Hughes

' testified that w1th proper turning and watering, the likelihood of a fire in the windrows is remote. The
Petitioner will provide gpace between the windrows to allow fire trucksl to access the windrows in an |
emergency. Also, the Petitioner has a 1,000 gallon watef tnick on site. Mr. Hughes testified that thé on;site
dnveway to the compostmg facility is approximately 6/10 of a mile long According t0 Mr. Hughes one cannot
hwmqmwmmmMmmwmm%wmmwwmmmmmmm%Nh&@mmm&&hmmmm
time employee would be primarily devoted to this use. However, as this use does not require constant attention,
the employee could assist with the farming operation, and the employee could borrow nursery employees or
landscape contractor employees to assist with the loading‘of the processor. Mr. Hughes pointed out that, to
follow an established practice to control leaching, the compast pile wquld be placed on wqoq chips.

Mr. Hughes testfﬁed that the trucks used .for the composting use would have a 30 cubic yard capaéity.
Mr. Hughes explained that there are two ponds on the subject property. One pond is approximately 120 feet by
50 feet and 3 feet deep. The Petitioner’s calculations indicate that this pond would hold approximately 157,000
gallons of water. The second pond is approximately 140 feet by 45 feet and 5 feet deep and v;rould hold about
236,000 gallons bf water. The Petitioner proposes to 1rﬂ1_3all a security gate at the front of the property. In
response to questions regarding possible fires or other problems with the operations during hours when no
activity is taking place, Mr. Hughes testified that a farmer would be on site during the farming seasoi.

Mr. Hughes testified that the Petitioner would use a 4-foot temperature probe that extends into the
middle of a windrow. This probe is checked at least daily to monitor the internal temperature of the windrow.
He stated that all employees have eithef cell phones or two-way walkie-talkies so that they can be contacted
immediately in the event of a problem.
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Jeremy Criss, Agricultural Serviées Manager for Montgomery County, tesﬁﬁed in support of the
petition. Hé believes the Petitioner’s operation is consistent with the agricultural uses in the ares; and would be
| iﬁ harmony Qith the neighborhood. In Mr. Criss’ opinion, composting is an agricultural use. Also, the
proposed nursery would be an agricﬁlfural use and the mulch and com;;osting opération woula support fhe
nursery. | !

Carl F Starkey, who was recognized as an expert in transpor'tatidn planning and traffic éngineering,
testified Ion b|ehalf of the Petitioner. He stated that he is familiar with the Zoning Ordinance, Adequate Public
Facilities Ordinance and Montgomery County road regulations. He described the travel routes and volumes of
traffic that travel the roads that would be used by the \}ehicles accessing the mulch and compost .manufacturing
operation. He testified that the roads tﬁ_at would be used by these vehicles (Mt. Nebo Road to the north ;)f the
site, West Offutt Road and West Willard Road) have low volumes for roads with the capagity of these roads.
Ivﬁ. Starkey testified that the proposed use would generate less than 5 trips per hour, which he views as de
minimus. Accordingly, Mr. Starkey concluded thét the proposed use, even in conjunétion with the otl;ef two
proposed special exceptions, would not adversely impact the roadways. He described the vo.lume of traffic

~ generated by the proposed uses as minimal and stated that the Technical Staff concurred with his finding that
the volume of tréff_ic generated by the proposed uses would-not create any problems.

Mr, Starkey testified that the foad network has a capacity for 8,000 trips per day. Currently, there are
approximately 200 trips per day on Mt. Nebo and West Offutt Roads. AS originally proposed, the three uses °
would increase the number of trips per dgy by approximately 70 trips. During the course of the proceedings,
the Petitioner reduced the intensity of the proposed uses so that the three uses would combine to generate less
than 70 trips per day. Mr. Starkey testified that the roads to be used by the Petitioner have no weight

restrictions and more than adequate radii at all intersections. Mr. Starkey stated that all relevant intersections
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operate at level of service A. He testified that currently, some tractor-trailers use Mt. Nebo Rpad and West
Offutt Road. According to Mr. Starkey, approximately 4% to 11% of the vehicles an these‘roads .are l.argc
trticks. He testiﬁed that the traffic v;Jlume on West Offutt Road is approximately 19 vehicles per hour. This
figure represents a total for traffic in Eoth directions. Thus, there is 1 véhicle every 3 minutes in one direction
or the other. ﬁe testified that the roads meet geometric desigh criteria for low volume roads.

Mr. Starkey testiﬁed that the entrance to the subject ﬁroperty would be channelized so that vehicles
would be ‘reqﬁired to maké a right turn when exiting the property and would have to enter thé property by
making a left turn from southbound Mt. Nebo Road. According to Mr. Starkey, the channel is designed to |
County standards and would effectively prevent truck traffic from using Mt. Nebo Road to the south of the
subject site. |

Jagdish Mandavia, an expert in civil engineering, testified on btlahalf éf the Petitioner. As of the time of
his initial testimony, the water conservation district was developing a ﬁater quality plan for the proposed uses.
Mr. Mandavia testified that the Petitioner will install a sediment contro] pond that would hold 10,000 cubic feet
of water (74,000 gallons). The Petitioner proposes to install earth berms inside the- property boundaries to
direc@_water into the sediment control pond. In Mr. Mandavia’s opinion, the 50-foot natural \'regetative buffer
between the mullch and composting facility gg_nd the pr?;lfifty to the south is adequate to prevent flooding of the
property to the south. He testified that the Windrowé are designed to keep water within the windrow area. The
outermost windrows would direct water toward the site. As a result, less water would leave the site than under
current conditions. In Mr. Mandavia’s opinion, the proposed use would not create a nuisance. |

Stephen Tawes testified as an expert in landscape architecture and site planning. He describéd the site
plan submitted by the Petitioner. Mr. Tawes testified that agricultural uses surround the property which is in

the RDT Zone. He stated that the proposed uses would operate at the same scale of activity as surrounding
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uses. According to Mr. Tawes, the three proposed uses have been sited to minimiie their impact on the
neighborhobd. He does not believe that the proposed use would havg any non-inherent impacts. | Mr. Tawes

' einphasized that ail parking for the ‘proposed uses would be on site and would be screened from Mt. Nebo Road
and from the Eglys’ property. He nbtécl that all three uses would be 0pérated at least 50 feet from any property
line. Mr. Tavslles stated that he has spent 6 hours on the site 6ver the course of 3 visits during the sum'mcf and
full

Mr. Tawes testiﬁéd that the compost and mulching area is surrounded by woods. Hel testified that the
facility would be a substantial distance from any residence. He noted that the prevailing winds in the area are
from the west. Therefore, to the extent that the proposed use has any odors, tﬁe odors would normally be blown
toward the Izaak Walton League propérty, which is not-il'nproved with residences. Mr. Ta;ves agrees with the
Technical Staff that there are no non-inherent impacts of the proposed use ax;d that the use, is Properly located in
thé agricultural reserve. He emphasized that the mulch and compostiﬁg facility is sited as far from residential
prdperties as possible, is screened by existing vegetation, and does not require long-term parking.

Andrew Der testified on behalf of the Petitioner. Mr. Der stated that he prépared an environmental
im‘papt analysis. He reviewed the condition of the property, regulafions applicable to the proi:osed uses and the
nature of the usés. Iﬁ his opinion, no l-eachir_x_g will oclciuiﬁ_}'he Petitioner proposes to use “Best Management
Praétices” which il;ChldC, but are not limited to, a 100-foot buffer around all streams, compliance with a water
quality management plan and the operation of a sediment control pond. Mr. Der testified that the site is not

j
hydrologically connected to the sui'rounding area. He explained that there is rock approximately 40 inches
“below the surface. He testified that the decomposing plant material in the windrows is natural. The
combination of wood chips and Best Management Practices would prevent the excess concentration of any

pollutants. He explained that the materials in the windrbws would be fi]tered by the wood chips aﬁd then by the
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soil. He testified that the conservation plan includes a nutrient management plan and covers the entire site. The
goal of the conservation plan is to control runoff through the use of crop rotation, planting of arelas subject to
soil movemen-t,‘.maintenance of buffers, vegetative filtration, and the sediment basin. K
Mr. Der testified that for residential areas in Montgomery Counfy, the County Noise Ordinance permits
up to 65 decibéls at a property line. Mr. Der testified thapla decibel meter did not register any sound ét the
Petitioner’s property liqe when the sound of the current mulch and compbsting 0peraﬁon was tested. He

acknowlcdged that the meter does not measure less than 50 decibels. In Mr. Der’s opinion, the existing

vegetation and distances provide adequate sound buffering. Inasmuch as no animal matter would be included in

the compost, and the Petitioner will take proper action to assure aerobic breakdown of the materials, there
would be no noticeable odors, according to Mr. Der.

Mr. Der testified that a water appropriation permit is not requirgd as less than 10,000 gallons of water
would be required for the proposed uses. Mr. Der testified that no sediments, hydrocarbons or other urbaﬁ
pollutants would leave the site. On cross-examination, Mr Der acknowledged that grass may become
anaerobic in a period from 2 days to 2 weeks, depending upon weather and moisture conditions. If grass
becomes anaerobic, it may have an odor. According to Mr. Der, the prompt processing of grz:nss into the

windrows would avoid that effect.

In response to questioning from the Opposition, Mr. Der testified at great length as to tﬁe rdationshipl
between the subject site and the Poolesville Aquifer. In summary, he concluded that the net hydrostatic
pressure is upward under the site, meaning that normally any pollutants that might leach into the soil at the site
would not filter down through the underlying rock into the Aquifer. Despite persistent cross-examination, Mr.
Der remained of the opinion that the usé would not affect the Aquifer or any neighbor’s water supply because

.
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the natural materials generated by the composting facility (althou gh somewhat concentrated JIn the windrows)
would be filtered by the wood chips, soil and the root matrix of the buffer area.

PhiIip-Pén'ine, a landl use plz;,nning expert, testified on behalf of the Petitioner. He stated that he has
visited the site and driven around the area. He reported that the area is demgnated for agncultural and open
space uses under the Master Plan. He descnbed the relevant neighborhood and stated that it contains.
agricultural and related uses, large open tracts of farmland, some residences on large tracts to the south along
Mt. Nebol Roz'ui, and the Iiaak Walton League property to the east that is used for rec_reation:;l purposes. He
described the area as agricultural in nature and noted that the site is in the RDT Zone. Mr. Perrine testified that
all three proposed uses ate permitted as special exceptions in the RDT Zone. Mr. Perrine summarized his
understanding of the proposed mulch and compost manufacturing use and testified that it Qould'have ho non-
inherent impacts on the neighborhood. In his opinion, thé proposed use is C(;mpatible with thg surrounding
aréa. He testified that, prior to 1985, the three special exceptions reqﬁested by the Petitioner were treated as
one unified special exception use. A;:cording to Mr. Perrine, the three proposed special exceptions are typically
grouped together. He noted that the Zoning Ordinance requires a lenient applicatidn of th_e standards for special

exceptions in an agricultural area, He disputed the Opposition’s contention that the neighborhood is a “one-

family” residential area. . et

Mr. Perrine testified that some elements of the proposed use are permitted as a matter of right. For
example, mulch and compost manufac?tuﬁng in connection with an on-site farm is permitted. He testified that '
the compostihg area is 900 feet from the residence to the south (the Thomassen residence) and 1,400 feet from
the Egly residence. He testified that the iﬁherent aspects of a mulch manufacturing operation include delivery
of material to the site, stockpiling of mz;teﬁal on the site, reducing the material in volume through the use of a
chipper, further volume reduction and processing in windroﬁrs and reméving the product from the ;site by truck.
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Mr. Perrine testified that when he visited the site, he did not notice.any‘ offensive odor when he walked
among the windrows. He did notice the smell of leaves a;]d dirt. _Howevér, he did not notice any odors at “all at
a distance 30 feet from the windrows. According to Mr. Perrine, the propo;ed use would have no non-inherent
impacts on the roadways and the noisé generated by the prop;osed use would not exceed Couxity noise limits for
resideﬁtial areas. In Mr. Perrine’s opinion, the proposed use would cause no non-inherenf impacts and would
be compatible with the surrounding éi;ea, which is agricultural. He cmphasized that the site has been designed

to minimize the impact of the proposed uses and that extensive bﬁffering is present and that additional buffeﬁﬁg B
would be installed. |

At the Opposition’s request, Chief Roger Strock of the Mbntgomery County Fire Departrnenf testified,
.He stated that he is familiar with a fire that occurred at the Maryland Enviromnent.al.‘Services (MES) facility,
but he was not present. It is Chief Strock’s understanding that State iaw requires 25 feet of c]ear space between
windrows. He testified that a 4-wheel drive firefi ghting ve};icie can traverse most gravel roads. He testified
that a pumper truck could travel across pastures. He is aware of one or two fires in mulch manufacturing
facilities. He believes that the fire department could adequately respond to a “worse case scenario” of a
spontaneous fire at the site. In his opinion, the Petitioner’s fire prevention plan 1s adequate.

Robert Ch:?pman testified on behalf of the Bet]ﬁ%q_g-(?hevy Chase Chapter of the Izaak Walton League
of America. The League opposes the proposed special exception because it is concerned with the possibility of
water runoff that would affect the fishing and r;:creational opportunities on the League property to the east of
the site. Tﬁe League is concerned about the possibility of a fire in the mulch piles. Mr. Chapman

acknowledged that if the sediment control pond keeps water from the composting operation from entering the

stream, it would alleviate the League’s concerns.
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Beveﬂy Strauss, a realtor who lives on Westerly Avenue in Poolesville, testified in qpposieien. She
believes that property values will drop as a result of the proposed special exceptioes. She is coneemedﬂxa_t the
traffic generated by the proposed uee would create noise and that people run stop signs. She is also concerned
that the proposed use v&lrould cause odore. In response to questioning, sfle acknoWledged that she is not familiar
with the amount of traffic that would be generated by the proposed use and does not know the extent to which
odors would be generated by the proposed use. She further admitted that she has not reviewed the file or
listened to th'e testimony in these cases. She testified that the proposed special exception would have thé same
effect anywhere in the RDT Zone and, accordingly, does not believe that this use should be permitted in the
RDT Zone.

Terry Cummings, of 15200 Mt. Nebo Road, testified that she lives across Mt..Nebo Road from the site
on a 430-acre parcel of land upon which she operates an animal sanctuary, She testified that she is concerned
regarding truck traffic on Mt. Nebo Road. Ms. Cummings stated that school busses frequently visit her |
property so that children can interact with the animals at the sanctuary. She is concerned that the school busses
and the Petitioner’s trucks may have difficulty passing each other in opposite direcﬁons. Ms. Cummings
 testified that normally 4 or 5 school busses and 8 other vehicles visit the animal sanctuary eaeh day. Typically,
visitors are at the ammal sanctuary between 10 am. ag:l} p-m. to visit the farm animals. Ms. Cummings has
had as many as 1,000 visitors on “Farm Day." The animal sanctuary operates fund raisers in September that
involve about 900 visitors between the hours of 1:00 p.m. and 4:00 p.m. The animal sanctuary is open 7 days
per week. Animals are delivered to the animal sanctuary on trucks and trailers. On Cross-examination, Ms.
Cumumings testiﬁed that she is not aware of any conflicts between busses and trucks occurring during the year
preceding her testimony. Ms. Cummings also testified that she has not heard the stump grinder that the

Petitioner has used for the current composting facility.
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Hagos Gebre, of 14929 Mt. Nebo Road, testified that he works in the District of Columbia ‘arlxd used to
live there as well. He moved to the Poolesville area to have a quiet environment, 1;1 the past seve‘:ral months
Mr. Gebre has noticed several more trucks on Mt. Nebo Road. He believes this is chahging the character of the
neighborhood. Mr. GeBre is concerned about the possible impact of th‘el proposed activities on property values.
He was not abie to identify any non-inherent effects of the prbposed use. Mr. Gebre acknowledged that he has
not noticed any odors or heard noise from the current operations on the property.

Rébertl A Thomassen, of 15001 Mt. Nebo Road, whose property adjoins the subject 1:;r0perty on the
south, testified that he is concerned with increased traffic on Mt. Nebo Road and the noise that may be
generated by the trucks using the gravel road on the Petitioner’s property. He pointed out that some of the trees
that would screen the Petitioner’s property from the Thorﬁassens’ property are located on ﬁe Thomasseﬂs’
property. Mr. Thomassen testified that he is concerned regarding the e_f.fect of the proposed use on his water
supply_ Mr. Thomassen heard that during the drought of 2002, the Town of Poolesville imposed water
restrictions. He testified that he has heard trucks oil the gravel road, but has not heard the “processor.” Mr.
Thomassen testified that he has heard farm equipment which he described as “background noise.” He testified

that currently, the windrows are located within 13 to 16 feet of his property line. He testified that many of the

----- e

trees shown on the site plan originally subn}iAt‘ted by the_l’_et;ltioner are actually on the Thomassen property. He
believes that the px:oposed uses will have an impact on the community and is not satisfied by the Petitioner’s
expert testimony that pollutants would not get into the ground water. The only aspect of the proposéd use
identified by Mr. Thomassen as non-inherent would be the use of a stationary “processor” which is a noisy
machine,

John D. Egly, of 15115 Mt. Nebo Road, testified in opposition. Mr. Egly testified that he has been a real
estate apprgisér and, in his opinion, the composting operation would decrease the value of his prOpérty. He
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believes that mulch and compost manufacturing is a non-residential use and that the neighborhobd oan be
accurately described as a rural residential area. Mr. Egly testified that there are no “farms” in the area. He
explained that he has not observed crop farmmg in the area. He is concerned regardmg ngise and odors from
the proposed use and believes that the cpannelization of the driveway lwould alter the vista along Mt. Nebo
Road. | | _ . e

At the request of the Opposition, William Lee Butler testified. Mr. Butler is an independent contractor
who has'bee;h‘retaineo bj the Petitioner to grind up branches and leaves on the site. The processor that he has
used is known as “the Beast.” He explained that the processor that he uses is 15 feet long, has a diesel engine,
and operates at 500 horsepower Mr. Butler uses an excavator to feed maierial into the processor. The
processor s brought to the site by a Ford F900 or F800 cfumptruck. The processor is 8 to 9 feet wide and.is on
wheels. According to Mr. Butler, he does not need to use ear protection deﬁces when he operates the
Processor.

Brett Michaels, of 14920 Mt.l Nebo Road, testified that he is concerned regarding the noise_that the

- proposed uses may generate. He stated that he is aware of a case in which Mr. Hughes told a truck driver not to

- drive south on Mt. Nebo Road, but the driver drove in that direction anyway. He believes that the proposed

T

channellzatlon would help the situation, but that some trucks may use Mt. Nebo Road to the south despite the
Petitioner’s efforts Mr. Michaels believes that ;11 three special exceptions are inconsistent with the agricultural
preserve and allowing them in the RDT Zone would affect property values.

The Opposition called Nancy Koerting as a witness. Ms. Koerting is the plant supervisor at the
| Montgomery County yard waste compostmg facility at the Maryland Environmental Services site. She test;ﬁed
that she manages the composting fac:hty and is familiar with composting operations. Ms. Koerting was
recognizeq as an expert on composting. She testifted that the Montgomery County facility is an asphalt-
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surfaced facility with 3 on-site ponds. She explained that because of the amount of asphalt., the Cc;unty facility
must have a water management plan. The ponds are lined with clay and have spii]ways. .At thé Montgomery
'County facinlity, material arrives By rail or truck. The Montgomery County facility uses tub grinders. The
County facility uses 18-foot wide windrows and the composting mat,eﬁal includes grass and leaves. The
County facil’ity uses Scarabs which straddle the windrows, 'chop the material and mix the aterial in the
windrows by taking material from the bottom and dropﬁing it on the tdp. She testified that materials are kept in
windrojws for 6'to 8 wcc;ks and windrows are actively turned at least once a week. Ms. Koérting explained that
the temperature of windrows is taken daily to maintain optimal conditions. Afler material is composted, jt 15
screened to eliminate large pieces of brush and other contaminants through the use of a trammel screen. The
Cqunty facility uses “forebays” which are areas to co]le‘ct materials to prevent them from getting into the ponds.
The forebays afe cleaned regularly. The ponds are drained and cleaned as ‘ncccssary, which has occurred twice
in the twelve years that she has workgzd there. Ms. Koerting has recéived some complaints regarding odors at
the facility. The Montgomery County facility accepts deliveries in 100 cubic yard capacity trucks, Material
leaves the County facility in trucks sized from pick-ups to tractor-trailers. If not j)roperly handled, materials
can cause odors in as little as 3 days. Ms. Koerting explained that windrows require oxygeln and water to
properly comﬁost. A compost operator must maintain the proper carbon, nitrogen and oxygen mixture.
According to Ms, Koerting, hot spots can occur. The causes of hot spots include improper moisture content,
inadequate porosity énd the shiﬂing of the pile. If the temperature in a windrow exceeds 170 degrees, -
combustion could occur. If the material is not put into a windrow within a reasonable period of time, a hot spot
could occur in the surge pile. |

Ms. Koerting testified that a ﬁrc occurred at the MES facility in 2002. She testified that there may ha\;e
been a lightening storm prior to the fire at the MES facility, and that two of the ponds at the facility were empty
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because they were having work done on them. Ms. Koerting tesﬁﬂed that, as a result of the fire, the Countj has
24-hour per day security personnel on the site, and the personnel have been &ained to check the temperature
probes. The County has installed a dry hydrant and will install a wet hydranlt. She testified that the County
facility has 52 acres of composting area. Ms. Koerting testiﬁéd fhat she has not visited the property that is the
subject ‘of 8-2529. She stated that a grinder,ltumer, loader and screener are all necessary qtluipment. She
testified that adding moisture to and tﬁ;nin_g the Windrows, as well as monitoring temperature probes would
reduce the risk of fire. The windrows at the MES facility are 50 feet to 300 feet long and 18 feet wide and upto
12 feet high. Ms. Koerting testified that thefe is a "better composting school” which involves a‘3-day c]a;ss on
the art and sciénce of composting. Sﬁe testified that if best managemeny, practices are used, odors would be
minimized.

Rhody R. Holthaus, of the Maryland Division of Enviromnent'al Services, testified at the request of the
Opposition. Mr. Holthaus testified that he formerly'worked‘at the yard wallste composting fac;ility in Dickefsén.
He testified that the Maryland Department of Environment regulatés the discharge of stormwater at the MES
facility. Currently, the MES ponds discharge into tributaries of the Potomac River. |

Susglri Scala-Demby testified that she is a Permitting Services Manager for Montgomery County,
Maryland. Currently, the Petitioner is operating a comﬁggg_ing facility at the site as an accessory to the
agricultural use of the site. According to Ms. Scala-Demby, the Petitioner can compost materials on the site,
and can bring in materials for composting if the materials are used on the s?te. She testified that the processing
of “wood wéste” requires a State permit. According to Ms. Scala-Demby, under the Zoning Ordinance, the
Petitioner could take compost manufactured on the site to another farm, if the other farm is under the same

control as the subject property.
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Peter DiLima testified that he is an illegal dumping investigator for Montgomery Cpunty, Maryland. He
stated that wood waste, grass, leaves and similar materials are considered “solid waste” under éhapter. 48 of the
‘Montgomery.County Code. He hés visited the site on two occasions and found a few small piles of “slash”
(undergrowth). He testified that t}ie‘St‘ate issues “wood waste” permit‘s and the County handles enforcement.
On Mr. DiLima’s- visits to the site, he did not see evidence of stumps. He testified that the site is well
maintained and the windrows are neat.

|Da\}i.d Rotolone,l a Program Manager for the Montgomery County Department of Eﬁviron_mental
Protection, testified that, although he has not visited the site, he has visited other composting sites. He testified
that the “Mossburg” site grew into a dump and caught fire in 1994, He testified that other sites that started out
as wood waste sites and changed into dumps and/or acc;epted construction debris have had fires. He was also
aware that the Montgomery County facility had a fire. He conceded that 'lh_e potential fo; a fire is inherent in a
mulch and cmhpost manufacturing operation. |

Mr. Rotolonc testified that if the proposed special exception is to be granted, certain conditions of
approval should be imposed. These conditions should include limits on the size 6f windrows. The core
temperature of the windrows should be monitored and that the windrows should be turned if the core
temperature reaches 140 degrees. He also recommended that the windrows be accessible to fire trucks and.that
fire breaks be used. Mr. Rotolone suggested that a dust suppression plan, as well as noise, vermin and odor
control plans be required. He suggested that the Petitioner be required to keep windrows separated from the,
surge piles containing new materiéls, and that garbage and construction debris should be kept out of the

windrows. Finally, he recommended that the workers be trained in OSHA and MOSHA regulatidns and that

the Fire Marshall’s office inspect the facility from time to time.
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Dolores Milmoe testified on behalf of the Audubon Naturalists Society and “For A Rural Mo‘ntgomery"
(F.A.R.M.).I Ms. Milmoe testified that she believes there is a thin soil layer over i;ractured rock;‘, underneath
the site. She is concerned that this clzondition would allow for contamination of the underground water source.
It is her understanding that clay soil ‘dOes not filter pollutants as well aslother soils. She believes that tests of
ground water in the area are iecessary. Ms. Milmoe statéd tﬁat Mt Nebo and West Offutt Roads are rustic
roads that she believes are not adequate for truck traffic. On cros_s—exaxﬁmation, Ms. Milmoe admitted that she
1s not an‘exptlart in hydrol;)gy and conceded that only a hydrologist could analyze the contamlinatiorln potential of
the proposed use. |

Stephanie Egly, of 15115 Mt. Nebo Road, testified in opposition. Ms. Egly presented a video tape
(Exhibit No. 104) showing conditions élong West Willara Road, West Offutt Road and Mf. Nebo Road. The
video tape revealed Ms. Egly’s vehicle passing a truck going in the opposité direction on West Willard Road.
MS. Egly testified that West Willard Road has a 35 mile per hour spe;ed limit and West Offutt Road has a 30
mile per hour speed limit. She testified that the péved sﬁrfacc of West Otfutt Road narrows to 15 feet at one
bridge, 14 feet at another bridge and 13 feet 10 inches at another spot. She stated ﬁxat the speed limit on Mt.
Nebo Road is 25 miles per h;)Ur and that Mt. Nebo Road narrows to as little as 11 feet 5 inch.es in width at one
point south of tfle site. The video tape showed Ms. Egé)__[_;ws_;.,vehicle passing a car going in the opposite direction
without slowing down. Ms. Egly te‘stified that there are a lot of school busses on West Offuit and Mt. Nebo
Roads. On cross-examination_, Ms. Egly acknowledged that her vehicle passed (in the opposite direction) 4 or 5
cars during the 20-minute video. She acknowledged that school busses and cars currently meet each other from
opposite directions and are able to pass. She stated that the major issue is the speed of the i:rucks. .

Ms. Egly pointed out that her tape includes scenes of the composting area. According to Ms. Egly, one
of the piles appears to be smoking. However, on cross-examination she acknowledged that she did not call the
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fire department and that the “smoke” could be steam. In Ms. Egly’s Opiﬁioq, the mulch and gomposfing facility
will act as a‘ “dump"” or transfer station. She questioned the calculations as to the water capacity (;f the ponds
pfesented by the Petitioner’s experté and noted that the ponds have sloped sides. In Ms. Egly’s opinion, the
operations that the Petitioner proposés are not at the same scale as farming operations. In her opinion, the roads
are too narrow and too \x}indiﬁg. Ms. Egly asserted that tﬁe éompost facility should not be lécated ne'm; '
residences as i.t is a commercial use.

In reblutta], Mr. Perrine testified that almost all roads in the agricultural preserve are 1l*ustic. ‘Therefore,
almost any special exception use in the RDT Zone must use rustic roads for access.” According to Mr. Perrine,
this renders the use of rustic roads an inherent aspect of any use that is allowed by special exception in the RDT
Zone. He testified that the area is agriéultural - not residéntial in nature because residéntial lots comprise
approxnmately 5% of the surroundmg area. He noted that the zone reqmres that residential lots have at least 25
acres per parcel, although smaller lots have been “grandfathered.” He acknowledged that all 8 residential lots to
the south of the site along Mt. Nebo Road are smaller than 25 acres. Mr. Perrine stated that the area is not
residential according to the Master Plan, which describes the area as agricultural. He noted that the Isaak
Walton League property to the east of the subject property contains 493 acres and is a Woi‘kilrlg conservation
farm. Mr. Peﬁn@ drew a distinction betwegn the RDLZOM which expresses a preference for agricultural uses
and other rural zones which allow 1 house per 5 acres. According to Mr. Perrine, this distinction means that in
the RDT Zone, the residential uses must be compatible with the agricultural uses, whereas in t_he rural
residential zones, the agricultural yses must be compatible with the residential uses. Mr. Perrine also testified
 that the “rustic” roads designation is.not intended to affect the use of abutting properties.

Diane Hogan, of 15001 Mt. Nébo Road, testified that she owns and resides on a property adjacent to the;
subject property. Ms. Hogan testified that even at the current levels, the composting facility is ndisy. Ms.
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- Hogan does not object to farming operations, but believes that the proposed use would exceed the lle\.Jel of
act1v1ty of a farm. She testified that the Petitioner’s machinery currently operates on all weekdays and

| Saturdays and sometimes on Sundays The ‘machinery, as well as the trucks traveling on the gravel driveway,
make noise. She testified that Phase 3 of the composting operaUOn (Wthh has since been deleted from the

- proposal) can be seen from her house. She testified that, in response to complaints from the'nei ghbors, the

Petitioner has cleaned up the site.

[ - .
Andrew Der testified in rebuttal that he has analyzed the ecological impacts of the stormwater . -

management ponds. According to Mr. Der, odors would occur only if the ponds “go anaerobic.” According to
Mr. Der, the Petitioner’s plans would adequately assure that the ponds would not go anaerobic. In Mr. Der’s
opinion, sheet flow of water with a 10ﬁ-foot buffer is more.than adequate to handle anticipated rainfall. He
noted that, because the County faoility at Dickerson has.been paved, water f"low and the concentration of
pollutants at that facility is greater than would occur at the subject si;e. Also, paving underneath the windrows
causes heat to build up in the windrows, which may have contributed to the fire at the MES facil-ity. Mr, Der
concluded that the proposed use would not impact the aquifer in general or the Poolesvnlle water supply in
particular. Acwrdmg to Mr. Der, the system proposed by the Petitioner would be sufﬁment for less than
optimal soils. In Mr. Der’s opinion, a study. suggested i ina letter from Dr. Field presented by the Opposmoo, is
appropriate only for major projects such as large scale mining or industrial operations with substantial
pavement. He noted that the Maryland-National Capital Park and Planning Commission and Montgomery .
County Department of Environmental Protection_ may require environmental analyses. He noted that they have
not required such a study in the presont case. He testified that the area is already subject to agricultural runoff.
According to Mr. Der, the new use would hdve no additional impact. He emphasized that there_is a 100-foot |

buffer from the stream valley crossing the site.
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In rebuttal, Stephen Tawes testified that Mr. Thomassen is correct that the tfees shown on E;d.libit 112
are on the Tﬁomassen property. A revised site plan and a revised phésing plan will be submitted t.o correctly
ioéate the trees. Mr. Tawes.stated that th’e Thomassen trees are in a forest consérvation easement.

In rebutltal, Mr. Mandavia testified that the sediment traps have been sized to meet County standards.‘

Mr. Hughes festified in rebuttal on behalt of the Pf;titibner. He stated that the Petitioter is employing

_best management practices in its current operation of the composting facility. He stated that he reviewed his

!

| ) . '
carlier testimony regarding the operation of the proposed mulch and compost manufacturing use. He noted that

the “Beast” processor is shut down every 4 hours or so for maintenance. He agreed to limits on the hours and
of operation, and ultimately agreed to eliminate manure from the proposed mixture. Mr. Hughes testified that
the Petitioner would agree that an emplbyee of the Petitioﬁer would supervise any independent contractor using
a tub grinder. Mr. Hughes agreed to submit a list of proposed conditions of épproval that would address some
of the Opposttion’s concemns.

Jim Evans, of 20200 Darnestown Road in Dickerson, testified that he lives in proximity to the County’s
composting facility. On March 10, 2002, he saw a fire at the composting facility aﬁd called the fire department. '

He testified that it was necessary for his family to evacuate their house and that 32 fire trucks responded to the

T

MES fire. Smoke from the MES fire damaged h_is ho%se. :,AIso, he has noticed odors emanating from the MES
facility.

Jane Hunter, of 20400 West Hunter Road, Beallsville, Maryland, testified individually and on behalf of
the Sugarloaf Citizens Association. Ms. Hunter testified that she was born oﬁ a farm, was raised on a dairy and
beef farm and has always livedon a farm. Ms. Hunter, along with her husband, operated a 2400-acre farm on
which they grow wheat, corn and soybeans. Ms. Hunter was recognized as an expert in farming. Ms. Hunter
testified regarding the plowing, planting, dressing and harvesting of cfops. She described the time it takes to
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perform the various farming operations as well as the vehicles required. According to Ms. Hunter, all farmers
must have a nutrient mané—gement plan. According to Ms. Hunter, the Petitioner has. not provided 'enoqgh
Spéciﬁcity regafgiing the equipment th_ be used to determine noise levels. She is especially qoncemed regarding
the noise from the composting facility. ‘ épe is also concerned that some screeners generate dué.t that can affect
nearby propertives. She testified that the gravcl driveway will produce dust when vehicles enter or exit and, in
her opinion, 86 trips wpuld produce a lot of dust. IMS. Hunter testified that she lives approximately 1 % miles
from the éoux:’ty compostiﬁg facility and approximately 1 % miles from a farm that produces'mmpost. She -
testified that while the composting of leaves smells “woodgy", grass chémges the odor. She testified that manure
would change the odor even more. In her opinion, an industrial zone with better roads would be a more
desirable location than the RDT Zone for the proposed usé. She acknowledged that the roads have sufficient
capacity for the volume of traffic that would be generated by the proposed uses but, adequate capacity
enéourages speeding. Ms. Hunter expr;ssed concemn that enforcement of any conditions of al;lbproval would be a
problem and that the County would ﬁot adequately enforce such conditions. She testified that the nearest fire -
station is 8 to 9 miles from the site. Ms. Hunterl also expressed concern regarding éediment control ponds

' overﬂpwing and polluting the area. If the special exception is granted, she believes there should be strict limits
on the days and ilguxs of operation. Ms. Hunter test.iﬁie;‘gﬂjgl__;at residents of the area moved to the agricultural
reseﬁe with the expectation that there would not be “highly industﬁalizgd" facilities. She doubts that the traffic
route limits proposed by the Petitioner éan be enforced. Ms. Hunter is of the opinion that the Petitioner has not
cofnpiied with State law regarding natural wood waste recycling facilities. She believes that the Petitioner has
not provided sufficient detail regarding fhe size, height and length of windrows and surge piles and the
disposition of uncompostable material;s. In response to Ms. Hunter’s concerns, Mr, Hughes testified that

13
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uncompostable materials would be placed in a container for off-site disposal and that a dcllivery with an
unacceptable level of uncompostablc materials would be rejected in whole, '

Ms. Hunter testificd that fh_e beautif'ul histonic arca of Dickerson has been degraded by the Montgomery
County facility. She Belicvcs that‘the‘ yveight of trucks visiting the sité will damage the roads and that they will
be reduced fo rubble. She testified that the local roads are on the Bicycle Master Plan. In'Ms. Hunter’s
opinion, a composting facility should not be allowed in the RDT Zone.

| ch"c‘ral‘ residenté of the area submitted letters in opposition but did not testify. Thé Cabin John
Citizen’s Association supported the Petition. In assessing the credibility of the testimony, it should be noted

that, while the Opposition raised many serious concerns and presented significant evidence, many of the

Oppositions’ allegations were not supported by a preponderance of the evidence of record. For example, the

’
i

- Opposition asserted that the Petitioner’s current operations do not comply .with laws or regulations in numerous
Ways. However, Exhibit 158, submitted by the Opposition, reveals ‘that, upon investigation, most allegations of
non-compliance were deemed to be unfounded. Also, many of the witnesses in opposition felt that this use
should not be allowed anywhere in the RDT Zone. That issue is beyond ﬂle‘Boafd’s purview as the District
Council amended the Zoning Ordinance to permit this use as a special exception in the RDT Zone.
IV. CONCLUSIONS

A special exception is a zoning device fhat authorizes certain uses provided pre-set legislative standards
are met. The special exception is evaluated in a site-specific context because there may be locations where it is
not appropriate. Nevertheless, a special exception use is deemed compatible within the zoning district in ﬁrhich
it is authorized unless specific adverse conditions at the proposed location are shown to overcome this
presumption. Impacts which are inherent in the special exception use, regardless of where it is located within
the. zoning district, may not be the sole basis for denial of a special exception.
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Further, Section 59-G-2.30.000 which establishes standards for manufacture of mulch and composting

uses states:

v (5 In eva]uatmg the compatibility of this special exception with
‘ - surrounding land uses, the Board must consider that the impact of
an agricultural special exception on surroundmg land uses in the
agricultural zones does not necessarily need to be controlled as
stringently as the impact of a specxal exception in the residental -+
Zones.

. The proposed use is considered an agricultural-industrial special exception under the Zoning Ordinaﬁce.
| ,
Section 59-C-9.3 (b).

A. Standard for Evaluatibn

Sec. 59-G-1.2.1. Standard for evaluation.

A special exception must not be granted absent the findings required by this Article. In making these
findings, the Board of Appeals, Hearing Examiner; or District Council, as the case may be, must -
consider the inherent and non-inherent adverse effects of the use on nearby propérties and the general
neighborhood at the proposed location, irrespective of adverse effects the use might have if established
elsewhere in the zonc. Inherent adverse effects are the physical and operational characteristics
necessarily associated with the particular use, regardless of its physical size or scale of operations.
Inherent adverse effects alone are not a sufficient basis for denial of a special exception. Non-inherent
adverse effects are physical and operational characteristics not necessarily associated with the particular
use, or adverse effects created by unusual characteristics of the site. Non-inherent adverse effects, alone
or in conjunction with the intierent effects, are a sufficient basis to deny a special exception.

Analysis of inherent and non-inherent adverse effects considers size, scale, scope, light, noise, traffic
and environmental effects. It is understood that every special exception has some or all of these effects
in varying degrees. What must be determined during the course of review is whether these effects are
acceptable or will create adverse impacts sufficient to result in a denial. To that end, inherent adverse
effects associated with the use must be determined. The general neighborhood affected by the proposed
use is predominantly rural with a mixture of agricultural and one-family residential uses. The
immediate neighborhood contains large lot residential uses to the south and predominantly agricultural
or open space uses to the west, north and east.

The inherent, generié'ﬁhysibal and operational characteristics arising from the given use, in this case
the manufacture of mulch and compost, include delivery of and temporary storage of materials to be
composted, operation of compo sting equipment, storage areas and vehicles picking up the finished
product. ’
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The use must have large areas where “Windrows “of the material in various stages of decomposition are
placed, turned, and stored prior to being sold. The use inherently generates some noise in operating the
necessary equipment and the trucks that bring the materials and take the product away. Noise
associated with the use includes the muchines that must occasionally grind up larger wood debris, and a
machine (like a front-end loader) that keeps the rows properly turned to avoid inadequate oxygen
getting to the materials while they recompose into the final product. As the Technical Staff properly
concluded, there is no way to avoid these elements of intrusion totally if the mulch or compost
manufacture is to be properly managed,

With the conditions recommended by the Technical Staff, the Staff did not find any szgmf icant non-
inherent impacts of the proposed use at this site that would require a denial of the special exception.

The Technical Staff considered the landscape contractor use and the compost/mulch manufacture use
particularly closely. The Staff did not believe that the proposed ultimate size of either of these
operations would cause excessive inherent impact on a site of this size, if properly managed as indicated
in the statement of operations. Since the Technical Staff report was issued, Phases 2 and 3 of the mulch
and compost manufacturing use were deleted from the proposal, substantially reducing the Szze and
potential impacts of the proposed operation.

The Technical Staff did not identify any non-inherent effects and found that the inherent effects would be
less than if the use were located in a more densely populated residential area. The Technical Staff’ |
concluded that the operations, as initially proposed by the Petition, subject to certain conditions of
approval, would “cause no detrimental impacts to the surrounding area” (Exhibit 36 at 14).

All of the special exception activilies proposed by the Petitioner are arranged on the site in a logical
manner and are 50 feet or more from all property lines. The special exception site plan for the proposal
(Exhibit 154) idehrz:fies where activities would occur on the site. The area proposed for mulch and
compost manufacture is located at the eastern end of the site - away from Mt. Nebo Road and at least
900 feet from the nearest house.

The volume of traffic can present a non-inherent adverse effect. While increased volumes of traffic can
occur in commercial and industrial areas with little impact, in a zone that includes residential uses, the
timing and frequency can be of significant concern, However, in this case, much of the traffic would
relate to the landscape contractor use. With Phases 2 and 3 of the muich and composting operation

- deleted, the volume of mulch and compost available for third-parties would be limited. This would
reduce what would have been a small number of trips per day under the original proposal. Based on
‘the volume of traffic anticipated, the effects of traffic would be, at most, less than typical for a mulch
and compost manyfacturing use and, therefore, inherent. Even including the trips attributable to the
landscape contractor use, the area road system would continue to operate efficiently with intersections
at level of service A.

v
'

The Opposition asserts that the proposed use could pollute groundwater, cause odors and would be

subject to fires. However, the evidence supports the concluszon that a small possibility of some odors or
a fire is inherent in the use and, moreover, are not likely to occur. The Petitioner’s expert witnesses

'
'
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explained, in detail, how the proper management of the operation would avoid these effects. If operated
in accordance with the Statement of Operations (Exhibit 152) and the conditions of approval
recommended by the Hearing Examiner, the use would have no non- inherent zmpacts and the inherent
impacts would be sufficiently mitigated to support granting the petition.

While the Opposition expressed concern as 1o whether the Petitioner would actually operate the facility
in accordance with the Statement of Operations and proposed conditions of approval, it must be
recognized that the Petitioner’s activities are subject to many State and County regulations and may be

“inspected by any of 'several governmental agencies. For example, the Petitioner must obtain a Sediment

and Erosion Control Permit from the Montgomery County Department of Permitting Services; the
Petitioner must obtain a Natural Wood Waste Recycling Permit from the Maryland Department of the
E nwmnment and comply with State regulations regarding the processing of Natural Wood Waste; the
Petltloner must obtain approval of a Nutrient Management Plan from the Maryland Department of

A grzculture the Petitioner must comply with the Air Pollution (Chapter 3) and Noise Pollution
(Chapter 31B) requirements of the Montgomery County Code; the Petitioner must have a Certified
Compost Operator (as defined by COMAR 15.18.04.03) supervise the operations; the Petitioner has
agreed to permit federal, State and County inspectors to inspect the special exception use; and various
records will be made available, upon request, to the Montgomery County Department of Permitting
Services, Montgomery County Department of Environmental Protection, the Maryland Department of
the Environment and the Maryland Department of Agriculture. In.addition, the establishment of and
required communications with the Community Liaison Commitiee can be expected to identify any’
problems before they get out of hand. Thus, if the Petitioner fails to take the necés.s‘ary actions to avoid .
non-inherent impacts, the various required permits, including the special exception, can be revoked.

In summary, the Technical Staff concluded that there are no non-inherent adverse effects associated
with the Petition that warrant denial. The Technical Staff found that, subject to the proposed conditions
of approval (which have been enhanced since the date of the Technical Staff report to further protect the
neighborhood), all of the physical and operational characteristics of the proposed use would be
inherent. The undersigned concurs with the Technical Staff’s findings.

B. General Standards

The general standards for a special exception are found in Section 59-G-1.21(a).
Sec. 59-G-1.21. General conditions.

(@) A special exception may be granted when the Board, the Hearing Examiner, or
the District Council, as the case may be, finds from a preponderance of the
evidence of record that the proposed use:

(1) Is a permissible special exception in the zone.

¥
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2)

3)

The proposed use is permitted by special exception in the Rural Density
Transfer Zone. : ‘ C
Complies with the standards and requirements set forth for the use in
Division 59-G-2. The fact that a proposed use complies with all specific
standards and requirements to grant a special exception does not create a
presumption that the use 1s compatible with nearby properties and, in
itself, is not sufficient to require a special exception to be granted.

a o
The proposed use, as limited by the Statement of Operations and
recommended conditions of approval, complies with the standards and
requirements for the use in Division 59-G-2 as is discussed in more detail
on pages 54 through 56, infra. '

Will be consistent with the general plan for the physical development of
the District, including any master plan adopted by the commission. Any
decision to grant or deny special exception must be consistent with any

‘recommendation in an approved and adopted master plan regarding the

appropriateness of a special exception at a particular location. If the
Planning Board or the Board’s technical staff in its report on a special
exception concludes that granting a particular special exception at 8
particular location would be inconsistent with the land use objectives of
the applicable master plan, a decision to grant the special exception must
include specific findings as to master plan consistency.

As found by the Technical Staff, the Planning Board and Mr. Perrine, the
proposed uses are consistent with the Master Plan for the Preservation of
Agricultural and Rural Open Space, as they are specifically noted as
Agricultural-Commercial uses in the zoning ordinance, and therefore
appropriate, with the recommended limits on the uses, in the Rural

- Density Transfer Zone (see Exhibit 36, at page 16).

Moreover, the Technical Staff stated in its Report: “The staff strongly
believes the proposed uses are appropriate in the zone and are the
particular types of uses encouraged in the master plan. They are
agriculturally related uses in an agricultural zone. The staff has found the
transportation and environmental aspecis of the proposed uses acceptable
- with limiting conditions noted. The staff’is enthusiastic about the
concep! of the mulch/compost use. This is an excellent example of
recycling of organic material, an agriculturally related use that turns
biomatter byproducts into a useful non-chemical soil additive.” (Exhibit
36 at page 15).

»
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(4)

&)

Will be in harmony with the general character of the neighborhood
considering population density, design, scale and bulk of any proposed
new structures, intensity and character of activity, trafﬁc and parking
conditions, and number of similar uses. '

The Technical Staff found that the proposes use, as limited by the
Petitioner and by staff recommendations, would be in harmony with the
general character of the rural area. Although, as the Opposition asserts,

_there are some residences to the south of the site along Mt, Nebo Road,

the general character of the neighborhood is rural and the majority of the
acreage is devoted to agricultural or open space uses. The proposed use
would not increase the population and no new buildings or structures are
proposed, The mulch and compost manufacturing operations would
generate very little traffic and parking can easily be accommodated on-
site and out of the sight of the nearest residences. By implementing
measures to assure that traffic to and from the site does not use Mt. Nebo
Road south of the site, the impact of traffic related to the proposed use on
the residential portion of the neighborhood is significantly mitigated. The
proposed use would be located at the easiern corner of the subject
property, over one-half mile from the nearest public road (Mt. Nebo
Road) and more than 900 feet from the nearest off-site residence. The on-
site activities associated with the use would be amply screened from both :
Mt. Nebo Road and nelghborkood residences.

The evidence reveals that a mulch and composting operation has been
conducted on the site. The Pelitioner asserts that the mulch and compost
produced has been used in connection with the Jfarming operation on the
site. Although the Opposition challenges the Petitioner’s characterization
of the current activities, il is clear that some level of mulch and compost
production is allowed as an accessory use in connection with a farm. The
Petitioner proposes to continue the farming operations on the site. The
evidence of record leads to the conclusion that the special exception use
‘would involve activities of the same character but, the activity would
increase in intensity. However, with the elimination of Phases 2 and 3,

- one can conclude that the increase in intensity would not be unreasonable

and, if the Petitioner complies with the recommended conditions of
approval, the activity would be in harmony with the general character of
the neighborhood. The only similar uses described by the witnesses are
composting by area farmers for on-farm use which does not require a
special exception and the MES facility which is not located in the

| neighborhood.

Will not be detrimental to the use, peaceful enjoyment, economic value or
development of surrounding properties or the general neighborhood at the
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subject site, irrespective of any adverse effects the use might have if
-established elsewhere in the zone.

The proposed use, as limited by the Petitioner’s Statement of Operation
and the recommended conditions of approval, would not be detrimental to
this rural area. As discussed above, the use would not have any non-
inherent impacts. Other than a small amount of traffic, most neighbors
would not notice the presence of the use. Despite the large distance

 between the Eglys’ and Thomassens’ houses and the processing area for
the proposed use, the Eglys and Thomassens may be aware of some
activity on the site, However, the distances from the neighbors houses
would keep noise levels within the limits for noise in a residential area.

" Further, the recommended conditions of approval limit the use of the
processor (the noisiest piece of equipment) to 3 weekdays per month
between 8:30 a.m. and 4:30 p.m.

The Technical Staff concluded that:

Because only two phases of the mulch manufacture operation are
recommended for approval, the siaff dves not believe it will be
necessary for the application to install the buffer proposed by the
Applicant. The area that would be closest to the Egly property is
in the third phase, not recommended Jor approval at this time. If
the Board should authorize approval for all three phases at this
time, the staff recommends a condition that this buffer be created
when the phase three operations begin.

Although both the second and third phases have been deleted from the
Petitioner s proposal, the Petitioner has, nonetheless, agreed to provide
screening along the Eglys’ property line. Thus, the Petitioner would
provide more protection for the Eglys than recommended by the Technical

Staff.

The recommended conditions of approval would ameliorate the effects of
the use to the extent that the use would not be a material detriment to the
use, peaceful enjoyment, economic value or development of surrounding
properties or the general neighborhood.

(6)  Will cause no objectionable noise, vibrations, fumes, odors, dust,
illumination, glare, or physical activity at the subject site, irrespective of
any adverse effects the use might have if established elsewhere in the

Zone.

The proposed use, as limited by the Petitioner’s Statement of Operations
and by the recommended condifions of approval, would not cause
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(8)

objectively objectionable noise, vibrations, fumes, odors, dust or other

- impacts. As Technical Staff found, the potential for impact is limited by

the large size of the property, the operation plan, and the specific
limitations and modifications agreed to by the Petitioner.

While the Opposition understaﬁdably objects to any new noise or other
impacts, the effects of the proposed use would beé minimal. The inherent
noise caused by truck doors and engines, dumping of materials to be
composted, and the opemtzon of equipment to turn the windrows, would
be substantially diluted by the distance of the composting area from any
residence. Ifthe Pelitioner had pursued its original plan to operate two
additional phases of the mulch and compost manufacturing use including

" a location closer to the Eglys ' and Thomassens’ houses, the noise might

not have been sufficiently attenuated. Although this issue was vigorously
disputed, if the use is operated in accordance with the Statement of
Operations (Exhibit 152) and the recommended conditions of approval,
the preponderance of the evidence leads to the conclusion that the
proposed use would not generate any noticeable fumes or odors or cause
objectionable illumination or glare. '

The Opposition expressed concern regarding noise, vibrations and dust
that might be generated by trucks using the gravel driveway on the site.
In response, the Petitioner agreed to maintain the driveway and to abide
by a dust suppression plan. These measures combined with the distance
of the driveway from abutting properties, the limits on the number and
size of vehicles, the limited hours of operation and ather restrictions on
the use would prevent a material amount of noise, vibrations or dust from
impacting nearby properties.

Will not, when evaluated in conjunction with existing and approved
special exceptions in any neighboring one-family residential area, increase
the number, intensity, or scope of special exception uses sufficiently to
affect the area adversely or alter the predominantly residential nature of
the arca. Special exception uses that are consistent with the
recommendations of a master or sector plan do not alter the nature of an
area.

As the Technical Staff and Mr. Perrine concluded, the proposed use is not
located in a one-family residential area. The proposed special exception
use Is consistent with the recommendations of the Master Plan. The
evidence of record dues not reveal the existence of any other special

_exceptions in the neighborhood,

Will not adversely affect the health, safety, security, morals or general
welfare of residents, visitors or'workers in the area at the subject site,
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irrespective of any adverse effects the use might have if established
- elsewhere in the zone, |

The Opposition questioned whether pollutants would percolate into the
ground water and pointed out that area residences are served by wells,
Considerable evidence on.this issue was presented by both sides. The
preponderance of the evidence Supports the finding that if the Petitioner
complies with the Statement of Operations and recommended conditions
of approval, this use would not pollute the neighborhoodwells. By
eliminating manure from the mix of materials to be composted, the
Petitioner is left with natural wood waste that generally has the same
chemical ingredients as a forest or farm. The base of wood chips and soil
can be expected to filter water that would find its way to or through the
bedrock. Surfuce flows would be directed by berms to a sediment control
pond which would be maintained using recognized Best Management
Practices. Any surface water that does not flow (o the sediment control
pond would be filtered by a fifty-foot vegetative buffer. Thus, it can be
expected that the impact of the proposed use on the area water supply
would not be materially different from the impact that would occur iff the
subject property were operated as a ﬁ.zrm

For the reasons discussed above and below, the Technical Staff and Mr.
Perrine correctly concluded that the proposed use would not adversely
affect the health, safety, security, morals, or general welfare of residents,
visitors or workers in the area, irrespective of any adverse effects the use
might have if established elsewhere in the zone.

(9)  Will be served by adequate public services and facilities including
schools, police and fire protection, water, sanitary sewer, public roads,
storm drainage and other public facilities.

The proposed use would not require any public school Jacilities. This use,
would require additional police or fire protection only if it is not operated
in compliance with the Statement of Operations and recommended
conditions of approval. The Petitioner is now well aware of the
Oppusition’s concerns regarding the possibility of a fire such as the one
that broke out at the MES facility. Although the size of the Petitioner’s
operation is much smaller than the MES facility, the Petitioner has agreed
to take several actions to avoid a fire in the windrows. The absence of an
asphalt base, supervision of the operation by a Certified Compost
Operator who would be on site or on call 24 hours per day, frequent
monitoring of the windrows’ temperatures, frequent turning of windrows,
proper watering of windrows, a prohibition on smoking and other
precautions make the likelihood of a fire extremely small, Further, in the
unlikely event a fire does breakout, the water in the twin ponds would be
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available to fire fighters through the dry hydrant. The water in the
sediment pond would also be available and the windrows would be spaced
to allow fire apparatus to drive between the windrows and to create a “fire
break ”to minimize the opportunity for fire to spread'from one windrow tu
another. Similar precautions would be taken with respect to the “surge
pile.”

Storm drainage is adequately addressed by the sediment control pond and
the vegetative buffer. The Opposition expressed concern regarding the
adequacy of water and sanitary facilities on site lo serve the employees.
However, the Petitioner submitted correspondence from Harty Sandberg
of the Montgomery County Department of Permitting Services (Exhibit
149) stating that:

The septic system currently serving the on-site single family
residence is adequate to serve 30 persons as proposed by Mr.
Hughes on a strictly commercial basis.

It must be noted that this proposed use includes only one employee in
addition lo the other uses. The evidence reveals that this proposed use (as
distinguished from the landscape contractor) would generate almost no
noticeable additional traffic on Mt. Nebo Road and West Offutt Road.
Even combined with the traffic that would be generated by the uses
proposed in §-2527 and 5-2528, all intersections in the area would
operate at level of service A. By prohibiting special exception traffic

- south of the site on Mt. Nebo Road, the Petitioner would avoid those
sections of Mt. Nebo Road where improvements to the public road might
be necessary to handle the special exception traffic.

The Opposition asserts that Mt. Nebo Road north of the site and West
Offutt Road are inadequate to accommodale the truck traffic that would
be present if the special exception is granted. It is undisputed that these
roads are rural in character with limited or, in some areas, no shoulder
space. Thus, large vehicles must use care when passing other large
vehicles heading in the other direction. However, the pickup trucks and
any other trucks not exceeding 30 feet in length or 13 tons in weight would
be able to safely pass the few other vehicles they may encounter on their
way to or from the site. Eighteen-wheel tractor-trailers present a greater
concern. However, the Petitioner has agreed 1o a condition of approval
that only one such truck per month may visit the site in connection with
the mulch and compost manufacturing use and it would not do so on the
same day as a tractor-trailer visits the site in connection with the other .
special exception uses.
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1t must be noted that, currently, refuse collection trucks and delivery
trucks regularly use West Offutt Road and Mt. Nebo Road. The testimony
of Terry Cummings was particularly helpful in evaluating this issue. Ms.
Cummings operates an animal sanctuary located directly across Mt. Nebo
Road from the Subject Property, Ms. Cummings testified that the
sanctuary holds open houses that involve 900 to 1000 visitors on certain
days and is frequently a field trip destination for school classes.
According to Ms. Cummings, 4 or 5 school busses per day visit the
sanctuary. It is apparent that sometimes an arriving or departing school
bus must pass by another bus or truck on Mt. Nebo Road or West Offutt
Road. Ms. Cummings is not aware of any collisions or other similar
incidents involving school busses visiting or departing the sanctuary.

Moreover, the school bus arrivals and departures which occur between

10:00 a.m. and 2:00 p.m. are at least as likely to conflict with truck traffic
making deliveries to and collections from area farms or residences as
would the unaffiliated landscape contractors’ vehicles, which, like the
Petitioner’s vehicles would attempt to leave the site shortly after 7:00
a.m. Further, the Petitioner’s vehicles would not be on the local roads at
the same time of day as the school busses visiting the animal sanciuary.

Finally, although Mt. Nebo Road is a Rustic Road, the designation of
Rustic Road status is not to be used to limit otherwise permitted land uses. -
Page 5 of the Rustic Roads Master Plan states: “The rustic roads
designation is not intended to affect the use of adjoining land except in the
design of access to subdivision.” Further, the area of Mt. Nebo Road of
primary interest in the Rustic Road Master Plan description is the
southern end, where truck traffic is to be prohibited. The Plan states:
“The northern half (of Mt. Nebo) is generally flat with long, straight
sections.” The site is located in the rural policy area, where the County’s
roadway design standards do not include pedestrian facilities due to the
relatively low level of pedestrian activity and inconsistency with rural
character. The proposed uses are not expected to generate pedestrian
activity along public roadways.

The undersigned agrees with the Technical Staff that the proposed use
would be served by adequate public services and facilities.

1)) 1f the special exception use requires approval of a preliminary plan
of subdivision, the adequacy of public facilities must be
determined by the Planning Board at the time of subdivision
review. In that case, subdivision approval must be included as a
condition of the special exception.

The proposed special exception does not require approval of a
preliminary plan of subdivision. The undisputed finding of the
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Technical Staff was that the proposed use meets Local Area
Transportation Review and the Policy Area Transportation Review |
requirements. ‘

(i1) With regard to findings rclating to public roads, the Board, the
Hearing Examiner, or the District Council, as the case may be,
must further determine that the proposal will have no detrimental
effect on the safety of vehicular or pedestrian traffic.

The proposed use, as limited by the Statement of Operations and

recommended conditions of approval, would not have a material

detrimental effect on the safety of vehicular or pedestrian traffic.

Although even one additional truck can have some effect, for the

. : reasons discussed in detail above, the effects of the proposed use

! ' . would be minimal and would not materially ajj"ect the safety of
vehicular or pedestrian traffic.

C. Specific Standards

See. 39-G-2.30.000. Manufacture of mulch and composting.

This use may be allowed together with incidental buildings upon a finding by the Board of Appeals that
the use will not constitute a nuisance because of traffic, noisc, hours of operation, number of employees,
or other factors. It is not uncommon for this use to be proposed in combination with a wholesale or
retail horticultural nursery, or a landscape contractor. 1f a combination of these uses is proposed, the
Board opinion must specify which combination of uses is approved for the specified location.

(N The minimum area of the lot must be 2 acres if there are any on-site operations, mc]udmg
parking or loading of trucks or equipment.

The proposed use is on a parcel of land containing approximately 77 acres.

(2)  Areas for parking and loading of trucks and equipment as well as other on site operations
must be located a minimum of 50 feet from any property line. Adequate screening and
buffering to protect adjoining uses from noise, dust, odors, and other objectionable
effects of operations must be provided for such areas.

The area to be devoted to mulch and compost manufacturing is located 50 feet from the
closest property line, and 900 feet from the nearest off-site home. The area designated
Jor parking trucks and equipment is approximately 200 feet from the nearest property
line, and several hundred feet from the nearest off-site house. Although Technical Staff
concluded that these distances are sufficient protection for adjoining properties, Staff
recommended a Jence along the Egly property line to provide some further protection
Jrom the activities. 1t must be noted that at the time the Technical Staff report was
written two additional phases of the mulch anel compost manufacturing operation were

%)
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59-G-1.22.

(2)

In evaluating the compatibility of this special exception with surrounding land uses, the
Board must consider that the impact of an agricultural special exception on surrounding
land uses in the agricultural zones does not necessary need to be controlled as stnngently
as the impact of a special excepllon in the residental zones.

The proposed use is calegorized as an "agricultural»industrial Tuse (Section 59-C-
9.3(b)). and given the size and scale proposed, the Technical Staff correctly concluded
that the manufucture of mulch and compost use is appropriate in the Rural Density
Transfer Zone, which is an agricultural zone (Section 59-C-9.1). As stated earlier in this
Report, although there are residences in the neighborhood, these residences are
primarily south of the Subject Property, comprise a minority of the acreage in the
general neighborhood, abut the portion of Mt. Nebo Road that would not be used by
traffic visiting the site, are generally “upwind” (using the prevailing wind paitern) of the
site, and except for the Egly and Thomassen properties, do not adjoin the site.

Additional requirements.

The Board, the Hearing Examiner, or the District Council, as the case may be, may
supplement the specific requirements of this Article with any other requirements
necessary to protect nearby properties and the general neighborhood.

In order to protect nearby properties and the general neighborhood, the Petitioner
should be required 1o comply with all of the conditions of approval as set forth under
Section V. Recommendations, below. ,

V. RECOMMENDATIONS

Accordingly, based on the foregoing findings and conclusions, I recommend that Petition No. S-

2529, for a special exception under the Rural Density Transfer Zone for a manufacture of mulch and

composting use, on property known as Parcel P400, which is a 77-acre parcel located at 15315 Mt. Nebo

Road on the east side of Mt. Nebo Road at a Iocation ncar River Road, southwest of Poolesville,

| Maryland, be approved subject to the following conditions:

1. The Petitioner is bound by all of the Petitioner’s testimony and exhibits of record and

is bound by the testimony of the Petitioner’s witnesses and attorneys’ representations, to the extent that

the evidence and representations arc identified in this report and recommendation (Section 59-A-4.127).

2, The Petitioner is bound by all submitted statements and plans, as revised.
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being proposed. The intent of the Technical Staff was to provide screening from the third
phase. Nonetheless, the Petitioner has agreed to install plantings along the currently
unscreened portion of the common property line with the Eglys and to the south of the
employee parking lot. ‘

Also, the Petitioner agreed o install a two (o three-foot high earth berm between the
mulch and composting area and the Thomassens ' property to the south. Evergreen trees

- would be planted on top of the berm every 15 feet (see Exhibit 1 54 and recommended
condition of approval number 6).

The Petitioner proposes to use existing storage barns for storing equipment and supplies.
One of the existing barns does not currently meet the setback requirement. The
Petitioner has agreed to a condition of approval that this structure must be moved to
meet the setback requirement before it can be used for the special exception use. All of
the other existing structures meel the required setbacks.

3) The Board may regulate the hours of operation so as to prevent any adverse 1mpact on
adjoining uses.

The Petitioner agreed to limit the hours of operation for general equipment for this use to
8:30 a.m. to 4:30 p.m., or daylight hours, whichever is less, Monday through Friday.
However deliveries may occur between 7:00 a.m. and 7:00 p.m., Monday through

Friday. Suturday operations would be limited to pick-ups and deliveries in conjunction
with the Landscape Contractor operation; provided that employeés would be permitted
fo monitor the windrows and perform any necessary operations to maintain safe
conditions at the site on Saturday and Sunday. The Petitioner also agreed to limit the
use of a processor for grinding and/or shredding raw materials to no more than three (3)
days per month. Use of this machine would be limited to weekdays between 8:30 a.m.
and 4:30 p.m. The Petitioner agreed to keep a log to identify the days and hours of
operation of the processor. '
D The Board may limit the number of motor vehicles operated in connection with the
business or parked on the site so as to preclude an adverse impact on adjoining uses.
Adequate parking must be provided on site for the total number of vehicles permitied;
and must not be less than required for an industrial or manufacturing establishment or
warehouse, under Article 59-E.

Trucks for this use (excluding trucks used for the Petitioner’s landscape contractor use)
would be limited to no more than 8 commercial pickup trucks or similar vehicles (as
madels change) a maximum of 30 feet in length, with the largest having a roll-off (dump)
bed with a 30 cubic yard capacity, weighing less than 26000 pounds (13 tons). In
addition, one tractor-trailer visit per month would be allowed. The Petitioner would be
required to keep a log of all vehicles visiting the site (see recommended condition of
approval number 17). Parking requirements in Article 59-E relate to interior floor area,
and no buildings are proposed for this use.

Limited equipment, as noted in the Statement of Operations, is used for the
manufaciuring process. Storage space for those machines is provided on the site.



3. Access to the site for the three speeial exceptions is restricted to left turn ingress from
and right turn egress onto Mt. Nebo Road via a channelized island. No special exception-related traffic
to and from the site may use Mt. Nebo Road to the south to reach River Road. The. Petitionf.:r must
infqrm contractors visiting the site and companies that have delivery activities assoéiated with any of
the thlree uses of this restriction and the Petitioner is responsible for their adhcrence to this restriction.

4. For the three special exceptions, a tota] of one outside contractor may be on the
property per day. Such contractor may havc morc than one employee to carry out the work on the site.

. | 5. Operations on the site are limited to the following, as shown on the amendeld‘Phasing
Plan submitted by the Petitiqncr {Exhibit 161(b)):
a. Phases 1, 2 and 3 of the Wholesale Nursery operation.
b, Phases 1, 2 and 3 of the [.andscape Contractor operation; however, vehicles
associated with the Landscape Contracting operation shall not exceed twelve (12) -

vehicles stored on-site.
c. Phase 1 of the Manufacture of Mulch and Composting operation.

6. The Petitioner shall install the landscaping described on the Revised Site Plan (Exhibit
154) prior to commencement of operations’ and shall properly maintain the landscaping areas and
promptly replace any dead trees. A majority of the trees for screening along the boundary line with the
Thomassen property shall be Thuja “Green Giant” evergreens. At the time_of installation, all buffer
trees shall be at least 5 feet in height above the top of the proposed 2 foot to 3 foot berm (for a total
height above the general gi'ade of 5 to 7 feet).

7. The only track vehicles used on the property shall be (1) a loader and (2) the vehicles
used by the independent contracior to process materials for the Manufacturing of Mulch and

Composting Special Exception operations (see Condition 26).

7 The Petitioner proposed to install the screening during the first planting after the Board
of Appeals approves the Special Exception.
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8. There shall be no burial or burning of any material on the subject properties of these
special exceptions.
9. Any relevant tederal, state or county agency shall havel the right to in'spec,t any special
exception, pursu.ant to Stallldard procedures for access to the property. '
| 10. The Pef,iti(;lller shall designate a rcprescniaﬁve to coordinate with the Community
Liaiéon Commitice established in conjunction with thesc uses. The Community Lialson Committee
shail include adjacent and confronting property owners and a répresentative from the Sugar]baf
'Citil'z.en’s Association. The People’s Counsel shall i)e an ex officio member of the Committee. ‘The
Committee shall meet four times a year and meetings shall be arranged and noticed by the Petitioner *
ll.. Ail required logs shall be made available upon request by the Montgomery County
Department of Permitting Services, Montgomefy County Department of Environmental Protection, the
Maryland Department of the Environment and the Maryland Depaftment of Agri'culture during normal
business hours. Petitioner shall distribute copies of requireci logs to members of the: Community Liaison
Committee at meetings heid pursuant to Condition 10, above. In addition, all logs shall be compiled
annually and provided to the Board of Appeals, along with summaries of all Community Liaison
‘Committee meetings for that year. '
12. The Petitioner shall inétall a steel, double-lined 300 galloﬁ tank for #2 diesel fuel.
The tank shall be inspected regularly allad replaced as necdced.
13. The Petiﬁoner shall maintain at least $1,000,000 in liability insurance from an
insurance comiaany rated A or better, A Certificate of Insurance shall be made available upon request.

14. It required by Chapter 22A of the Montgomery County Code, a Final Forest

Conscrvation Plan must be submitted prior to issuance of a Sediment and Erosion Control Permit. This

LY

8 The Petitioner proposed to meet only twice a year for 3 years at which time the
" Committee would disband. The Petitioner also objected to People’s Counsel being an ex officio
member of the Committee. The condition recommended by the Hearing Examiner reflects
modifications proposed by People’s Counsel,
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plan shall indicate placement of Catcgory One; cc;nscrvation casement on all areas required for forest
retention by the Forest Conselrvation Law.
15. Hours of operation for the pr?ration of generai equipmeht for this use are limited to

8:30 a.m. to 4:30 p.m., or daylight hours, whichever is less, Mondéy through Friday. H|owever,
deliveries may occur between 7:00 a.m. and 7:00 p.hl., Monday through Friday. Saturday operations
shall be limited to pick-ups and dé]iveries in conjunction with the Landscape Contractor operation;
pr(l:vvidcd that elmployees will be permitted to mbnitor the \J;lindrows and perform any necessary
operations to maintain safe conditions at the sitc on Saturday an.d Sunday.

16. The Pelitioner must obtain approval of the required Sediment and Erosion Control
Permit by Montgomery County Department of Permitting Services based on the plan prepared by the
Montgomery County Soil Conservation District. The plan shall include, but not be limited to, fifty (50)
foot wide grass swales, berms and sediment basiné. All scdimentation and control measures must be
located outside the stream valley buffer. ,

17. No more than eight (8) vehicléé per day maf make deliveries and/or pick-ups from
the property, excluding deliveries and/or pick-ups via the vehicles used for the Landscape Contractor
operation. Petitioner shall keep a log of all vehicles, except employees’ personal vehicles, entering or
l;aaving the property, that will contain the time of day the vehicle enters and departs the site, the truck
type and size, the type of load, the truck number (for Petitioner’s vehicles), as well as the special

| exception to which the trip is assigned and the entity rcsppnsible for the vehicle {e.g. Petitioner, third

party contractor, etc.), and the times and dates of each delivery and/or pick-up, excluding Landscape

Contractor pick-ups and deliveries.’

. ? 1t should be noted that the log required by this recommended condition would contain
details, requested by the Opposition, that were not included in the logs proposed by the

Petitioner.
1<



18. The Petitioner is limited to use of a processor for grinding and/or shredding raw

materials to no more than three (3) days per month. Use of this machine is limited to weekdays between

8:30 a.m. and 4:30 p.m. A log, in the same form as the sample log submi.tted to the recbrd, shall be
maintained to identify theldays and hours of operation of the processor (see Exhibit 150).

19. Only one tr‘actor-trailer per month may vigit the site in connection with this special
excéption; This visit'may not be on the same day as a tractor-trailer visits the site in connedtion with

either of the other special exceptions.

! 20. The Petitioner must receive all permits required by state or county agencies,

including but not limited to, a Natural Wood Waste Recycling Facility Permit from the Maryland
Department of Environment and registration to create a “Soil Conditioner” product (i.e., the compost)
from the Maryland Department of Agriculture. |

21. The operation must implement the fire prevention plan below:

1
|

a. No smoking is permitted on the site of this special exception.
b. No burning of wood wastc is pcrmitted on the site of this special exception.

c. A “dry” firc hydrant must be installed, along the gravel path leading into the
property, alongside the existing ponds that will connect to the two ponds to
allow Fire and Rescue Services to draw water from the ponds for fire
suppression purposes. Water from the ponds may not be used for any other

purpose.

d. The Petitioner shall maintain the existing gravel road (Exhibit 152). Such
maintenance shall include, but not be limited to, monthly inspections to
identify and fill any potholes and the addition of gravel or asphalt tabs to the
entire road surface, as appropriate and as permitted by the Department of
Permitting Services in accordance with the Statement of Operations.

e. The Petitioner must implement dust suppression measures relating to the
gravel road and windrows as described in the Statement of Operations (Exhibit
152). :

f. A Certified Compost Operator (as defined below) must regularly inspect the
windrows. Windrows must be turned when internal temperatures reach 140
degrees Fahrenheit. '
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g. Windrow size is limitcd to ten (10) feet high, twenty (20) feet wide and three
hundred (300) feet long. The surge pile is limited to twenty (20) feet high,
twenty (20) feet wide and one hundred fifty (150) feet long.

22. The Petitioner may not.accep‘t angf manure forluse in the‘ Manufacture of Mulch and
Composting operation.

23. The Petitioner shall comply with the odor control measures in the Statement of

Operations (Exhibit 152).

| 24 A sign identifying the houré of operation for deliveries and pick-ups and the
emergency contact number shall be postéd at the entrance to the property. The sign shall conform to the
draft sign submitted to the record (Exhibit 151).

25. A duly qualified Certified Compost Operator (as defined by COMAR 15.18.04.03)
must supervise the private contractors who run the processor or make deliveries to the Site, as well as
supervise the inspection and maintcnance of the windrows.  The Certified Compost Operator shall be on
duty or on call twenty-four (24) hours a day. The Petitioncr shall submit to the Board of Appeals the
names of all persons holding this certification. | |

26. Equipment to be used and/or stored on the site will include the foI]owing, or similar
machinery: (1) a specialized windrow turner or windrow turner attachment for a tractor (tractor used on
;he farm}; (2) a processor run by a typical tractor/combme diesel engine (such as a “Bandit” recycler) to
break down raw materials into smaller sizes (will be transported to site on an as-needed basis consistent
with the requirements of recommended condition 18, above); (3) up to two tractors (also used on the
farm) to manage and move matenials; (4) up to two front-end or ‘track loaders (2 % - 5 cubic yard
bucket) to manage and move méterials (as used as part of the nursery operation and farm operation; (5)
z;n additional two (2) loaders may be brought to the site by haulers when material or equipment is taken
' tp the site, provided the loaders are not stored on site; and (6) a trammel screen, soil shredder and/or soil

: sl;‘creen to sift larger pieces (i.e., partially decomposed material) from the final product.

ms)



27.I The Petitioner must comply with Chapter 3, Air Pollution, and Chapter 31B, Noise
Pol]ution (for residential receiving areas), of the Montgomery County Code.

28. Employees associated w.i.th this use are limited to one full-time ’employera? to manage
the ppération, with assistance from up to two (2) additional employees, excludinglg the individual
memh;aers of tﬁe Petitioner-LL(;. However, up to three (3) additional employees, employed by an
outsilde party, are permitted to assist an independent contractor associated with this special exception.

29. The Petitioner must Dbtain cm approved Nutrient Management Plan from the

'Mall“yland Dépaftment of Agriculture for the special exception within six (6) months of approval.

30. Prior to abandonment of the Manufacture of Mulch and Composting u.se, the
Petitioner must remove all materials associated with that special exception use from the site. In
addition, the Petitioner must re-seed and stabilize all areas used in the special exception composting
operations, as prescribed by the Montgomci’y County Soil Conservation Service.

31. Rows of finished compost product shall x;ot exceed fifty (5O)Ifec.:t high, fifty (50) feet
wide and one hundred (100) ‘feet wide, excluding product stored under the existing pole bamn. Rows of
finished mulch shall not exceed twenty (20) feet high, twcnty (20) feet wide and one hundred (100) feet
long. '

32. All raw Natural Wood Waste must be processed within 30 days of receipt.
33. No additives, such as phosphates, lime and fertilizer may be added to the compost or
mulch. |

34. Petitioner shall only accept Natural Wood Waste as defined in COMAR
29.04.09.02(B)(4), except that no food materials shall be accepted. Any solid waste other than Natura}

Wood Waste shall be stored in the appropriate container and promptly removed from the property.

»
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Dated; November 5, 2003

Respectfully submitted,

ZONING' TWINPONDS-8-2529.dec



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

