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Description
A. 1220 Briggs Chaney Road, Preliminary/Final Water Quality
Plan No. S-2290: Relocation of a driveway and parking area,
and reconstruction of a garage/storage building with total
amount of impervious surfaces not to exceed 14,812 square
feet, as previously authorized as part of the original Special
Exception approval for the landscape contractor use; located
on 1220 Briggs Chaney Road, on the north side of Briggs
Chaney Road, approximately 1,700 feet west of its
intersection with Good Hope Road; 2.46 acres; RE-1 zone;
Upper Paint Branch Overlay Zone; Upper Paint Branch
Special Protection Area; 1997 Cloverly Master Plan.
Staff recommendation: Approval with conditions
B. Final Forest Conservation Plan Amendment No. S-2290:
Relocation of a driveway and parking area, and
reconstruction of a garage/storage building for the
landscape contractor use; located on 1220 Briggs Chaney
Road, on the north side of Briggs Chaney Road,
approximately 1,700 feet west of its intersection with Good
Hope Road; 2.46 acres; RE-1 zone; Upper Paint Branch
Overlay Zone; Upper Paint Branch Special Protection Area;
1997 Cloverly Master Plan.
Staff recommendation: Approval with conditions
Applicant: Pampas Garden Landscaping, LLC
Submittal Date: May 16, 2017
Review Basis: Chapter 19, Chapter 59, and Chapter 22A
Summary
The Application requests approval of a Preliminary/Final Water Quality Plan and approval of an amendment to
the approved Final Forest Conservation Plan S-2290 to relocate the existing driveway access from Briggs
Chaney Road approximately 35 feet to the west, reconfigure the existing parking lot, and demolish and replace
the garage/storage building. The property is an existing landscape contractor operation located within the
Upper Paint Branch Special Protection Area and the Upper Paint Branch Overlay Zone that will continue to
operate under an approved Conditional Use S-2290. There will be no net increase in impervious surfaces on
the Property. The Application is in response to a sediment control violation.

RECOMMENDATIONS AND CONDITIONS
A. PRELIMINARY/FINAL WATER QUALITY PLAN NO. S-2290: Staff recommends approval, with the
following conditions.
1. The impervious surfaces on the Property are limited to no more than 14,812 square feet
as shown on the Impervious Surfaces Plan portion of the Preliminary/Final Water Quality
Plan.
2. Prior to the pre-construction meeting, the Applicant must enter into an agreement with
the Planning Board to limit impervious surfaces to no more than 14,812 square feet, or
13.8 percent of the 2.46-acre Property and demonstrate conformance to the impervious
surface limits.
3. Within 150 days of the pre-construction meeting, the Applicant must restore all areas on
the Property identified on the Impervious Surfaces Exhibit Plan portion of the
Preliminary/Final Water Quality Plan as impervious surfaces to be removed, per the
“Guidelines for Converting Paved Areas into Pervious Greenspace”, as outlined on the
approved Forest Conservation Plan S-2290. The Applicant must contact a Planning
Department Staff inspector to conduct a post-work inspection to verify the removal and
restoration of all impervious surfaces to be removed in accordance with the guidelines
outlined on the approved Forest Conservation Plan S-2290.
4. The Applicant must conform to the conditions as stated in the Montgomery County
Department of Permitting Services (“MCDPS”) Preliminary/Final Water Quality Plan for
the 1220 Briggs Chaney Road letter dated November 3, 2017, unless otherwise amended
by MCDPS, provided the amendments do not conflict with other conditions of the
approval.
B. FINAL FOREST CONSERVATION PLAN AMENDMENT NO. S-2290: Staff recommends approval,
subject to the following conditions:
1. The Applicant must plant twenty-four native canopy trees on the Property to satisfy the
0.49-acre afforestation requirement as shown on the approved Forest Conservation Plan.
The planting locations of these trees and any substitution of species from what is shown
on the approved Forest Conservation Plan are subject to the approval of the M-NCPPC
forest conservation inspector.
2. Prior to the start of any clearing, grading, or demolition on the Property, the Applicant
must provide financial surety to the M-NCPPC Planning Department for the trees
proposed to meet the 0.49-acre afforestation requirement.
3. Prior to the start of any clearing, grading, or demolition on the Property, the Applicant
must provide a Maintenance and Management Agreement to the M-NCPPC Planning
Department for the trees proposed to meet the 0.49-acre reforestation planting
requirement.
4. Mitigation must be provided on the Property for the removal of one variance tree.
Mitigation must be provided in the form of planting four native canopy trees with a
minimum planting stock size of three caliper inches as shown on the approved Forest
Conservation Plan. The planting locations of these trees and any substitution of species
from what is shown on the approved Forest Conservation Plan are subject to the approval
of the M-NCPPC forest conservation inspector.
5. The Applicant must complete all afforestation planting and tree variance mitigation
planting within 150 days of the pre-construction meeting.
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6. The Applicant must comply with all tree protection and tree save measures shown on the
approved Forest Conservation Plan. Tree save measures not specified on the approved
Forest Conservation Plan may be required by the M-NCPPC forest conservation inspector.
7. The limits of disturbance on the Final Sediment and Erosion Control Plan must be
consistent with the limits of disturbance on the approved Forest Conservation Plan.
SITE LOCATION AND DESCRIPTION
The property is a 2.46-acre parcel, located at 1220 Briggs Chaney Road, approximately 300 feet northwest
of Lear Lane (“Property” or “Subject Property”) (Figure 1). The Property is zoned RE-1, located in the
Cloverly Master Plan (“Master Plan”), and identified as Parcel 380 on Tax Map KS121.

Cloverly Elementary School

Subject Property

Figure 1 - Vicinity Map (2015 photograph)
The Subject Property is accessed from Briggs Chaney Road, and is currently improved with a single family
residential house, storage garage, asphalt driveway, and gravel parking area. The Property is operating
as a landscape contractor under Special Exception S-2290, originally approved in January 1998 and
recently modified by the Board of Appeals on August 9, 2017 to reflect the proposed changes. The
remainder of the Property is undeveloped with existing tree cover and maintained grass (Figure 2). The
entire Property is covered by a Category II conservation easement as part of a previous forest conservation
plan approval associated with the original Special Exception Approval.
The Property is in the Upper Paint Branch watershed, which is classified by the State of Maryland as Use
Class III waters. It is also located within the Upper Paint Branch Special Protection Area (SPA) and the
Upper Paint Branch Overlay Zone. There is no forest on the Property, but there are three large trees
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located on-site and four located immediately adjacent to the site. There are no streams, wetlands, stream
buffers, 100-year floodplain, steep slopes, or highly erodible soils on the Property.

Figure 2 – Aerial Map (2015 photograph)
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PREVIOUS APPROVALS
The Property, under different ownership, was granted Special Exception S-2290 for a landscape contractor
use in January 1998. A Forest Conservation Plan, S-2290 was approved in May 1998. The Montgomery
County Department of Permitting Services and the Board of Appeals determined that the Special
Protection Area requirements did not apply due to the limited land disturbing activities proposed at that
time. The plans approved at the time of the Special Exception approval permitted approximately 14,812
square feet of impervious surfaces to be maintained on the Property. The Board of Appeals granted a
transfer of the Special Exception to the Applicant (current owner) in a Resolution dated September 26,
2016, and a modification to the Special Exception to allow the proposed changes included in this
Application to the site in a Resolution dated August 9, 2017 (Attachments A and B).
CURRENT APPLICATION
Proposal
In response to a Stop Work Order issued in November 2016, the Applicant, Pampas Garden Landscaping,
LLC, has requested approval for a new Preliminary/Final Water Quality Plan and an amendment to the
Final Forest Conservation Plan (“Application”). The Applicant purchased the Property and had the Special
Exception transferred to allow the continued operation of a landscape contracting operation on the
Property. The Applicant had begun renovations to the existing gravel parking lot in the rear of the
Property without obtaining appropriate approvals. The Application proposes to relocate the existing
driveway access from Briggs Chaney Road approximately 35 feet to the west, reconfigure the existing
parking lot, and demolish and replace the garage/storage building.
1. Preliminary/Final Water Quality Plan S2290
An Impervious Surface Exhibit was submitted as part of the Water Quality Plan Application (Attachment
C). The Application proposes to relocate the existing driveway, reconfigure the parking area, and demolish
and replace the existing garage/storage building. The Impervious Surface Exhibit demonstrates that the
Property will maintain and not exceed 14,812 square feet of impervious surfaces, as approved as part of
the original Special Exception application. The resulting impervious surfaces comprises approximately
13.8 percent of the Property.
2. Final Forest Conservation Plan Amendment S2290
A Final Forest Conservation Plan Amendment (FCP) S2290 was submitted for review on March 23, 2017
(Attachment D). The Property does not contain any forest; however, there is a Category II conservation
easement recorded over the entire Property, as a condition of the previous FCP approval. The 0.49-acre
afforestation requirement was originally satisfied via credits for retaining existing individual tree canopy
and planting new trees for canopy credit. These trees were protected in the Category II conservation
easement. Some of the trees for which credits were obtained have been removed and the Applicant
proposes to plant new trees for canopy credit to meet the 0.49-acre afforestation requirement. The new
construction will impact trees greater than 30 inches in diameter, so the Applicant has submitted a tree
variance request with this Application.
ANALYSIS AND FINDINGS
1. The Application satisfies all the applicable requirements of the Montgomery County Code Chapter 19
for Water Quality Reviews in Special Protection Areas and Montgomery County Code Chapter 59 for
the Upper Paint Branch Overlay Zone.
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Special Protection Area Preliminary/Final Water Quality Plan
As part of the requirements of the Special Protection Area Law, a Special Protection Area Water
Quality Plan must be reviewed in conjunction with this project’s request for a sediment control
permit. Under the provision of the law, the Montgomery County Department of Permitting Services
(MCDPS), the Planning Board, and the Montgomery County Department of Environmental Protection
(MCDEP) have different responsibilities in the review of a Water Quality Plan. MCDPS has reviewed
and approved the elements of the Preliminary/Final Water Quality Plan under its purview as outlined
in a letter dated November 3, 2017 (Attachment E). As part of this Application, the Planning Board’s
responsibility is to determine if stream buffer protection, SPA forest conservation and planting
requirements, and site imperviousness limits have been satisfied.
Planning Board Special Protection Area Review Elements
Stream Buffer Protection
There is no area on the Property located within a stream buffer, so no stream buffer disturbance is
proposed by this Application.
Forest Conservation and Planting Requirements
This Property meets all applicable requirements of Chapter 22A of the County Code (Forest
Conservation Law). The Forest Conservation Plan will be amended as part of this Application. The
Application proposes to satisfy the 0.49-acre planting requirement by planting new trees and taking
full credit for the projected 20-year canopy. These trees will be protected via the existing Category II
conservation easement on the Property.
Imperviousness
Impervious surface restrictions for development projects in the Upper Paint Branch Special Protection
Area (SPA) are set forth in the Overlay Zone for the Upper Paint Branch SPA. As per Chapter 59,
Section 4.9.18, the imperviousness for the Application may not exceed 8.0 percent; however, 14,812
square feet of impervious surfaces on the site are considered legally existing as they were approved
at the time of the previous approval for this Property in 1998, and the Property was not required to
conform to the 10 percent impervious surface limit of the Upper Paint Branch Overlay Zone in place
at the time. Therefore, the Application is limited to 14,812 square feet of impervious surfaces, or 13.8
percent of the Property.
The Application proposes to reconfigure some of the impervious surfaces by relocating the driveway,
reconfiguring the parking area, and demolishing and rebuilding the garage/storage building. The
Impervious Surface Exhibit submitted as part of this Application demonstrates that the Property will
not exceed 14,812 square feet, or 13.8 percent of the 2.46-acre Property. (Attachment C).
Montgomery County Department of Permitting Service Special Protection Area Review Elements
MCDPS has reviewed and approved the elements of the SPA Final Water Quality Plan under its
purview (Attachment E). These elements include site performance goals, stormwater management,
sediment and erosion control, and monitoring of Best Management Practices.
•

Site Performance Goals
As part of the Water Quality Plan, the following performance goals were established for the
site: minimize storm flow runoff increases and minimize sediment loading.
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•

Stormwater Management Concept
The required goals will be met via drywells and landscape infiltration.

•

Sediment and Erosion Control
An engineered sediment control plan will be required.

•

Monitoring of Best Management Practices
A stream monitoring fee for the site area and a BMP monitoring fee for the disturbed area is
required.

Staff finds that the Preliminary/Final Water Quality Plan S-2290 satisfies the SPA forest conservation
and planting requirements, and meets the imperviousness limits required of the Application.
2. The Application satisfies all the applicable requirements of the Forest Conservation Law, Montgomery
County Code Chapter 22A.
Forest Conservation
Final Forest Conservation Plan
The Application meets the requirements of Chapter 22A of the Montgomery County Forest
Conservation Law. As required by the County Forest Conservation Law (Chapter 22A of the County
Code), a Forest Conservation Plan (Attachment D) was submitted as part of the review process. This
FCP is an amendment to previously approved FCP S-2290, which was approved as part of the original
special exception application for the landscape contractor use. The Property does not contain any
forest; however, there are six trees greater than or equal to 24 inches in diameter at breast height
(DBH) located on or immediately adjacent to the Property. Three of these trees are located on the
Property, and of these, two are greater than 30” DBH. The FCP results in an afforestation requirement
of 0.49 acres. This requirement was satisfied on the previously approved FCP through retention of
existing tree canopy and credit for the projected canopy of newly planted trees. A Category II
conservation easement was recorded over the entire Property as a means of protecting these trees.
Some of the trees for which credits were obtained have been removed over the past several years,
and one tree (ST-3), which is subject to the tree variance provision, is proposed to be removed as part
of this Application. The Application proposes to plant twenty-four, 2-3-inch caliper, native, canopy
trees on the Property, for a total credit of 0.49 acres of projected canopy at 20-years, to satisfy the
0.49-acre planting requirement. The existing Category II conservation easement will remain.
Forest Conservation Variance
Section 22A-12(b)(3) of the Montgomery County Forest Conservation Law provides criteria that
identify certain individual trees and other vegetation as high priority for retention and protection.
The law requires that there be no impact to: trees that measure 30 inches or greater DBH; are part of
an historic site or designated with an historic structure; are designated as national, State, or County
champion trees; are at least 75 percent of the diameter of the current State champion tree of that
species; or trees, shrubs, or plants that are designated as Federal or State rare, threatened, or
endangered species. Any impact to high priority vegetation, including disturbance to the critical root
zone (CRZ) requires a variance. An applicant for a variance must provide certain written information
in support of the required findings in accordance with Section 22A-21 of the County Forest
Conservation Law. The proposed disturbance on the Property requires impact to trees identified as
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high priority for retention and protection (Protected Trees), therefore, the Applicant has submitted a
variance request for these impacts. Staff recommends that a variance be granted, and mitigation be
required.
Variance Request
The Applicant submitted a variance request in October 2017, for the impacts/removal of trees
(Attachment F). The Applicant proposes to remove one (1) Protected Tree that is 30 inches or greater,
DBH, and considered a high priority for retention under Section 22A-12(b)(3) of the County Forest
Conservation Law. This tree, noted as ST-3 on the FCP, is a 44” DBH silver maple (Acer saccharinum)
in moderate - poor condition. It is located outside of forest, adjacent to the existing driveway. The
Application proposes to remove the existing driveway and construct a new driveway on the other side
of this tree. The current condition of the tree combined with the proposed disturbance and impacts
to its roots necessitates the removal of this tree. Some of the disturbance to the root zone is for the
relocation of the driveway but some is also for the installation of an infiltration device used for
stormwater management. Details of the Protected Tree to be removed are listed in Table 1 and
highlighted graphically in Figure 3.
The Applicant also proposes to impact, but not remove, two (2) off-site Protected Trees that are
considered high priority for retention under Section 22A-12(b)(3) of the County Forest Conservation
Law. The critical root zones of these trees will be impacted during the relocation of the existing
driveway and construction of required stormwater management features. Details of the Protected
Trees to be affected but retained are listed in Table 1 and highlighted graphically in Figure 3.
Table 1 – Protected Trees to be removed or affected but retained

Tree
Common Name
No.

Botanical Name

Size
(DBH)

ST-3

Silver Maple

Acer saccharinum 44”

Remove

ST-4

Silver Maple

Acer saccharinum 45”

26% (Retain)

Moderate

Off-site; Driveway, SWM

ST-6

Silver Maple

Acer saccharinum 31”

27% (Retain)

Moderate

Off-site; SWM

CRZ Impact

Tree
Condition
Moderate Poor

Location
On-site; Driveway, SWM
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Figure 3 – Tree Variance

Unwarranted Hardship Basis – Per Section 22A-21, a variance may only be considered if the Planning Board
finds that leaving the Protected Tree in an undisturbed state would result in an unwarranted hardship,
denying an applicant reasonable and significant use of the Property. The Applicant contends that an
unwarranted hardship would be created due to the requirement to implement stormwater management
measures for the existing and proposed conditions on the Property.
The Application includes four trees subject to the variance provision, one of which will be removed and
two will have some impact to their critical root zones by the proposed disturbance. The tree to be
removed, a 44” DBH silver maple in moderate/poor condition, is located adjacent to the west side of the
existing driveway. The Applicant proposes to relocate the existing driveway further west, on the other
side of this tree. Some of the disturbance to the root zone is for the relocation of the driveway but some
is also for the installation of an infiltration device used for stormwater management. The proposed
disturbance so close to this tree will result in its removal. The two trees proposed to be impacted, but
retained, include a 45” DBH and 31” DBH silver maple in moderate condition. These trees are located offsite but their critical root zones extend onto the Property and will be impacted by the disturbance
associated with relocating the driveway and installation of required stormwater management features.
The Applicant proposes to demolish and rebuild a garage/storage building and reconfigure the parking lot
in the rear of the Property to serve the existing business and continue to adhere to the impervious surface
limitations of the Upper Paint Branch Overlay Zone. These activities require that a stormwater
management plan be implemented for the Property and this creates an unwarranted hardship. Whether
or not the driveway is relocated, the required stormwater management features will be required, and the
impacts to the Protected Trees are a result of the construction of these required features. Staff has
reviewed the Application and finds that there would be an unwarranted hardship if a variance were not
considered.
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Variance Findings – Section 22A-21 of the County Forest Conservation Law sets forth the findings that
must be made by the Planning board or Planning Director, as appropriate, for a variance to be granted.
Staff has made the following determination based on the required findings in the review of the variance
request and the Forest Conservation Plan.
Granting of the requested variance:
1. Will not confer on the applicant a special privilege that would be denied to other
applicants.
Granting the variance will not confer a special privilege on the Applicant as the
disturbance to the Protected Trees is due to reasonable modifications to the existing
features on the Property to better serve the operation of the existing landscape
contractor business and to implement required stormwater management measures to
treat the impervious surfaces in this sensitive watershed. The Protected Trees are located
adjacent to existing impervious surfaces that require stormwater management measures
in close proximity. Any re-development or modifications considered for this Property,
would be faced with the same considerations of needing to provide stormwater
management measures. But more important, impact to the Protected Trees provides
much needed implementation of stormwater management measures to treat the
impervious surfaces in this sensitive watershed. Granting a variance to allow land
disturbance within the Property is not unique to this Applicant. Staff finds that the
granting of this variance is not a special privilege that would be denied to other applicants.
2. Is not based on conditions or circumstances which are the result of the actions by the
applicant.
The need for the variance is not based on conditions or circumstances which are the result
of actions by the Applicant. The requested variance is based upon existing conditions on
the Property, including the location of the Protected Trees within the area of the Property
that stormwater management measures need to be provided to treat the impervious
surfaces on this Property in this sensitive watershed.
3. Is not based on a condition relating to land or building use, either permitted or nonconforming, on a neighboring property.
The need for a variance is a result of the existing conditions and the desire for the
Applicant to reconfigure existing features to better serve the existing business, and satisfy
stormwater management requirements and the requirements of the Upper Paint Branch
Overlay Zone.
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4. Will not violate State water quality standards or cause measurable degradation in water
quality.
The variance will not violate State water quality standards or cause measurable
degradation in water quality. No trees located within a stream buffer or wetland will be
impacted or removed as part of this Application. One tree in is proposed to be removed
and two trees will be impacted. The tree that will be removed will be mitigated for by
planting trees on the site to replace the functions lost by the removal of this tree. The
two trees that will be impacted, but not removed will continue to provide their existing
functions. In addition, MCDPS will require a detailed sediment and erosion control plan
for the land disturbance and a stormwater management plan to treat all runoff from
impervious surfaces on the Property prior to discharging into the receiving waterway.
Mitigation for Protected Trees – Mitigation for the removal of one Protected Tree is recommended at a
rate that approximates the form and function of the tree removed. Therefore, Staff is recommending that
replacement occur at a ratio of approximately 1-inch caliper for every 4 inches removed, using trees that
are a minimum of 3 caliper inches in size. This Application proposes to remove 44 inches in DBH resulting
in a mitigation requirement of 11 caliper inches of planted, native, canopy trees with a minimum size of
3-inch caliper. The FCP includes the planting of four native, canopy trees as mitigation for the removal of
one Protected Tree. Although these trees will not be as large as the tree lost, they will provide some
immediate benefit and ultimately replace the canopy lost by the removal of this tree. Staff does not
recommend mitigation for trees impacted, but not removed. The affected root systems will regenerate
and the functions provided restored.
County Arborist’s Recommendation on the Variance – In accordance with Montgomery County Code
Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the
County Arborist in the Montgomery County Department of Environmental Protection for a
recommendation prior to acting on the request. The request was forwarded to the County Arborist. On
October 27, 2017, the County Arborist provided a letter recommending that a variance be granted with
mitigation (Attachment G).
Variance Recommendation – Staff recommends that the variance be granted with mitigation for the loss
of one tree as described above.
CONCLUSION
The proposed Preliminary/Final Water Quality Plan and Final Forest Conservation Plan Amendment meet
all requirements established in the Montgomery County Code. Staff has not received any correspondence
on the Application as of the date of this report. Therefore, approval of the Applications with the
conditions specified herein is recommended.
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ATTACHMENTS
Attachment A – Board of Appeals Resolution dated September 26, 2016
Attachment B – Board of Appeals Resolution dated August 9, 2017
Attachment C – Impervious Surface Exhibit – Preliminary/Final WQP
Attachment D - Final Forest Conservation Plan Amendment
Attachment E - MCDPS Preliminary/Final WQP Approval Memo
Attachment F – Tree Variance Request
Attachment G – County Arborist Tree Variance Recommendation
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ATTACHMENT A
BOARD OF APPEALS
for
MONTGOMERY COUNTY
Stella B. Werner Council Office Building
100 Maryland Avenue
Rockville, Maryland 20850
http://www.montgomerycountymd.gov/boa/
(240) 777-6600
Case No. S-2290
PETITION OF KUHN TREE SERVICE (by Laura C. Hultz)
[NEW HOLDER: PAMPAS GARDEN LANDSCAPING LLC]
RESOLUTION TO TRANSFER SPECIAL EXCEPTION
(Worksession Date: September 21, 2016)
(Effective Date of Resolution: September 26, 2016)
Case No. S-2290 is a special exception for a Landscape Contractor
which the Board of Appeals granted on January 16, 1998, to Laura C. Hultz,
pursuant to Section 59-G-2.30(c) of the Zoning Ordinance. On July 22, 2010,
the special exception was modified following a show cause hearing to change
the hours of operation, limit the number of employees who may be on-site at
any one time, permit log splitting once a week, allow changes to the required
landscaping, and require submission of a revised Lighting and Landscaping
Plan.
The subject property is Parcel 380 (comprising approximately 2.463
acres), Bealls Manor Subdivision, located at 1220 Briggs Chaney Road, Silver
Spring, Maryland, 20905, in the RE-1 Zone.
The Board of Appeals has received a letter, dated August 19, 2016,
from Marcie Freitas, Manager-Owner of Pampas Garden Landscaping LLC.
Mr. Freitas requests that the special exception be transferred to Pampas
Garden Landscaping LLC. He includes a letter from Laura C. Hultz consenting
to the transfer, as well as a copy of the deed transferring the property to
Pampas Garden Landscaping LLC.
The Board of Appeals considered the transfer request at its
Worksession on September 21, 2016.
Because Case No. S-2290 was
approved prior to October 30, 2014, under Section 59-7.7.1.B of the current
Zoning Ordinance, this request must be reviewed under the standards and
procedures in effect on October 29, 2014, unless the applicant requests review
under the current Zoning Ordinance. Rule 12.2 of the Board of Appeals Rules
of Procedure [Resolution Numbers 12-865 (Adopted October 27, 1992), 14742 (Adopted January 30, 2001) and 15-554 (Adopted March 23, 2004)]
provides that the transfer of a special exception is a modification under Section
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59-G-1.3 of the Zoning Ordinance (2004).
Ordinance provides:

Section 59-G-1.3(c)(1) of the

If the proposed modification is such that the terms or conditions
could be modified without substantially changing the nature,
character or intensity of the use and without substantially
changing the effect on traffic or on the immediate neighborhood,
the board, without convening a public hearing to consider the
proposed change, may modify the term or condition.
The Board finds that the transfer of the special exception from one
holder to another, to be operated in accordance with the terms and conditions
under which it was originally granted or modified by the Board of Appeals, will
not substantially change the nature, character, or intensity of the use, and will
not substantially change its impact on the immediate neighborhood or on
traffic. Therefore, on a motion by John H. Pentecost, Vice-Chair, seconded by
Edwin S. Rosado, with Carolyn J. Shawaker, Chair, Stanley B. Boyd, and
Bruce Goldensohn in agreement:

BE IT RESOLVED by the Board of Appeals for Montgomery County,
Maryland that the record in Case No. S-2290 is re-opened to receive Mr.
Freitas's letter dated August 19, 2016, with attachments; and
BE IT FURTHER RESOLVED by the Board of Appeals for Montgomery
County, Maryland that the request to transfer the special exception to Pampas
Garden Landscaping LLC is granted; and
BE IT FURTHER RESOLVED by the Board of Appeals for Montgomery
County, Maryland that all terms and conditions of the original special exception,
together with any modifications granted by the Board of Appeals, remain in
effect.

&

Carolyn S awaker, Chair
Montgomery County Board of Appeals
Entered in the Opinion Book
of the Board of Appeals for
Montgomery County, Maryland
this 26th day of September, 2016.

arbara Jay
Executive Director

/
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NOTE:
Any party may, within fifteen (15) days of the date of the Board's Resolution,
request a public hearing on the particular action taken by the Board. Such
request shall be in writing, and shall specify the reasons for the request and the
nature of the objections and/or relief desired. In the event that such request is
received, the Board shall suspend its decision and conduct a public hearing to
consider the action taken.
Any request for rehearing or reconsideration must be filed within fifteen (15)
days after the date the Opinion is mailed and entered in the Opinion Book.
Please see the Board's Rules of Procedure for specific instructions for
requesting reconsideration.
Any decision by the County Board of Appeals may, within thirty (30) days after
the decision is rendered, be appealed by any person aggrieved by the decision
of the Board and a party to the proceeding before it, to the Circuit Court for
Montgomery County, in accordance with the Maryland Rules of Procedure. It is
each party's responsibility to participate in the Circuit Court action to protect
their respective interests. In short, as a party you have a right to protect your
interests in this matter by participating in the Circuit Court proceedings, and
this right is unaffected by any participation by the County.
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ATTACHMENT F

Benning & Associates, Inc.
LAND PLANNING CONSULTANTS
8933 Shady Grove Court
Gaithersburg, MD 20877
Phone: 301-948-0240
Fax: 301-948-0241
E-mail: jmaisel@benninglandplan.com

To:

Mr. Richard Weaver, Chief of Area 3 / M-NCPPC

From:

David W. McKee

Date:

September 1, 2017

Re:

1220 Briggs Chaney Road (S-2290)

_________________________________________________________________________

Dear Mr. Weaver,
In accordance with the requirements of Section 22A-21 of the County Code and on behalf of
the applicant for this project, I am writing to request a variance from provisions of Chapter 22
as it applies to this project. Specifically, a variance is required in order to impact or remove
several trees which are 30 inches or greater in diameter.
The trees proposed to be impacted or removed are shown on the pending Preliminary / Final
Forest Conservation Plan (P/FFCP) for the subject project. A total of 3 trees which measure
30 inches or greater are proposed to be removed or impacted. The trees requiring a variance
are as follows:

SPECIMEN TREE CHART
TREE
NUMBER

BOTANICAL
NAME

COMMON
NAME

SIZE
(D.B.H.)

TREE
CONDITION

%CRZ
IMPACTED

Status

ST-3

Acer
saccharinum

Silver Maple

44.3"

Moderate Poor

67.0%

Remove

ST-4

Acer
saccharinum

Silver Maple

45.0"
(Estimate)

Moderate

26.2%

Retain
(Off-site)

ST-6

Acer
saccharinum

Silver Maple

30.6”

Moderate

26.9%

Retain
(Off-site)

The purpose of this application and variance request is to amend a previously approved plan
from 1998. A Special Exception which allowed a landscape contractor to operate at the site
was originally approved. The current owner wishes to make certain changes to the plan in
order to conduct operations in an efficient and safe manner.

ATTACHMENT F
Earlier plans proposed to utilize an existing driveway for access to the area reserved for
parking of commercial vehicles. The existing driveway is also used to access the existing
home on the property and the driveway is very close to the house. The applicant proposes to
change the location of the portion of driveway used to access the parking area so that it is
separate and away from the single-family residence. By doing this, the commercial and
residential portions of the property are made more separate. The appearance of the property
from Briggs Chaney Road with more green space around the home will be more residential in
appearance. And, by keeping trucks traveling to and from the site away from the home, the
setting of the home will be safer and more private. This proposed revision was recently
presented to the Board of Appeals to amend the previous Special Exception approval and the
Board agreed with the changes.
Relocating the driveway results in impacts to specimen trees which require a variance. In
addition, proposed stormwater management features to bring the property into compliance
with current stormwater management practices also impacts certain specimen trees.
Specific impacts the each of the 3 trees included in this variance request are as follows:
ST-3, a 44.3" Silver Maple, is located on-site. The tree will be impacted by removal of the
existing driveway, installation of a new driveway, and installation of stormwater management.
Impacts to this tree cannot be avoided if the site is to be developed as shown on plans due to
the severity of impacts and the current condition of the tree. The tree is proposed to removed.
ST-4, a 45.0" (estimate) Silver Maple, is located offsite on an adjoining property. The tree will
be impacted by the installation of the new driveway, grading, and installation a stormwater
management device. This tree is proposed to be retained due to limited impacts and the fact
that the tree is located off-site.
ST-6, a 30.6" Silver Maple, is located off-site. The tree will be impacted by the installation of
drywells for the existing home to bring the property into compliance with stormwater
management requirements. The tree is proposed to be retained due to limited impacts and
the fact that the tree is located off-site.
Requirements for Justification of Variance:
Section 22A-21(b) Application requirements states the applicant must:
1. Describe the special conditions peculiar to the property which would cause
unwarranted hardship;
2. Describe how enforcement of these rules will deprive the landowner of rights
commonly enjoyed by others in similar areas;
3. Verify that State water quality standards will not be violated or that a measurable
degradation in water quality will not occur as a result of granting of the variance; and
4. Provide any other information appropriate to support the request.
There are special conditions peculiar to the property which would cause unwarranted
hardships should the variance not be approved. The original approvals for this project
allowed for certain activities and uses to occur on this site which are still being proposed.
However, when the original plans were approved, impacts to specimen trees did not require a
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ATTACHMENT F
variance. The project is now required to provide stormwater management utilizing
environmental site design techniques. Drywells and landscape infiltration areas are proposed
in available areas of the site. In some cases, the proposed stormwater management devices
result in impacts to certain specimen trees which require a variance. Denial of the variance
would result in a hardship since stormwater management requirements would not be able to
be met. In addition, plans prepared for a previous owner did not account for the need to
separate the residential and commercial aspects of the property for safety and privacy. The
proposal to relocate a portion of driveway for these reasons results in impacts to certain
specimen trees. Denial of the variance would result in less privacy and security in the area of
the single-family residence.
Should this variance not be approved, the property owner would be deprived of rights
commonly enjoyed by others in similar circumstances. Approval of the requested variance
will allow the property owner to utilize the property in accordance with previous plan approvals
with changes to the site to enhance control of stormwater runoff, safety, and privacy.
The granting of a variance to remove specimen trees will not result in a violation of State
water quality standards or any measurable degradation in water quality. The variance will
allow the site to be utilized as originally approved with the addition of new stormwater
management measures to maintain water quality standards.
In addition to the above, Section 22A-21(d) indicates that a variance must not be
granted if granting the request:
1. Will confer on the applicant a special privilege that would be denied to other
applicants;
2. Is based on conditions or circumstances which are the result of the actions by the
applicant;
3. Arises from a condition relating to land or building use, either permitted or
nonconforming, on a neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water
quality.
This request for a variance will not confer a special privilege that would be denied to other
applicants. Approval of the requested variance will allow the property owner to utilize the
property in accordance zoning regulations and a recent re-approval by the Board of Appeals
for a landscape contractor use.
This variance request is not based on conditions and circumstances which are the result of
actions by the applicant. The property was originally approved for a landscape contractor use
and approval of the variance allows for that activity to continue within the parameters of the
original approval and proposed plan updates.
The request for a variance does not arise from a condition relating to land or building use,
either permitted or nonconforming on a neighboring property.
Granting this variance request will not violate State water quality standards or cause
measureable degradation in water quality. The variance will allow the site to be utilized as
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ATTACHMENT F
originally approved with the addition of new stormwater management measures to maintain
water quality standards.
For the above reasons, we respectfully request approval of this request for a variance from
provisions of Section 22A-21 of the Montgomery County Code. If you have any questions
regarding this request, please do not hesitate to contact me.
Sincerely,
Joshua O. Maisel
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ATTACHMENT G

DEPARTMENT OF ENVIRONMENTAL PROTECTION
Isiah Leggett
County Executive

Lisa Feldt
Director

October 27, 2017
Casey Anderson, Chair
Montgomery County Planning Board
Maryland National Capital Park & Planning Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910
RE:

1220 Briggs Chaney Road, DAIC S-2290, application for special exception accepted on
5/16/2017

Dear Mr. Anderson:
All applications for a variance from the requirements of Chapter 22A of the County Code
submitted after October 1, 2009 are subject to Section 22A-12(b)(3). Accordingly, given that the
application for the above referenced request was submitted after that date and must comply with Chapter
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all
review required under applicable law, I am providing the following recommendation pertaining to this
request for a variance.
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if
granting the request:
1. Will confer on the applicant a special privilege that would be denied to other applicants;
2. Is based on conditions or circumstances which are the result of the actions by the applicant;
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a
neighboring property; or
4. Will violate State water quality standards or cause measurable degradation in water quality.
Applying the above conditions to the plan submitted by the applicant, I make the following
findings as the result of my review:
1. The granting of a variance in this case would not confer a special privilege on this applicant that
would be denied other applicants as long as the same criteria are applied in each case. Therefore,
the variance can be granted under this criterion.
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning
Department, and the Maryland Department of Natural Resources Forest Service, the disturbance
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted
as a condition or circumstance that is the result of the actions by the applicant. Therefore, the
variance can be granted under this criterion, as long as appropriate mitigation is provided for the
resources disturbed.
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3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition
relating to land or building use, either permitted or nonconforming, on a neighboring property.
Therefore, the variance can be granted under this criterion.
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State
water quality standards or cause measurable degradation in water quality. Therefore, the variance
can be granted under this criterion.
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a
variance conditioned upon meeting ‘conditions of approval’ pertaining to variance trees recommended by
Planning staff, as well as the applicant mitigating for the loss of resources due to removal or disturbance
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended
during the review by the Planning Department. In the case of removal, the entire area of the critical root
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even
that portion of the CRZ located on an adjacent property). When trees are disturbed, any area within the
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were
before the disturbance must be mitigated. Exceptions should not be allowed for trees in poor or
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or
provide stormwater management. Tree protection techniques implemented according to industry
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during
construction without permanently reducing the critical root zone, are acceptable mitigation to limit
disturbance. Techniques such as root pruning should be used to improve survival rates of impacted trees
but they should not be considered mitigation for the permanent loss of critical root zone. I recommend
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed. The
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery
County Code.
In the event that minor revisions to the impacts to trees subject to variance provisions are
approved by the Planning Department, the mitigation requirements outlined above should apply to the
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.
If you have any questions, please do not hesitate to contact me directly.

Sincerely,

Laura Miller
County Arborist

cc:

Mary Jo Kishter, Senior Planner

