
 

 

                                     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
▪ Staff recommends Approval with conditions. 
▪ Applicant requests to remove approximately 43,049 sq. ft. (0.99 acre) of an area identified as a Category I 

Conservation Easement located on the west side of the development, on the approved Final Forest 
Conservation Plan (FFCP), but not recorded in the Land Records, located adjacent to the proposed 
alignment of the future Observation Drive. 

▪ Staff received no community correspondence regarding this Application. 
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Dowden’s Station: Site Plan Amendment No. 

82016006B:  Amendment to remove a portion of 

a Category I Conservation Easement along the 
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provide a side slope easement for the 

construction of the future roadway; 24.37 acres; 

PD-4; 1994 Clarksburg Master Plan & Hyattstown 

Special Study Area. 
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SECTION 1 – RECOMMENDATIONS AND CONDITIONS 
 

Staff recommends approval of the Site Plan Amendment No. 82016006B for Forest Conservation Plan 
purposes, with all site development elements shown on the latest electronic version as of the date of 
this Staff Report submitted via ePlans to the M-NCPPC.  All previously approved plans, findings, and 
conditions of approval remain in full force and effect, except as modified by the following conditions:1 
 
Final Forest Conservation Plan 
7a. Prior to the start of any demolition, clearing, grading or construction on the Subject Property, the 
 Applicant must submit to M-NCPPC, for approval, a certificate of compliance to use an offsite forest 

mitigation bank for 1.01 acres of mitigation credit. The certificate of compliance must be recorded  
 In the Office of Land Records before scheduling a pre-construction meeting. 
 
 

SECTION 2 – SITE LOCATION & DESCRIPTION 
 
Site Location 
The subject property is zoned PD-4 (Planned Development Zone), a 24.37-acre parcel of unimproved land 
located on the west side of Frederick Road/MD 355. The property is approximately 1,300 feet north of the 
intersection of MD 355 and Shawnee Lane, and 2,300 feet south of Stringtown Road in the Clarksburg 
Special Protection Area (“SPA”). This property is identified on tax map EW31 as Parcel N780 (Part of Lot 
21) and Parcel N888 (Lot 22) (“Property” or “Subject Property”). 
 
Site Vicinity 
Surrounding properties include: Gateway 270 West/ Corporate Park (Site Plan No. 819990350) toward the 
west, Clarksburg Town Center (Site Plan No. 82007022D) toward the north including the Clarksburg 
Historic District, Highlands at Clarksburg (Site Plan No. 82002002C) toward the east, Garnkirk Farms (Site 
Plan No. 820120100) toward the southwest and Avalon Residential (Preliminary Plan No. 120180110 and 
Site Plan No. 820190070) across MD 355 to the northeast (Figure 1).   
 
Site Description 
The Subject Property is currently undeveloped with existing forest cover over almost the entire Property 
(Figure 2). The Subject Property contains one perennial stream system and one intermittent stream. Both 
streams are classified as Use IV-P streams by the State of Maryland. The Subject Property features 
significant grade change from the northeast side along MD 355 sloping down to the southwest toward 
the rear of the Property. 
 
The perennial stream system is located at the rear of the Property along the southwest property line. This 
stream system is composed of two perennial streams, one flowing from the north and the other from the 
northwest onto the Property. These two perennial streams then join up about midway along the rear of 
the Subject Property and continue to flow to the southeast off-site. In addition, this stream system has 
five forested wetland areas, one spring, two seeps and ephemeral drainage channels which empty into 
this stream. This stream system has a defined channel that lies within a broad floodplain type of 
topography. All sensitive environmental features and their buffers that are located outside of the 
temporary slope easement for Observation Drive are protected by a Category I Conservation Easement. 

                                                           
1 For the purposes of these conditions, the term “Applicant” shall also mean the developer, the owner or any 

successor(s) in interest to the terms of this approval. 
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Figure 1 - Vicinity 
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The intermittent stream is located approximately mid-point of the Property along the southeast property 
line and drains to the southeast. The stream begins in a forested area with two springs. The intermittent 
stream runs for about 150 feet, drains under Cool Brook Lane and off-site. All sensitive environmental 
features, buffers and existing forest within the buffers are protected by a Category I Conservation 
Easement. 
 
 

 
 

Figure 2 - Site 
 

 
SECTION 3 – APPLICATIONS AND PROPOSAL 

 
Previous Regulatory Approvals 
Preliminary Plan 120160160 
On October 20, 2016, the Planning Board approved Preliminary Plan and Preliminary Forest Conservation 
Plan (PFCP) No. 120160160 for a subdivision of 84 lots for 84 one-family attached houses and 21 lots for 
21 one-family detached houses, multiple open space outlots and parcels for private streets (MCPB 
Resolution No. 16-106). The Preliminary Plan was found to conform with Chapter 50, Subdivision 
Regulations and is in substantial conformance with the recommendations of the 1994 Clarksburg Master 
Plan & Hyattstown Special Study Area (“Master Plan”). The Preliminary Forest Conservation Plan was 
found to conform to Chapter 22A, Forest Conservation Law. 
 
Site Plan 820160060 
On October 20, 2016, the Planning Board approved Site Plan and Final Forest Conservation Plan (FFCP) 
No. 820160060 for constructing 84 townhouses (80 percent of the total units) and 21 one-family detached 
dwelling units (20 percent of the total units), including 13.3% MPDUs with associated on-street parking 
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and open space amenities (MCPB Resolution No. 16-107, Attachment 1). The application was found to 
conform to Chapter 59, the Zoning Ordinance and Chapter 22A, Forest Conservation Law. 
 
Site Plan 82016006A 
On July 12, 2018, the Planning Board approved Site Plan Amendment and FFCP Amendment No. 
82016006A to increase the MPDU amount from 13.3% to 25% of the total number of units; realignment 
of the public street entering the subdivision from MD355; as well as other minor revisions for the 
construction of 105 previously approved residential units (21 one-family detached dwelling units and 84 
townhomes) along with minor modifications to the FFCP to accommodate the above changes (MCPB 
Resolution No. 18-069, Attachment 2). The application was found to conform to Chapter 59, the Zoning 
Ordinance and Chapter 22A, Forest Conservation Law. 
 
Current Application 
Final Forest Conservation Plan Amendment 82016006B 
Final Forest Conservation Plan Amendment No. 82016006B (”Application”), proposes to remove 
approximately 43,049 square feet (0.99 acre) of previously approved, but unrecorded Category I 
Conservation Easement to allow the placement of a temporary slope easement to facilitate the 
construction of the proposed Observation Drive by the Montgomery County Department of 
Transportation (“MCDOT”) at some point in the future (Figure 3). 
 
The temporary slope easement for the future Observation Drive was not previously shown on any plan 
approvals include the Preliminary Plan, Site Plan, FFCP or amendments. The issue of the slope easement 
arose during the review of the record plat when Montgomery County Department of Permitting Services 
(“MCDPS”) made the comment that the required slope easement for Observation Drive must be shown 
on the plat. During the review process for the Preliminary Plan, Staff had received a letter from MCDOT 
dated August 11, 2016 (Attachment 3) outlining their agency’s comments on the plan. MCDOT’s 
comments included asking for the dedication of right-of-way and easements necessary for the future 
construction and maintenance of Observation Drive, a master planned roadway. The right-of-way was 
shown on both the Preliminary Plan and the Site Plan. However, the temporary slope easement was not 
identified at that time. MCDPS, Right-of-Way Plan Review Section has analyzed the proposed temporary 
side slope for Observation Drive and is satisfied that what is shown on the plans matches the required 
slope easement requirements for Observation Drive as specified in the CIP (Attachment 4). 
 
The Applicant is proposing to deduct the area of slope easement from the Total Tract Area in the FFCP 
Worksheet and take this area out of Category I Conservation Easement. This results in the forest 
conservation obligations being transferred from the Applicant, who is not constructing Observation Drive, 
to MCDOT, or whoever may construct the roadway, at the time of roadway construction. 
 
The construction of the future Observation Drive and the temporary slope easement will have some 
impacts on the perennial stream system located at the rear of the Dowden’s Station development. When 
the roadway is constructed, the existing forest within the side slope easement will be removed, the 
western branch of the perennial stream system will be under the roadway and the existing wetlands will 
be impacted. These proposed impacts will be reviewed by various governmental agencies including the 
U.S. Corp of Engineers, Maryland Department of the Environment, Montgomery County Department of 
the Environment and M-NCPPC. MCDOT will need to obtain the approval and permits for the impacts to 
the streams and wetlands as well as obtaining M-NCPPC’s approval of the FFCP prior to beginning 
construction. 
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Figure 3 – Proposed Changes to Conservation Easement Areas 

 
 

 
SECTION 4 - ANALYSIS AND FINDINGS 

 
Unless specified below, the Application continues to conform with the findings in Site Plan #820160060 
and Site Plan Amendment 82016006A. 
 
5. The site plan meets all applicable requirements of Chapter 22A regarding forest conservation, Chapter 

19 regarding water resource protection, and any other applicable law. 
 

Planning Board Review Authority  
The Forest Conservation Regulations require Planning Board action on certain types of modifications to  
an approved FFCP. COMCOR 22A.00.01.13.A(2), the Forest Conservation Regulations, state: 
 
Major amendments which entail more than a total of 5,000 square feet of additional forest clearing must 
be approved by the Planning Board or the Planning Director (depending on who approved the original 
plan). 
 
The Applicant proposes to remove 43,049 square feet (0.99 acres) of Category I Conservation Easement 
on the Property. This submittal is considered a major amendment under Section 22A.00.01.13.A(1) of the 
Forest Conservation Regulations and it has been Planning Board practice to review all plans that remove 
or change any conservation easement. 
 
Water Quality Plan Review in Special Protection Areas 
The current Site Plan Amendment for forest conservation plan purposes does not alter the previously 
approved elements of the Final Water Quality Plan approved by the Planning Board on October 20, 
2016. 
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Forest Conservation Plan 
During the review of the record plats for the subdivision, the applicant displayed a 75-foot wide slope 
easement running adjacent to the Observation Drive right-of-way.  This was the first time staff received a 
plan that showed a temporary slope easement.  The Montgomery County Department of Transportation 
required a slope easement as part of their approval for the Preliminary Plan.  Slope easements are 
temporary in nature and once a road is constructed and the slope easement is no longer needed it is 
automatically abolished.   
 
DPS will not approve a record plat that shows an overlapping conservation easement with a temporary 
slope easement.  Since the conservation easement is recorded prior to the record plat, the slope easement 
would be subordinate to the conservation easement for the slope easement is only shown on the record 
plat.  Planning Staff does not object to the overlapping of temporary easements as long as the 
conservation easement has primacy over other easements that are not compatible with the terms of the 
conservation easement and the areas that are impacted can be adequately restored to eventually recreate 
a naturally regenerating forest.  However, Montgomery County does not like overlapping for easements 
for they don’t want to be responsible compensating for the forest within a conservation easement.  In this 
case, Montgomery County will only become liable for the removal of the forest when the road is 
constructed since the applicant is not responsible for the construction of Observation Road. 
 
Before Montgomery County can construct this portion of Observation Drive a Mandatory Referral will 
need to be submitted for Planning Board review. The Mandatory Referral will show the removal of 
approximately 40,000 square feet of forest, and the County will need to compensate for each acre of 
forest removed on a 1 to 1 basis. Regardless, the County will still need to mitigate for the removal of forest 
prior to the construction of Observation Drive. Since there are no engineered drawings for the 
construction of this section of Observation Drive it would be better to assess the forest removal needed 
to construct this roadway during the Mandatory Referral process versus the development application. The 
area to be put into slope easement is based on preliminary discussions between the applicant and DPS, 
but when the Mandatory Referral is submitted staff will work with the County to reduce the amount of 
forest removed and the impacts to the stream and forested wetlands. 
 
The Site Plan Amendment for Forest Conservation Plan purposes meets all applicable requirements and 
intents of Chapter 22A regarding forest conservation. The original FFCP requirements associated with Site 
Plan No. 820160060 have been slightly altered with this amendment to accommodate the modifications 
proposed. The area of the slope easement has been deducted from the Total Tract Area in the FFCP 
Worksheet. Due to the temporary slope easement area being deducted from the Total Tract Area of the 
project site, the Net Tract Area for Dowden’s Station was reduced from the original 22.96 acres down to 
21.64 acres on the FFCP Worksheet. This decrease in the Net Tract Area for Forest Conservation Plan 
purposes results in an increase in the total reforestation required on the FFCP Worksheet from the original 
0.21 acres up to 1.01 acres. The Applicant proposes to take this requirement to an offsite forest mitigation 
bank. The figure below (Figure 4) shows the previously approved FFCP Worksheet on the left and the 
proposed FFCP Worksheet on the right. 
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Figure 4 – Proposed Changes to FFCP Worksheet 

 

 
SECTION 5: CITIZEN COORESPONDENCE  

 
The Applicant has met all proper signage and noticing requirements for the submitted Application. As of 
this date of this staff report, Staff has not received correspondence or comment on the Site Plan 
Amendment. 
 
 

SECTION 6: CONCLUSION 
 
The proposed Site Plan Amendment and associated Final Forest Conservation Plan meets all requirements 
established of the Zoning Ordinance, Chapter 22A, 19 and continue to substantially conform to the 
recommendations of the 1994 Clarksburg Master Plan & Hyattstown Special Study Area. 
 

 
ATTACHMENTS  
Attachment 1 – MCPB Resolution No. 16-107 for Site Plan No. 820160060 
Attachment 2 – MCPB Resolution No. 18-069 for Site Plan No. 82016006A 
Attachment 3 – MCDOT Comments, dated August 11, 2016 
Attachment 4 – MCDPS, Right-of-Way Plan Review Section email dated February 7, 2019 
Attachment 5 – Amended FFCP 
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AMENDMENT NOTES

 AMENDMENT B includes the following changes to Site Plan # 82016006A:

1. The Temporary Slope Easements which impact Conservation Easements are shown.

OBSERVATION DRIVE SLOPE EASEMENT
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