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Staff recommends Approval with Conditions to amend Preliminary Plan No. 120041090 to extend the
validity period of the Adequate Public Facilities finding for a period of 2.5 years.
The Application meets the findings required for APF extension under Section 50-4.3.J.7.

SECTION 1 – RECOMMENDATIONS AND CONDITIONS
Preliminary Plan Amendment No. 12004109D: Staff recommends approval of the Preliminary Plan
Amendment subject to the following conditions. Unless modified in the conditions below, the previous
conditions set forth by Preliminary Plan No. 120041090 (and as amended) remain in full force and effect:
Staff recommends striking condition 17 for the adequate public facility validity period and hereby replaces
it with the following:
17) The Adequate Public Facility (“APF”) review for the Preliminary Plan will remain valid for 2.5
years (30 months) from the date of mailing of this Planning Board Resolution for Preliminary
Plan Amendment No. 12004109D.

SECTION 2 – SITE LOCATION & DESCRIPTION
Site Location and Vicinity
The 27-acre Subject Property, identified as the Burtonsville Town Square Shopping Center (“Subject
Property”) is located on the northwest quadrant of the intersection of Old Columbia Pike (Route-198) and
Old Columbia Pike 1. It is identified in the 1997 Fairland Master Plan and 2012 Burtonsville Commercial
Crossroads Neighborhood Plan (“Master Plans”), with the Shopping Center split zoned-CRT-1.5 C-1.0 R1.25 H-70 and RC as shown in Figure 1.

N
Figure 1 – Aerial Map with Zoning Districts
For the purposes of this Staff Report, Old Columbia Pike along the east of the Shopping Center will be identified as MD-198 and
Old Columbia Pike along the south of the Shopping Center will be identified as Old Columbia Pike.
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To the north, outside of the Shopping Center, land uses consist of single-family detached homes, vacant
land, and open space in the RC zone. To the east, the Burtonsville Crossing office park consists of
restaurants, a financial institution, and office development in the CRT-1.5 C-1.0 R-1.25 H-75 zone. Land
uses to the south consist of retail uses, a gas station with a convenience store, and restaurants in the
CRT-1.5 C-1.0 R-1.25 H-70 and CRN-1.5 C-1.0 R-0.5 H-45 zones. To the west, land uses include the
Burtonsville Elementary School, vacant land, and open space in the RC zone.

N
Figure 2 – Aerial View and Surrounding Uses
Site Analysis
The Subject Property is zoned CRT-1.5 C-1.0 R-1.25 H-70. Vehicular access to the Subject Property is
provided from two existing access points, one signalized entrance on the east side of the Subject Property
to Old Columbia Pike and one unsignalized intersection to the south to MD-198.

SECTION 3 – APPLICATION AND PROPOSAL
Previous Regulatory Approvals
Preliminary Plans
On March 26, 2006, the Planning Board approved Preliminary Plan No. 120041090 for the development
of the property under C-2 zone for up to 250,000 square feet of retail space and 10,000 square feet of
commercial office space on 27.21 acres of land (Attachment 2). Of the 260,000 square feet of
development approved by Preliminary Plan No. 120041090, approximately 52%, or 136,040 square feet,
has been constructed. The original determination for APF was granted for 61 months, with an original
expiration date of April 21, 2011. The Montgomery County Council adopted legislation granting four
separate 2-year extensions, for a total of eight years, for all APF validity periods as of March 31, 2009. This
extended the APF validity period to April 21, 2019.
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On July 10, 2008, the Planning Board approved Preliminary Plan Amendment No. 12004109A which
revised condition No. 6 that required the extension of an eight-foot-wide shared-use path along US 29
from the northern property line to the PEPCO power line right of way to the north. The amended condition
required the construction of a shared use path along the frontage of the Subject Property only.
On June 25, 2009, the Planning Board approved Preliminary Plan Amendment No. 12004109B to revise
condition No. 4 of Corrected Opinion dated March 21, 2006 for the Shopping Center tying completion of
the bike path to issuance of building permits.
On February 19, 2014, the Forest Conservation Plan No. 12004109C was administratively approved by
Staff for minor revisions.
In 2014, the property was rezoned from the C-2 zone to the CRT zone under the comprehensive rezoning
of Montgomery County.
Site Plan
On November 15, 2018, the Planning Board approved Site Plan No. 820180200 which approved a 2,250
square foot restaurant with a drive-thru on an existing surface parking lot within the shopping center.
Current Application
Proposal
This Preliminary Plan Amendment application requests to modify the APF condition to allow a 2.5-year
extension to the validity period for a determination of APF for the Subject Property under 50.4.3.J.7.
Preliminary Plan No. 120041090, mailed on March 21, 2006, provided a 61-month validity period for APF,
originally set to expire on April 21, 2011. County statute subsequently extended all active APF validity
periods for a total of 8 years during the recession, setting a new expiration date of April 21st, 2019. This
application was received on December 12, 2018.

SECTION 4 – ANALYSIS AND FINDINGS
All previous findings of Preliminary Plan 120041090 (as amended) remain in full force and effect except
as modified in the analysis below.
Findings – Chapter 50
3. Public Facilities will be adequate to support and service the area of the subdivision
Preliminary Plan 120041090 analyzed the Subject Property for adequacy of public facilities. The Subject
Property does not contain residential uses; therefore, the original determination was limited to
transportation adequacy. As part of the original application, the Preliminary Plan submitted a traffic study.
No modifications to the study are being made by this application and the analysis contained within
remains valid.
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This application is being reviewed under 50.4.3.J.7 which sets the procedures to extend the validity period
for an APF finding. The Planning Board must consider the following findings:
a. Only the Board may extend the validity period for a determination of adequate public facilities;
however, a request to amend any validity period phasing schedule may be approved by the
Director if the length of the total validity period is not extended.
i.

The applicant must file an application for extension of an adequate public facilities
determination or amendment of a phasing schedule before the applicable validity period
or validity period expires.

The application was filed on December 12, 2018. This is prior to the expiration date of April
21, 2019.
ii. The applicant must submit a new development schedule or phasing plan for completion
of the project for approval.
The application includes a development schedule, included as Table 1 below:
Description
Total Development Originally Allowed
Existing Built Square Feet

Anticipated Time Period (Months) to
Building Permit After April 21, 2019
N/A

Square Feet
260,000
136,040

Restaurant with Drive Thru Site Plan
No. 820180200

12 Months

2,250

Subtotal Existing and Site Plan No.
820180200 Approved Development

N/A

138,290

Remaining Unbuilt Development

30 Months
Table 1

121,710

iii. For each extension of an adequate public facilities determination:
(a) the applicant must not propose any additional development above the amount
approved in the original determination;
The Applicant does not propose any development beyond that approved in the
original determination.
(b) The Board must not require any additional public improvements or other
conditions beyond those required for the original preliminary plan;
No additional public improvements are being required.
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(c) The Board may require the applicant to submit a traffic study to demonstrate
how the extension would not be adverse to the public interest
A full review of the Property’s transportation adequacy was conducted by a 2004
traffic study for Preliminary Plan No. 120041090. The Subject Property has built 136
thousand square feet, or approximately 52%, of the total limit of 260 thousand
square feet of development. Recent traffic counts in the immediate vicinity of the
Subject Property (Old Columbia Pike/ US 29 SB Ramp / MD 198 and Old Columbia
Pike/ North Shopping Center Entrance) remain significantly lower than the full build
projection (Table 2). Moreover, these counts have shown a reduction of overall
traffic as compared to the original 2004 counts, likely due to the opening of MD 200
and the rerouting of US 29 away from central Burtonsville. The Subject Property is
therefore found to be in line with the original expectations of the existing APF
determination with no need for an additional study to be conducted at this time.

2004 Count
(Original Study)

US 29 / MD 198 (Former
alignment)
Old Columbia Pike/ US 29 SB
Ramp/ MD 198 (Current
Alignment)
Old Columbia Pike/ North
Shopping Center Entrance

Traffic Conditions – Peak Hour CLV
2004
Full Build
Recent Counts (SHA)
Background
Projection
(Original Study) (Original Study)
AM
PM
AM
PM
AM
PM
Year
of
Count
--------

AM

PM

1,913

1,990

--

--

1,364

1,257

1,379

1,314

1,090

981

2014

1,628

1,310

629

675

639

706

464

578

2015

Sources: Burtonsville Shopping Center Traffic Study. Kimley Horn and Associates, Inc. July 23, 2004 ; Maryland State Highway
Administration

Table 2

(d) an application may be made to extend an adequate public facilities period for a
lot within a subdivision covered by a previous adequate public facilities
determination if the applicant provides sufficient evidence for the Board to
determine the amount of previously approved development attributed to the lot.
Not Applicable.
b. The Board may approve an amendment to the new development schedule approved under
paragraph 7.a.ii
Preliminary Plan No. 120041090 and subsequent plans did not require a development schedule for
this project. This finding and its sub-findings are not applicable.
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c. Exclusively residential subdivisions.
This Application is not a residential subdivision. This finding and its sub-findings are not applicable.
d. Nonresidential or mixed-use subdivisions.
i. The Board may extend a determination of adequate public facilities for a preliminary plan
for non-residential or mixed-use development beyond the otherwise applicable validity
period if:
(a) The Department of Permitting Services issued building permits for structures that
comprise at least 40% of the total approved gross floor area for the project;
The development was approved for 260,000 square feet of gross floor area. The
necessary threshold of 40% of built gross area amounts to 104,000 square feet. The
Applicant has received permits for and constructed a total of 136,040 square feet of
built area for a total of 52% of the original approved development, exceeding the
required threshold.
(b) all of the infrastructure required by the conditions of the original preliminary plan
approval has been constructed, or payments for its construction have been made;
and
All infrastructure required of the Preliminary Plan conditions of approval has been
constructed as found by the aforementioned Preliminary Plan amendments and Site
Plan. This included: Right-of-Way dedication along the property fontange, the
construction of a 5-foot-wide sidewalk and 8-foot-wide shared use path along the
property frontage, and the installation of traffic signals at the two access points to
the Subject Property with Maryland State Highway Administration approval. In a
September 23, 2008 letter from SHA (Attachment 3), a traffic signal was found to be
undesired at the southern access point due to its proximity to other signals, which
continues to be unsignalized. The letter requested a left turn lane to be added to
eastbound MD-198 at the access point, which has been constructed.
(c) the Department of Permitting Services either issued occupancy permits or
completed a final building permit inspection for:
(1) structures that comprise at least 10 percent of the total gross floor area
approved for the project within the 4 years before an extension request is filed;
or
A total of 26,149 square feet of gross floor area has been permitted and built within
the 4 years prior to the extension request, as detailed in Table 3:
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Store / Restaurant / Project

Square Footage
(Sq. Ft.)
6,664
2,520
16,965

Green Turtle
Starbucks
2019 Retail Expansion
(NE Quadrant of Subject Property)
Total Gross Square Footage Added, Last 4
years
Total Approved Development
Total Built Sq. Ft.
Percent of Approved Development Built in
Last 4 Years

Source: Department of Permitting Services

U&O Issuance
Date
4/15/2015
4/12/2018
2/1/2019

26,149
260,000
136,040
10.057%

Table 3

(2) structures that comprise at least 5 percent of the total gross floor area
approved for the project within the 4 years before an extension request is filed, if
structures that comprise at least 60 percent of the total gross floor area approved
for the project have been built or are under construction.
The Applicant satisfies the previous finding as detailed above.
ii. For any development that consists of more than one preliminary plan, the requirements of
7.d.i apply to the combined project. A project consists of more than one preliminary plan
if the properties covered by the preliminary plans of subdivision are contiguous and were
approved at the same time.
This finding is not applicable.
iii. The length of any extension of the validity period granted under 7.d.i must be based on
the approved new development schedule under 7.a.ii, but must not exceed:
(a) 2.5 years for a subdivision with an original validity period of 7 years or less; or
Preliminary Plan No. 120041090 set a validity period of 61 months (or 5 years) for the
APF determination, below the 7-year validity required for a longer extension period.
This Application requests the full allowed 2.5 years.
(b) 6 years for a subdivision with an original validity period longer than 7 years.
This finding is not applicable.
iv. The extension expires if the applicant has not timely requested an extension and the
development is not proceeding in accordance with the phasing plan, unless the Board or
the Director has approved a revision to the schedule or phasing plan.
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This finding and subsequent sub-finding are not applicable.
v. In addition to the extension permitted under 7.d.iii, the Board may approve one or more
additional extensions of a determination of adequate public facilities, not to exceed a total
of 2.5 or 6 years, as applicable
This finding is not applicable.
The findings for 50.4.3.J.7 e, f, and g as well as their subsections are not applicable.

SECTION 7: CONCLUSION
Preliminary Plan Amendment No. 12004109D meets all requirements established in 50-4.3. Public
facilities will continue to be adequate. Based on this analysis, the Applicant has qualified for an extension
of the Adequate Public Facilities validity period. Staff recommends approval of this Application, with the
conditions as enumerated in the Staff Report.

ATTACHMENTS
Attachment 1 – Statement of Justification
Attachment 2 – MCPB Resolution No. 09-67 for Preliminary Plan No. 120041090
Attachment 3 – September 23, 2008 Letter from Maryland State Highway Administration
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Attachment 1

SHULMAN
ROGERS
TIMOTHY DUGAN

ATTORNEY

! 301.230.5228 I tdugan@shulmanrogers.com

February 4, 2019
Montgomery County Planning Board
The Maryland-National Capital Park and Planning Commission ("MNCPPC")
8787 Georgia Avenue
Silver Spring, Maryland 20910

Re:

Burtonsville Town Center (the "Center")
Request for APFO Validity Period Extension Under Chapter 50
Section 4.3 .J.7. of the Subdivision Regulations
Preliminary Plan No. 120041090, as amended
Owner: Burtonsville Center LLC (the "Owner" or "Applicant")
Letter of Justification Requesting a 2.5 years/30 months Extension

Dear Members of the Montgomery County Planning Board:
This letter of justification amends and replaces the Applicant's December 12, 2018
Letter of Justification. The Applicant acquired the Center about two years ago, in the
first quarter of 2017.1 The Applicant requests that the Planning Board grant an extension
of the APFO Validity Period, for 2.5 years/30 months,2 to begin running on
April 22, 2019, the first day after the expiration of the current April 21, 2019 APFO
Validity Period, to allow adequate time to:
• obtain the issuance of the building permit for the
November 2018 approved Site Plan Application for a
2,250SF restaurant and drive-thru, which we expect to be
issued within 12 months after the current April 21, 2019
APFO Validity Period;3 and
• during the same 2.5 years period running after the current
April 21, 2019 APFO Validity Period, explore development
of additional square footage for other new restaurants and
1 The deed is dated January 18, 2017 and recorded on February 17, 2017 at Liber 53862 folio 381.
2 The Applicant is requesting a 2.5 year extension under Sections 4.3.J.7.d.iii.
3 On November 8, 2018, the Planning Board approved Site Plan No. 820180200 for a 2,250 SF restaurant and drive
thru to be added to the existing Burtonsville Town Center, consisting of approx. 136,040 SF of retail and restaurants.
The Site Plan Resolution was mailed on November 27, 2018. The Certified Site Plan, with all signatures, was
delivered to MNCPPC on January 24, 2019.
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Burtonsville Town Center (the "Center")
APFO Validity Period Extension Under Chapter 50
Preliminary Plan No. 120041090, as amended
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retail buildings, and/or reconfiguration of existing buildings,
and to otherwise respond to changing market conditions to
keep the Center attractive and vibrant.
The pace of the project's development satisfies Sections 4.3.4.7d.i.(a), (b),
and (c)(1) of the APFO extension provisions of Chapter 50. Over 40% of the approved
development of 260,000SF has been constructed. (Construction of the Center began in
2009-2010, only about 10 years ago.) The project has installed all required infrastructure.
The project obtained, within the past four years, Use and Occupancy permits for more
than 10% of the approved development. Please see the attached Exhibit 1 that documents
the restaurant and retail square footage use and occupancy permits that exceed 10% of the
approved development within four years of the extension request. Please also see the
attached Exhibit 2 that documents the new development schedule, which is being
provided pursuant Section 4.3.J.7.a.ii.
The letter of justification is organized as follows:
1. The Current APFO Validity Period Expiration Date Is April 21, 2019....................... 2
2. Meeting The Threshold Conditions For An APFO Validity Period Extension........... 3
3. Satisfaction of the Other Extension Application Requirements................................... 5
4. A New Traffic Study Is Unnecessary........................................................................... 6
5. The Planning Board's Authority to Grant the 2.5 Years/30 months Extension........... 7
6. The Facts Supporting the Extension Request............................................................... 7
7. Conclusion. An Extension for 2.5 Years/30 months Is Suitable.............................. 11
1.

The Current APFO Validity Period Expiration Date Is April 21, 2019

The original Preliminary Plan Resolution was mailed on March 21, 2006. The
APFO Validity Period commenced thirty days later, on April 21, 2006.
Preliminary Plan Condition of Approval No. 17 reads, "The Adequate Public
Facility (APF) review for the preliminary plan will remain valid for sixty-one (61)
months from the date of mailing of the Planning Board Resolution/Opinion." The
original APFO Validity Period expiration date was April 21, 2011.
The above condition is consistent with the Chapter 50 provision that was in effect
before February 13, 2017. Section 50-20(c)(3)(A)(ii) addresses the initial relevant APFO
Validity Period deadline, and reads as follows:
A determination of adequate public facilities made under this
Chapter is timely and remains valid:
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(ii) for no less than 5 and no more than 12 years after the
preliminary plan is approved, as determined by the Planning Board
at the time of approval, for any plan approved on or after
October 19, 1999, but before April 1, 2007.
The provision was recodified in Section 4.3.5.a.i. of the Subdivision Regulations
in effect as of February 13, 2017. The initial APFO Validity Period expiration date was
April 21,2011. It was automatically extended for another 8 years by County statute.
Please see Subdivision Regulation Amendment 15-01, Ordinance No. 18-04. As of the
date of this letter, the Preliminary Plan's current APFO Validity Period expiration date is
April 21, 2019.
2.

Meeting The Threshold Conditions For An APFO Validity Period Extension

The project's APFO Validity Period, which currently will expire after
April 21, 2019, must be extended in order to be valid when the Director of the
Department of Permitting Services ("DPS") issues the building permit for the
November 2018 Site Plan approved 2,250SF restaurant and drive thru.
Further, the APFO Validity Period must be extended for the Applicant to explore
development of other new restaurants and retail buildings, and/or reconfigurations of
existing buildings.
As for the DPS Director's authority to issue building permits only for projects with
current APFO Validity Periods, Chapter 8, Section 8-31, "Requirement for timely
adequate public facilities; applicability" reads in pertinent part as follows:
(a). . . the Director may issue a building permit only if the
Planning Board has made a timely determination that public
facilities will be adequate to serve the proposed development
encompassed by the permit application ....
We provide below the threshold extension provisions of Chapter 50,
Section 4.3.J.7.d.i. and explain why the project meets the threshold tests. We first
provide the full citation. Then, we repeat each statutory subparagraph and provide an
explanation about how the provision is satisfied.
Full citation. Chapter 50, Section 4.3.J.7.d.i.:
d. Nonresidential or mixed-use subdivisions.
i. The Board may extend a determination of adequate
public facilities for a preliminary plan for
nonresidential or mixed-use development beyond the
otherwise applicable validity period if:
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(a) the Department of Permitting Services
issued building permits for structures that
comprise at least 40% of the total approved
gross floor area for the project;
(b) all of the infrastructure required by the
conditions of the original preliminary plan
approval has been constructed, or payments for
its construction have been made; and
(c) the Department of Permitting Services
either issued occupancy permits or completed a
final building permit inspection for:
(1) structures that comprise at least 10
percent of the total gross floor area
approved for the project within the 4
years before an extension request is filed;
or
(2) structures that comprise at least 5
percent of the total gross floor area
approved for the project within the
4 years before an extension request is
filed, if structures that comprise at least
60 percent of the total gross floor area
approved for the project have been built
or are under construction.

Section 4.3.J.7.d.i.(a):
(a) the Department of Permitting Services issued
building permits for structures that comprise at least
40% of the total approved gross floor area for the
project;
Explanation:
The Burtonsville Town Center's approved development is 260,000 SF. A total of
136,040 SF has been built already, which exceeds 40% of the total approved
development, which would be only 126,000 SF. Thus, the project satisfies
Section 4.3.J.7.d.i.(a).
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Section 4.3.J.7.d.i.(b):
(b) all of the infrastructure required by the conditions
of the original preliminary plan approval has been
constructed, or payments for its construction have been
made;
Explanation:
All of the infrastructure required by the preliminary plan conditions of approval
has been constructed, as evidenced by the recordation of Record Plat No. 23959,
the release of the bonds, the physical existence of the improvements, and the
government having issued numerous building permits. Thus, the project satisfies
Section 4.3.J.7.d.i.(b).
Section 4.3.J.7.d.i.(c):
(c) the Department of Permitting Services either
issued occupancy permits or completed a final building
permit inspection for:
(1) structures that comprise at least 10 percent
of the total gross floor area approved for the
project within the 4 years before an extension
request is filed;
Explanation:
Please consider the attached Exhibit 1 which evidences that occupancy permits
have been issued for at least 10 percent of the approved project of 260,000SF
within the past 4 years. Exhibit 1 includes evidence of occupancy permits having
been issued for the Green Turtle, Starbucks, and the 16,965 SF of new retail
expansion. Thus, the project satisfies Section 4.3.J.7.d.i.(c)(l).
The existence of the above three circumstances is evidence that the Center meets the
conditions under Section 4.3.J.7.d.i.
3.
Satisfaction of the Other Extension Application Requirements
As noted above, because the Applicant meets the threshold tests, the Applicant is
entitled to apply for an extension of the APFO Validity Period.
The pertinent provisions of Section 4.3 J.7. concerning the application for an
extension, "Extensions," read as follows:
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7. Extensions.
a. Application. Only the Board may extend the validity
period for a determination of adequate public facilities;
however, a request to amend any validity period phasing
schedule may be approved by the Director if the length of the
total validity period is not extended.
i. The applicant must file an application for extension
of an adequate public facilities determination or
amendment of a phasing schedule before the
applicable validity period or validity period phase
expires.
ii. The applicant must submit a new development
schedule or phasing plan for completion of the project
for approval.
iii. For each extension of an adequate public facilities
determination:
(a) the applicant must not propose any
additional development above the amount
approved in the original determination;
(b) the Board must not require any additional
public improvements or other conditions
beyond those required for the original
preliminary plan;
(c) the Board may require the applicant to
submit a traffic study to demonstrate how the
extension would not be adverse to the public
interest;
The Application has been filed before the April 21, 2019 APFO Validity Period
expiration date. As explained below, the Applicant is submitting a new
development schedule. The Applicant is not proposing any additional
development.
4.

A New Traffic Study Is Unnecessary
Although the Planning Board may require the submission of a traffic study to
demonstrate how the extension would not be adverse to the public interest, such a
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requirement is unnecessary for the Planning Board to make an informed decision
to extend the APFO Validity Period. The Applicant has already constructed all of
the public infrastructure required to accommodate the traffic for an approved
development of 260,000SF. Considering that, to date, the Center has been
developed to less than one-half of its approved density, and considering that the
Center is a new but traditional suburban shopping center, with surface parking, the
likelihood is remote that the Center would be developed to a density even
approaching 260,000SF within the next 2.5 years. The traffic impact will be well
less than a 260,000SF shopping center. Thus, the Planning Board does not need a
traffic study to determine that the extension would not be adverse to the public
interest. Finally, the unnecessary new traffic study may not be the premise for
additional infrastructure or new conditions. As provided in Section 4.3.J.7.a.ii.(b),
"the [Planning] Board must not require any additional public improvements or
other conditions beyond those required for the original preliminary plan."
5.

The Planning Board’s Authority to Grant the 2.5 Years/30 months Extension
The extension request is for 2.5 years or 30 months, to begin running on
April 22, 2019, the first day after the expiration of the current APFO Validity
Period. The Planning Board may grant the 2.5 years extension through
Section 4.3.J.7.d.iii. Section 4.3.J.7.d.iii. provides that the Planning Board may
grant an extension for up to 2.5 years for a project whose original APFO validity
period was less than 7 years. The project's initial APFO Validity Period was
5 years, and thus was less than 7 years. The maximum extension allowed under
Section 4.3.J.7.d.iii. is 2.5 years/30 months.

6.

The Facts Supporting the Extension Request
The Preliminary Plan for up to 260,00SF was approved in 2006 and certified in
2009. The Applicant acquired the Center only recently, in the first quarter
of 2017, about two years ago. The total existing approved development, the
November 2018 Site Plan approved development, the remaining approved
development, and the total approved development are as follows:
Description
Existing development
November 2018 Site Plan approved restaurant and
drive-thru
Subtotal
Remaining approved development
Total Approved Development

SF
136,040
2,250
138,290
121,710
260,000
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The Center continues to be an active development and is developing in a manner
consistent with the Preliminary Plan, as evidenced by the recent issuance of Use
and Occupancy permits, over the past four years, as shown on the attached
Exhibit 1. In November of 2018, the Planning Board approved a Site Plan
application for a restaurant and drive-thru of an additional 2,250 SF.
The Applicant requests the 2.5 years/30 months extension so that it may have
adequate time to obtain the building permit for construction of the November 2018
Site Plan approved restaurant and drive-thru and so that it may explore other
expansion and reconfiguration opportunities.
The entitlement timing for the November 2018 approved Site Plan for the new
restaurant and drive thru, plus its construction and operation, and consideration of
its interaction, and that of the other new retail expansion, relative to the operations
of the other restaurants and retail, support the Applicant's need for 2.5
years/30 months after April 21, 2019, to consider and to implement additional
development.
The Applicant anticipates that the November 2018 Site Plan approved restaurant
and drive-thru will have its building permit issued after the existing April 21, 2019
APFO Validity Period, but within twelve months thereafter, in other words, before
April 21, 2020. As noted below also, barring unforeseen delays, the building
permit for the restaurant and drive-thru is expected to be issued no sooner than the
end of the second quarter of 2019.
Thus, an extension is necessary to obtain the building permit to construct the
November 2018 Site Plan approved restaurant and drive-thru. The new
development schedule, Exhibit 2, reflects that the building permit for the
restaurant and drive thru is anticipated to be obtained within 12 months after
April 21, 2019, but that it is required to be obtained only within the entire
2.5 years/30 months requested.
The search process for a suitable addition to the Center, which culminated in the
identification of the restaurant and drive thru, began shortly after the Applicant
acquired the Center in January 2017. The official Site Plan process for the
restaurant and drive thru did not begin until April 2018 with the pre filing public
meeting. The subsequent steps moved smoothly. The Planning Board Resolution
was mailed on November 27, 2018. As noted earlier, the Certified Site Plan, with
all signatures, was delivered to MNCPPC on January 24, 2019. The Applicant
will continue with the other review and approval processes, with not only
MNCPPC but also with Montgomery County, the public utilities, etc., that lead up
to the issuance of the building permit.
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Again, barring unforeseen delays, the building permit for the restaurant and
drive-thru is expected to be issued no sooner than the end of the second quarter of
2019. Thus, it appears that the entitlement process, to reach the issuance of such
building permit, will have a duration of about 12-14 months. The construction
phase will follow for many months. Overall, to reach the point where the
restaurant and drive-thru will open for customers, the timing is expected to be
nearly 2 years from the pre filing public meeting until the opening. The 2 years
does not include the time to search for a suitable addition to the Center, as noted
earlier.
It will be necessary for the Applicant to use the requested 2.5 years/30 months to:
(1) obtain the building permit for the restaurant and drive thru; (2) construct the
restaurant and drive thru; (3) observe the interaction of the new restaurant and
drive thru and the new retail expansion operations with the existing Center's
businesses; and (4) if it is determined that additional or reconfigured businesses
are appropriate, to pursue any necessary entitlements such as Site Plan approval,
all of which steps are estimated to take about 2.5 years/30 months, the maximum
time period allowed under the extension provision.
Description

Estimated
Incremental
Additional
Months after
April 21, 2019
2

Obtain the building permit for the restaurant and drive thru
(minimum)
6
Construct the restaurant and drive thru
8
Observe the interaction of the new 16,965 SF retail
expansion and restaurant and the drive thru operations with
the other businesses in the Center. Consider how to
proceed with additional development and/or
reconfiguration of existing buildings. Identify suitable
new restaurants and/or retail tenants.
14
Pursue MNCPPC and other entitlements, such as a Site
Plan, and apply for and obtain building permit(s).
2.5 years/30 months
Total estimated time
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As the chart indicates, observing the Center's operations with the restaurant and
drive thru and the 16,965 SF of the new retail expansion, considering what type of
restaurant or business would be the proper fit for the Center, and identifying a
suitable tenant requires many months before a decision may be made whether
other uses can tap the remaining approved density and be added to the Center in
new space. If a decision were made to proceed, time would be needed to obtain
the entitlements, and to obtain the building permits to build the improvements.
The steps take years to implement.
An explanation follows about the types of market conditions that may drive the
need for more and different space, and thus the need for the time to provide such
space.
The business plans of existing tenants are subject to dynamic and changing market
conditions. Existing tenants might well require the Applicant to make changes to
facilitate their continued success and require the reconfiguration of their spaces.
Other external factors might affect the Center's market position as an attractive and
highly sought after restaurant and retail venue, which factors may drive the
Applicant's need to respond to changing market conditions. On October 25, 2018,
the County announced the ground breaking of "Flash," Maryland's first bus rapid
transit line. The first line is planned to run along U.S. 29 with a terminus near the
Burtonsville Town Center, and to be operational perhaps as early as 2021. The
shopping, commercial and eating needs of the future transit riders might affect the
types of retail and restaurants offered, which might affect the size and layout of
the Center's existing buildings, and which might drive the need for additional retail
and restaurants.
The total amount of additional development is not yet known for the reasons
described earlier. Making such a determination depends upon the threshold
question about whether or not the Planning Board will grant an APFO Validity
Period extension that would be adequate to plan for changes with existing and new
tenants, to accommodate new customer demands, and to otherwise respond to
changing market conditions. For the reasons explained earlier, it is reasonable to
have a 2.5 years/30 months extension, for as yet undetermined development.
Please see Exhibit 2 which is the New Development Schedule. The New
Development Schedule shows an anticipated twelve month period ending on
April 21, 2020 for the Applicant to obtain the building permit for the restaurant
and drive thru. We note that the building permit for the restaurant and drive thru
is anticipated to be obtained within 12 months after April 21, 2019, but that it is
required to be obtained only within the entire 2.5 years/30 months requested.
Similarly, the New Development Schedule shows that for the remainder of the
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approved square footage, 121,710 SF, the Applicant would be entitled to the
2.5 years/30 months from April 21, 2019.
As for the location of future development on the Center, the surface parking area
presents the most immediate opportunity for adding more restaurants and retail,
especially in light of changing perspectives about the experience in suburban
centers, as the Applicant has observed through its experience with many
commercial centers throughout the Washington Metropolitan Area. Shoppers
have become more accustomed to restaurants and retail being located closer
together. Closer proximity enhances the shopping, commercial and dining
experience. Further, the presence of surplus surface parking areas is no longer
considered essential to provide "convenience " for the suburban shopping,
commercial and dining experience. At the Center, reconfigured existing and/or
additional establishments would break up some of the Center's parking field.
Future site-interior restaurants and retail would be integrated with the other
interior restaurants and retail, and with the perimeter establishments, through the
pedestrian network, more public open space amenities, and efficient vehicular
circulation.
To provide an order of magnitude of the surplus surface parking spaces, it is
notable that the November 27, 2018 Site Plan Resolution No. 820180200 for the
restaurant and drive-thru, at page 6, reads that the number of required parking
spaces for the 138,290 SF is 587, but the Center will have 749 parking spaces,
after the development of the new restaurant and drive-thru. Thus, the current
parking surplus provides a surface area for potential expansion and/or
reconfiguration.
Because any more expansion will also be served by surface parking, the Applicant
does not expect that it will use a large amount of the as yet unbuilt approved
square footage.
7.

Conclusion. An Extension for 2.5 Years/30 months Is Suitable
For all of the above reasons, we respectfully request an extension of the APFO
Validity Period of 30 months or 2.5 years, to begin running on April 22, 2019, the
first day after the expiration of the current APFO Validity Period.
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Thank you for your consideration.
Very truly yours,

^

Timothy Dugan
cc:
Mr. Brian Downie
Ms. Keely Lauretti

Mr. Vincent Burke
Mr. Phil Isaja

Exhibits List
Exhibit
1

2

Description
Restaurant and new retail expansion square footage use and
occupancy permits that exceed 10% of the approved
development within four years of the extension request
New Development Schedule
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Exhibit 1
Burtonsville Town Center
Restaurant and Retail SF
U & O's in the Past 4 Years

Chapter 50
Section 4.3.J.7.d.i.(c)(l)

A

1 Store/Restaurant
2 Green Turtle
3 Starbucks
New Retail Expansion = Shops
Expansion (Northeasterly Comer of the
4 Center)
5
Total SF of U&O’s Within the Past 4
6 Years

B

SF
6,664
2,520

U&O Issuance
Dates
4/15/2015
4/12/2018

Supporting
Documents
From DPS Web Page
Page(s) Attached as
Circle #
Page 1
Page 2

16,965

2/1/2019

Page 3

26,149

7
8 Approved Development
9

260,000

10 Percentage of Approved Development

10.057%

C:\NRPortbl\Worksite\TIM\42510849 6.xlsx

D

C

Burtonsville Town Center
The Greene Turtle
Use and Occupancy Information from DPS Website
Use and Occupancy Permit No. 311688
Please select one of the Search By methods below and define your search criteria first Then, click the Search button to display the results. Fields with * are required items.
Search By: Property Address

Search Criteria

T

Details
0

Application
Permit Number

311688

Type

Use & Occupancy Permit

Application Dote

03/25/2014

Issue Date

04/15/2015

Final Date

04/15/2015

Status

Finaled

Work Type

Commercial Change Of Use

15660 OLD COLUMBIA PIKE
Site Address
BURTONSVILLE. MD 20866

Square Footage

6,664

Value

S0.00

Subdivision

Colesville Outside

Lot/Block

NA/NA

Reviews

0

Inspections

0

42632777 l.docx

Burtonsville Town Center
Starbucks
Use and Occupancy Information from DPS Website
Use and Occupancy Permit No. 360366
Please select one of the Search By methods below and define your search criteria first. Then, click the Search button to display the results. Fields with * are required items.
Search By: Property Address

Search Criteria

Details

a

Application
Permit Number

360366

Type

Use & Occupancy Permit

Application Date

10/12/2017

Issue Date

04/12/2018

Final Date

04/12/2018

Status

Finaled

Wori. Type

Occupy

15658 OLD COLUMBIA PIKE
Site Address
BURTONSVILLE. MD 20366

Square Footage

2,520

Value

SO.OO

Subdivision

Colesvil e Outside

Lot/Block

-/-

Reviews
Inspections

42632778 l.docx

a
a

Burtonsville Town Center
New Retail Expansion
Use and Occupancy Information from DPS Website
Use and Occupancy Permit No. 366332

Please select one of the Search By methods below and define your search criteria first Then, click the Search button to display the results. Fields with * are required items.

Search By: Property Address

Search Criteria

T

Details

Application

Q

Permit Number

366332

Type

Use 8t Occupancy Permit

Application Date

12/07/2018

Issue Date

02/01/2019

Final Date

02/01/2019

Status

Finaled

Occupy
Work Type

15650 OLD COLUMBIA PIKE
Site Address

BURTONSVILLE, MD 20866

Square Footage

16.000

Value

S0.0O

Subdivision

Colesville Cuts de

Lot/Block

-/-

Reviews

0

Inspections

0

42631526 2.docx

APFO Validity Period
Extension Request
Section 4.3.J.7.a.ii

A

1 Description
2
3 Existing built SF
4
Restaurant and Drive Thru Site
5 Plan approved November 2018
6
Subtotal Existing and November
2018 Site Plan Approved
Development
7
8
Remaining Original Allowed
9 Development Before Adjustment
10
Total Original Allowed
Development
11
12
13

Exhibit 2
New Development Schedule
Burtonsville Town Center

B
Anticipated Time
Period (Months) to
Building Permit After
April 21, 2019
N/A
12 months
(See Note 1 below.)

C

Square Feet
136,040

2,250

N/A

138,290

30 months

121,710

260,000

Note 1. The building permit for the restaurant and drive thru is
anticipated to be obtained within 12 months after April 21, 2019,
but that it is required to be obtained only within the entire
14 2.5 years/30 months requested.
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