
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

• There is no new development associated with this application. 

• Amending previously approved condition to exclude Farm Labor Housing Units from the density 
calculation/development rights retention requirement, consistent with Section 59.4.2.1.D.2 of the 
Montgomery County Zoning Ordinance, as amended by ZTA 17-06.  

• Amending the condition does not require any new Preliminary Plan Findings. 

• Staff has received correspondence concerned with the possibility of increasing density or additional 
development on the property. 

• The Planning Board granted an Extension Request on June 6, 2019. 
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Executive Summary 

Maximum Density of an AR (previously RDT) zoned property is one unit per every 25 acres.  The Barnesville 

Oak subdivision was 840 acres of land and would have a maximum yield of 33 units.  The applicant at the 

time only requested 24 units, which was below the maximum yield. 

At the public hearing for the Barnesville Oak Subdivision in 2010, the Planning Board determined that any 

subdivision of RDT property, was the triggering event under §59-C-9.41 for inclusion of farm tenant 

dwellings, farm tenant mobile homes or guest houses in the density calculation. This interpretation led to 

Condition 13: 

Record Plat must reference a recorded easement for the parent parcels indicating i) that density 
and TDRs for these lots was removed from the parent parcels; and ii) per §59-C-9.41 of the 
Montgomery County Zoning Ordinance, following this subdivision, any farm tenant dwelling, farm 
tenant mobile home, or guest house is included in the total permitted density of 33 residential 
structures on the Property. 

In 2018, the Montgomery County Council adopted ZTA 17-06 as Ordinance Number 18-39 (“ZTA 17-06”).  

This legislative action changed the 2010 Planning Board interpretation.  Currently the Code, §59.4.2.1.D.2  

excludes Farm Labor Housing Units (previously known as farm tenant dwellings and farm tenant mobile 

homes) from the density calculation for properties undergoing subdivision in the AR zone if the use 

remains accessory to farming and the principal dwelling following subdivision. 

The ZTA 17-06 has changed the underlying code (§59-C-9.41) and partially invalidated Condition #13 and 

the associated covenant.  The applicant has filed an application to amend Condition #13 so that the 

Subdivision can be brought into alignment with the current code. 

This application does not grant any additional units above the previously approved 24.  However, if this 

application were approved as requested by the Applicant, it would not preclude future preliminary plan 

amendment applications from seeking additional units up to the maximum yield of 33 with specific 

findings.  Any future applications would have to go through the subdivision review process including a 

Planning Board hearing and would have to meet all current subdivision standards. 
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SECTION 1 – RECOMMENDATION 

 
Preliminary Plan Amendment No. 12009011B:  Staff recommends Approval of the Preliminary Plan 
Amendment with revised condition no. 13 as stated below. All previously approved plans, findings, and 
conditions of approval remain in full force and effect, except as modified herein. 
 

13. Record Plat must reference a recorded easement for the parent parcels indicating that density 
and TDRs for these lots was removed from the parent parcels. 

 

 

SECTION 2 – SITE LOCATION AND VICINITY 

Site Location and Vicinity 

The property is identified as Parcel 570 on Tax Map DU13 and is comprised of 840 acres zoned Agricultural 
Reserve (AR). It is located on both the east and west sides of Peach Tree Road, bounded to the north by 
White Store Road and to the west by Beallsville Road (MD 109) ("Property").  

Peach Tree Road and Beallsville Road are classified as Rustic Roads; Whites Store Road is classified as an 
Exceptional Rustic Road. Low density residential lots and open agricultural fields abut the site to the south. 
All other adjacent properties are predominantly agricultural in nature. The Property itself is assessed as 
agricultural and is now used for a horse farm operation, and for cattle and hay production. Peach Tree 
Road splits the Property from north to south, with equal portions of the Property on each side of the road.  
 

 

Figure 1: Vicinity Map with Zoning 
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Site Description 

The topography of the Property is rolling in nature, with 193.60 acres of forest and open agricultural fields 
as the predominant features. There are eight streams on-site and 19.9 acres of wetlands. The Property is 
within the Dry Seneca Creek watershed; a Use I-P watershed.  
 
There are two primary residential homes on the Property and seven other farm tenant dwellings. One of 
the tenant structures is identified on the Historical Atlas as the John Lynch Farm #18/8. One primary 
residence is on the west side of Peach Tree Road with driveway access to Beallsville Road. This home is 
associated with the horse farm operation on that side of the road and has two accessory tenant houses. 
The primary residence on the east side of Peach Tree Road has five accessory tenant houses that include 
the historic resource. All these dwelling units access Whites Store Road. 
 

 
Figure 2: 2017 Aerial Photograph of Site 

Site History 

In 2000, a pre-preliminary plan (719990320) was submitted to planning staff for advice. The pre-
preliminary plan proposed to subdivide the property into 31 lots averaging 5-6 acres each. During the 
review of this pre-preliminary plan, staff suggested to the applicant that it would be far more 
advantageous to minimize the residential footprint by clustering the lots and to provide large contiguous 
areas suitable for agriculture. 

In 2009, a Preliminary Plan of Subdivison (#120090110) proposed to subdivide the Property under the RDT 
zoning standards to create 21 new residential lots and three outlots. The outlots were being created 
because three proposed lots had not yet passed percolation testing. The two existing farm residences and 
seven associated tenant dwellings were retained on two large farm remainders of 369.4 and 411.4 acres, 
respectively.   This application was ultimately approved with a 4-1 vote with Montgomery County Planning 
Board Resolution MCPB No. 10-129 (Attachment B). 
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SECTION 3 – CURRENT PROPOSAL 

Request to amend Condition No. 13 of MCPB Resolution No. 10-129 (“Condition”), approving Preliminary 
Plan No. 120090110 (the “Preliminary Plan”) as follows: 

Approved Condition #13: 

Record Plat must reference a recorded easement for the parent parcels indicating i) that density 
and TDRs for these lots was removed from the parent parcels; and ii) per §59-C-9.41 of the 
Montgomery County Zoning Ordinance, following this subdivision, any farm tenant dwelling, farm 
tenant mobile home, or guest house is included in the total permitted density of 33 residential 
structures on the Property. 

Proposed Amended Condition #13: 

Record Plat must reference a recorded easement for the parent parcels indicating that density 
and TDRs for these lots was removed from the parent parcels. 

 

SECTION 4 – ANALYSIS AND FINDINGS 

None of the original findings are being amended or altered with this approval, all previous findings remain 
in full force and effect.  The analysis discussion below is provided to discuss the implications of amending 
Condition #13 and how it relates to both the original approval and the current Zoning Ordinance. 
 

Preservation of Agriculture and Rural Open Space Functional Master Plan (“AROS”) Conformance 

During the review of the Application there was some discussion about Condition 13 being related to the 
Master Plan Conformance Finding the Planning Board made on the original application.  After reading the 
transcript of the original hearing (Attachment C) and the Planning Board Resolution, the Condition is not 
related to Master Plan Conformance but directly related to the Zoning Code.  The actual finding from the 
Resolution reads: 

The Planning Board determined that the Preliminary Plan, as proposed, protects to a significant 

degree, the ability for agricultural practices to continue on the Property as recommended by the 

AROS Master Plan. Of the 840 acres making up this Property, 780 acres will remain in agriculture. 

The AROS Master Plan does not set a specific objective goal for preservation, and the intent of 

the Master Plan is that the Planning Board, in its discretionary role must be satisfied that the 

Applicant has made reasonable good faith efforts to protect as much agricultural land as possible. 

The Board was satisfied that the Preliminary Plan protects agriculture and minimizes 

fragmentation of active farmland by creating residential lots that are as small as reasonably 

possible, and that are clustered in areas that do not detract from the active agricultural land. The 

Preliminary Plan intentionally minimizes the spread of residential development to avoid 

fragmentation and to minimize the potential for conflicts between farm and nonfarm properties. 

Although there was testimony that the proposed development would change the character of the 

area, creating a suburban enclave within the Agricultural Reserve, the focus of the Master Plan is 

preservation of agriculture within the Reserve --not maintenance of the rural character. However, 
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in order to allay those concerns, the Preliminary Plan calls for the new homes to be buffered, 

where practical, from the agricultural areas to reduce conflicts. The Board finds that the 

Preliminary Plan is in substantial conformance with the AROS Master Plan. 

The key phrase in the finding is “as proposed” meaning a preliminary plan of 21 Lots and 3 Outlots is in 

conformance with the AROS Master Plan.  Amending Condition #13 will not affect this finding and any 

future development would still need Planning Board review at which time new findings would need to be 

made. 

Zoning Code Conformance 

§59-C-9.41 of the Montgomery County Zoning Ordinance which provided that: 

Only one one-family dwelling unit per 25 acres is permitted. (See Section 59-C-9.6 for permitted 

transferable density.)  The following dwelling units on land in the RDT zone are excluded from this 

calculation, provided that the use remains accessory to a farm.  Once the property is subdivided, 

the dwelling is not excluded: 

(a) A farm tenant dwelling, farm tenant mobile home, or guest house, as defined in 

Section 59-A-2.1. 

(b) An accessory apartment or accessory dwelling regulated by the special 

exception provisions of Division 59-G-1 and 59-G-2 and Section 59-A-6.20. 

Under the pre-2010 Interpretation by the Planning Board, the density for the Preliminary Plan would have 

excluded the 6 farm tenant dwellings and 1 guest house, limiting density to 31 new dwelling units 

(assuming the 2 principal structures retained development rights).   

At the public hearing for the Barnesville Oak plan in 2010 (“2010 Interpretation”), the Planning Board 

determined that the subdivision of RDT property was the triggering event under §59-C-9.41, which 

required that the farm tenant dwellings, farm tenant mobile homes or guest houses be included in the 

density calculation for the 840 acre Property.  It has to be noted here that prior to this Preliminary Plan 

action in 2010,  §59-C-9.41 had been interpreted that farm tenant dwellings, farm tenant mobile homes 

and guest houses only be included in the density calculations if they no longer remained accessory to 

farming and the principal dwelling after subdivision (i.e. the subdivision severed them from farm and 

principal dwelling).  The 2010 Interpretation for Barnesville Oak changed the prior interpretations of §59-

C-9.41 and limited the Barnesville Oak Preliminary Plan to 24 lots for new dwelling units and required 

development rights be retained for the 6 existing farm tenant dwellings and 1 guest house, in addition to 

the 2 existing principal structures (farm homes) for a total of 33 TDR’s for the 33 rooftops on the Property.    

The 2010 Interpretation was the codified as §59.4.2.1.D.2 in the comprehensive amendment to the 
Montgomery County Zoning Ordinance, ZTA 13-04, adopted by the County in 2013 as Ordinance Number 
17-43 (the “Comprehensive Amendment”).  The Comprehensive Amendment also converted the RDT zone 
to the Agricultural Reserve (AR) zone.  The Parent Tract was reclassified to the AR zone by the associated 
District Map Amendment G-956.    



7 
 

In 2018 the Montgomery County Council, sitting as the District Council (the “Council”), adopted ZTA 17-
06 as Ordinance Number 18-39 (“ZTA 17-06”).  This legislative action changed the 2010 Interpretation, By 
legislative act, the Council amended §59.4.2.1.D.2 on January 23, 2018 by re-enacting §59.4.2.1.D.2 of the 
Montgomery County Zoning Ordinance to eliminate the 2010 Interpretation. Accordingly, §59.4.2.1.D.2 
(again) excludes Farm Labor Housing Units from the density calculation for properties in the AR zone if 
the use remains accessory to farming and the principal dwelling following subdivision.     

Both the Covenant and Condition have been affected by legislative changes subsequent to the approval 
of the Preliminary Plan, requiring Planning Board action to bring them into compliance with the current 
Code.  The Covenant and Condition are both predicated on a code section that has been overturned by a 
subsequent legislative act.  The Condition was based on the 2010 Interpretation that was incorporated 
into §59.4.2.1.D.2 of Montgomery County Zoning Ordinance during the Comprehensive Amendment.  The 
Covenant specifically incorporates §59.4.2.1.D.2 by reference as the basis for the Preliminary Plan density 
restriction. Subsequently, §59.4.2.1.D.2 of the Montgomery County Zoning Ordinance has been changed, 
rendering both the Covenant and Condition incorrect. 

Further, the subdivision of any similarly situated properties in the AR zone will be evaluated under 
§59.4.2.1.D.2 of the Montgomery County Zoning Ordinance, as amended. Accordingly, those applicants 
will be entitled to exclude Farm Labor Housing Units from the density calculation/development rights 
retention requirement.  Thus, it is only fair that §59.4.2.1.D.2 of the Montgomery County Zoning 
Ordinance, as amended by ZTA 17-06, be uniformly applied to all affected properties in the AR zone, 
especially in absence of any language in §59.4.2.1.D.2 to the contrary.   

Through this amendment, the Applicant would be afforded the same rights afforded to similarly situated 
properties within the County by virtue of ZTA 17-06.  

 
 

SECTION 5 – CITIZEN CORRESPONDENCE AND ISSUES 

The Applicant has met all proper signage and noticing requirements for the submitted Application.  Staff 
has received significant interest in the Application from the public and civic associations (Attachment F).   

Staff met with Montgomery Countryside Alliance and Sugarloaf Citizen’s Association on March 12, 2019 
to discuss the amendment and what exactly is being proposed.  There was significant concern over 
possibly increasing density and number of rooftops on this property.  Additionally, they expressed concern 
that while  ZTA 17-06 was approved by Council, there may be additional legislative intent that would 
indicate it should not be retroactively applied to this Preliminary Plan of Subdivision.  Additionally, Staff 
received individual emails concerned with additional development and requests to be notified of the 
Planning Board hearing date and to restate that no additional development should be approved as part 
of this Application.   

Staff informed those who inquired that no additional development is proposed with this application, 
however this would not preclude future applications from being submitted.  Furthermore, Staff confirmed 
that any future applications for additional development would need to come through the Planning Board 
and would have full separate reviews independent of this application. 

Staff expects additional correspondence to be received after the posting of this Staff Report and will 
forward all new correspondence to the Planning Board. 
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SECTION 6– CONCLUSION 

The proposed amendment meets all of the requirements established in the Subdivision Regulations and 
the Zoning Ordinance and conforms to the recommendations of the Preservation of Agriculture and Rural 
Open Space Master Plan.  This amendment updates a previously approved Preliminary Plan to be 
consistent with the current Code. Therefore, staff recommends approval of the Application. 

 

 

Attachments 

A- 120090110 Staff Report 
B- MCPB Resolution No. 10-129 for Preliminary Plan No. 120090110 
C- 120090110 Planning Board Hearing Transcript 
D- Covenant 
E- Applicant’s Statement of justification 
F- Citizen Correspondence 
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11) The certified preliminary plan must contain the following note: "Unless specifically
noted on this plan drawing or in the Planning Board conditions of approval, the
building footprints and driveway locations shown on the preliminary plan are
illustrative. The final locations of buildings, structures and hardscape will be
determined during the building permit approval process. Please refer to the zoning
data table for development standards such as setbacks, building restriction lines,
building height, and lot coverage for each lot. Other limitations for site development
may also be included in the conditions of the Planning Board's approval."

12) Record Plat must contain the following note: "Agriculture is the preferred use in the
Rural Density Transfer Zone. All agricultural operations shall be permitted at any
time, including the operation of farm machinery, and no agricultural use shall be
subject to restriction because it interferes with other uses permitted in the Zone."

13) Record Plat must reference a recorded easement for the parent parcels indicating that
density and TD Rs for these lots was removed from the parent parcels.

14) The Adequate Public Facility (APF) review for the preliminary plan will remain valid
for eighty-five (85) months from the date of mailing of the Planning Board resolution.

15) Other necessary easements must be shown on the record plat(s).

SITE DESCRIPTION (Figures 1 and 2) 

The property ("Property" or "Subject Property") is identified as Parcel 570 on Tax Map 
DU13 and is comprised of 840 acres zoned Rural Density Transfer (RDT). It is located on both 
the east and west sides of Peach Tree Road, bounded to the north by White Store Road and to the 
west by Beallsville Road (MD 109). Peach Tree Road and Beallsville Road are classified as 
Rustic Roads; Whites Store Road is classified as an Exceptional Rustic Road. Low density 
residential lots and open agricultural fields abut the site to the south. All other adjacent 
properties are predominantly agricultural in nature. The Property itself is assessed as agricultural 
and is now used for a horse farm operation, and for cattle and hay production. Peach Tree Road 
splits the Property from north to south, with equal portions of the site on each side of the road. 

There are two primary residential homes on the property and seven other farm tenant 
dwellings. One of the tenant structures is identified on the Historical Atlas as the John Lynch 
Farm #18/8. One primary residence is on the west side of Peach Tree Road with driveway access 
to Beallsville Road. This home is associated with the horse farm operation on that side of the 
road and has two accessory tenant houses. The primary residence on the east side of Peach Tree 
Road has five accessory tenant houses that include the aforementioned historic resource. All of 
these dwelling units access Whites Store Road. 

The topography of the site is rolling in nature, with 193.60 acres of forest and open 
agricultural fields as the predominant features on the Property. There are eight streams on-site 
and 19.9 acres of wetlands. The property is within the Dry Seneca Creek watershed; a Use I-P 
watershed. 
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PROJECT DESCRIPTION (Figures 3 and 3a) 

This application proposes to subdivide the Property under the RDT zoning standards 
which establish a density of one lot per 25 acres with a minimum lot size of 40,000 square feet or 
roughly one acre. The proposal is to create 21 new residential lots and three outlots. The outlots 
are being created because three proposed lots have not yet passed percolation testing. The two 
existing farm residences and seven associated tenant dwellings will be retained on two large farm 
remainders of 369.4 and 411.4 acres, respectively. The proposed lots are separated into three 
distinct clusters; two on the west side of Peach Tree Road, and the other located within a 
forested area on the east side of Peach Tree Road. 

The southernmost cluster of five lots on the west side of Peach Tree Road utilizes a 
shared driveway. The lots have been located here, in part, to abut the existing lots to the south in 
the adjacent Woodstock Subdivision. The location of these five lots is such that they utilize an 
existing hedgerow on the southern border of the Subject Property to screen them from view as 
you travel north on Peach Tree Road. These lots have also been reduced in size to no more than 
three acres to minimize impact to viable agricultural land. 

The northernmost cluster of three lots on the west side of Peach Tree Road is located in a 
small area of forest to screen them to the maximum extent possible and to minimize impact to 
active agricultural lands. These lots will also use a shared driveway with access to Peach Tree 
Road, in keeping with the opportunity to minimize curb cuts and visual impacts to this rustic 
road. These lots are also no greater in size than three acres. 

The largest cluster of 13 lots is proposed on the east side of Peach Tree Road and they 
will have access via a new tertiary residential street. In the original 2008 submission of this 
application this street was proposed to be an overlength cul-de-sac. Staff, believing that 13 
homes would be better served with two points of access requested that the road be re-designed as 
a through-street with two connections to Peach Tree Road. The plans were revised as now 
shown to propose a loop road with 13 lots and three outlots. The remaining forest that exists in 
this location will provide screening for the new homes. Considerable re-design of this area has 
occurred since the original plan submission to include not only a loop road but also a reduction 
of disturbance to the larger area of forest immediately to the south and east of these lots. 

Within the residential components of this project, the forest conservation plan shows 
clearing of approximately 35.0 acres of forest and retention of 8.30 acres. To meet forest 
conservation requirements the applicant has elected to protect 89.6 acres in a Category I 
easement and to further place an additional 50.0 acres in Category I easement to be used as a 
forest bank. The compact nature of the residential component of this subdivision leaves 780 
acres of the 840 acre Property or approximately 93% available for agriculture. The 740 acres 
that remain will be left unplatted and re-deeded as two distinct farms. The tenant houses will 
remain as accessory structures to the primary structures on those farm parcels. 

The cluster with 13 lots and three outlots is a relatively large cluster when compared to 
other subdivisions in the RDT zoned areas of the County. This perception is perhaps amplified 
by the compact nature of the lots which do not exceed three acres in size. But, staff believes that 
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Previous Review (Figure 4) 

This application was preceded by a pre-preliminary plan (719990320) that was submitted 
to planning staff for advice in 2000. That particular pre-preliminary showed a different lot 
pattern than what is proposed under this application. The pre-preliminary plan proposed to 
subdivide the property into 31 lots averaging 5-6 acres each. Staff discouraged this approach to 
subdivision, believing that it was too intrusive to Peach Tree Road, a rustic road, and that it 
unnecessarily spread development out into active and usable agricultural lands. Further, it 
required removal of a significant area of forest including one area that has the size and depth to 
support Forest Interior Dwelling Species (FIDS). During the review of this pre-preliminary plan, 
staff suggested to the applicant that it would be far more advantageous to minimize the 
residential footprint and to provide large areas of contiguous lands suitable for agriculture. 

Figure 4 
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MCPB No. 10-129 
Preliminary Plan No 12009011 O 
Barnesville Oak Farm 
Page 4 of 9 

9) The Applicant must comply with the conditions of the MCDPS, Well and Septic
Section approval dated April 16, 2010. These conditions may be amended by
MCDPS, provided the amendments do not conflict with other conditions of the
preliminary plan approval.

1 O) The Applicant must comply with the conditions of the Montgomery County
Department of Transportation (MCDOT) letter dated June 23, 2009. These
conditions may be amended by MCDOT, provided the amendments do not
conflict with other conditions of the preliminary plan approval.

11) The certified preliminary plan must contain the following note: "Unless
specifically noted on this plan drawing or in the Planning Board conditions of
approval, the building footprints and driveway locations shown on the
preliminary plan are illustrative. The final locations of buildings, structures and
hardscape will be determined during the building permit approval process.
Please refer to the zoning data table for development standards such as
setbacks, building restriction lines, building height, and lot coverage for each
lot. Other limitations for site development may also be included in the
conditions of the Planning Board's approval."

12) Record Plat must contain the following note: "Agriculture is the preferred use
in the Rural Density Transfer Zone. All agricultural operations shall be
permitted at any time, including the operation of farm machinery, and no
agricultural use shall be subject to restriction because it interferes with other
uses permitted in the Zone."

13) Record Plat must reference a recorded easement for the parent parcels
indicating i) that density and TDRs for these lots was removed from the parent
parcels; and ii) per §59-C-9.41 of the Montgomery County Zoning Ordinance,
following this subdivision, any farm tenant dwelling, farm tenant mobile home,
or guest house is included in the total permitted density of 33 residential
structures on the Property.

14) The Adequate Public Facility (APF) review for the preliminary plan will remain
valid for eighty-five (85) months from the date of mailing of the Planning Board
resolution.

15) Other necessary easements must be shown on the record plat(s).

BE IT FURTHER RESOLVED, that, having given full consideration to testimony 
heard and evidence submitted for the record by Montgomery Countryside Alliance, the 
Audubon Naturalist Society, and Applicant, the Montgomery County Planning Board 
FINDS that: 

1. The Applicant had authority to file the Application on behalf of Balsamah
Corporation N. V. (formerly known as Malsama Corporation N. V.), a Netherlands
Antilles corporation as the owner of the Property.













Rebecca Walker 
Miles & Stockbridge, PC 
11 North Washington St. #700 
Rockville, MD 20850 

Lynn Lipp 
21221 Peach Tree Road 
Dickerson, MD 20842 ' 

Eleanor Kotler 
22404 Nicholson Farm Road 
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Tom Hoffmann 
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Rodney Wallace 
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STATEMENT OF JUSTIFICATION IN SUPPORT OF  

PRELIMINARY PLAN AMENDMENT 
 
Preliminary Plan:  120090110B – Barnesville Oak Farm (a/k/a Greentree Farm) 
Property:       Parcel 070, Tax Map CU53  
Address:  21121 Beallsville Road, Dickerson, MD 20842 
Applicant:  Stud Farm, LLC  
 
 

The Applicant, Stud Farm, LLC (the “Applicant”), submits this Statement of Justification 

in support of its request to amend Condition No. 13 of MCPB Resolution No. 10-129 (the 

“Condition”), approving Preliminary Plan No. 120090110 (the “Preliminary Plan”), as amended, 

and in support thereof states as follows:  

I. Introduction 

This preliminary plan amendment proposes to: (1) amend the Condition to eliminate the 

density restriction imposed upon Farm Labor Housing Units in accordance with §59.4.2.1 of the 

Montgomery County Zoning Ordinance, as recently amended by Zoning Text Amendment 

(“ZTA”) 17-06; and (2) release Parcel 070 (Tax Map CU53), with a street address of 21121 

Beallsville Road, Dickerson, MD 20842 (the “Subject Property”), from the Declaration of 

Restrictive Covenant/Easement dated December 3, 2014 and recorded on February 23, 2015 

among the Land Records for Montgomery County, Maryland in Liber 49858 at folio 244 (the 

“Covenant”) that imposes the density restriction per the Condition.   

Accordingly, this preliminary plan amendment confirms that the existing Farm Labor 

Housing Units depicted on the Preliminary Plan are excluded from the density calculation under 

§59.4.2.1 of the Montgomery County Zoning Ordinance and therefore, do not need to retain a 
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development right.  This preliminary plan amendment proposes no new lots for residential 

dwelling units at this time.  

II. Background   

On or about December 4, 2008, Balsamah Corporation NV filed the Preliminary Plan to 

subdivide approximately 840 acres of land classified in the Rural Density Transfer (RDT) zone 

and situated on the east and west sides of Peach Tree Road in Dickerson, Maryland (the “Parent 

Tract”).  At the time the Preliminary Plan was filed, the Parent Tract was improved with 9 

residential structures, which included, 2 primary residential homes, 1 guest house and 6 farm 

tenant dwellings, one of which is identified on the Historical Atlas as the John Lynch Farm 

(#18/8).  The Parent Tract also had 33 development rights.   

The Preliminary Plan proposed subdividing the 840 acres into: (1) 24 lots for 24 new 

one-family dwelling units1 on 55.23 acres; (2) 4.514 acres of dedication for road improvements; 

and (3) 2 farm parcels totaling 780.44 acres and improved with the 2 primary residential homes, 

1 guest house and 6 farm tenant dwellings.  It also proposed to retain the remaining nine (9) 

development rights with the 2 farm parcels.  However, contrary to precedent, the Planning 

Board, through a condition of preliminary plan approval, required that the 1 guest house and 6 

farm tenant dwellings be included in the density calculation for the Preliminary Plan and 

therefore, each retain a development right.   

Specifically, at its July 23, 2010 public hearing, the Planning Board for the Maryland-

National Capital Park and Planning Commission (the “Planning Board”) approved the 

Preliminary Plan with conditions.  MCPB Resolution No. 10-129, a copy of which is attached 

                                                 
1 MCPB Resolution No. 10-129 approved 21 lots, 3 outlots and 2 unplatted farm parcel. The 3 outlots were 
approved pending septic approval, subsequently obtained that approval and were converted to lots.  
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hereto and incorporated herein as Exhibit A, (the “Resolution”), memorialized the Planning 

Board’s decision and included Condition, No. 13, which states:  

13)  Record Plat must reference a recorded easement [the Covenant] from the 
parent parcels indicating i) that density and TDRs for these lots was 
removed from the parent parcels; and ii) per §59-C-9.41 of the 
Montgomery County Zoning Ordinance, following this subdivision, any 
farm tenant dwelling, farm tenant mobile home, or guest house is included 
in the total permitted density of 33 residential structures on the Property.   

 
The Condition arguably imposes a density restriction by requiring that the 6 farm tenant 

dwellings and 1 guest house be included in the total permitted density for the Preliminary Plan 

and each retain a development right.   

The density restriction set forth in the Condition was a direct result of the Planning Board 

reversing its prior interpretation of §59-C-9.41 of the Montgomery County Zoning Ordinance, 

2004 (hereinafter “Section 59-C-9.41” or “§59-C-9.41”), which provided that: 

Only one one-family dwelling unit per 25 acres is permitted. (See Section 59-C-
9.6 for permitted transferable density.)  The following dwelling units on land in 
the RDT zone are excluded from this calculation, provided that the use remains 
accessory to a farm.  Once the property is subdivided, the dwelling is not 
excluded:  
 

(a) A farm tenant dwelling, farm tenant mobile home, or guest house, as 
defined in Section 59-A-2.1. 

(b) An accessory apartment or accessory dwelling regulated by the special 
exception provisions of Division 59-G-1 and 59-G-2 and Section 59-A-
6.20.   

 
The approval of the Preliminary Plan was the first time the Planning Board determined 

that the subdivision of RDT property (ie. the fact that the property went through the subdivision 

process) was the triggering event under §59-C-9.41 for inclusion of farm tenant dwellings, farm 

tenant mobile homes or guest houses in the density calculation.  Prior to the Preliminary Plan, 

§59-C-9.41 had been interpreted to include in the density calculation those farm tenant 

dwellings, farm tenant mobile homes and guest houses that no longer remained accessory to 
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farming and the principal dwelling after subdivision (ie. the subdivision severed them from farm 

and principal dwelling).  This changed interpretation of §59-C-9.41 (the “2010 Interpretation”) 

misguided the Planning Board’s interpretation of the Functional Master Plan for the Preservation 

of Agricultural and Rural Open Space (the “AROS Master Plan”), erroneously limited the 

Preliminary Plan to 24 lots/new dwelling units and required development rights be retained for 

the 6 farm tenant dwellings and 1 guest house, in addition to the 2 existing principal structures.   

Under the pre-2010 Interpretation, the density for the Preliminary Plan would have excluded the 

6 farm tenant dwellings and 1 guest house, limiting density to 31 lots/new dwelling units 

(assuming the 2 principal structures retained development rights).  

In order to vest the Preliminary Plan, the Applicant’s predecessor in title recorded among 

the Land Records for Montgomery County: (1) the Covenant on February 23, 2015, a copy of 

which is attached hereto and incorporated herein as Exhibit B; and (2)  Plat Nos. 25048 – 25051 

on October 29, 2015.   

Subsequently thereto, the Montgomery County Council, sitting as the District Council 

(the “Council”), adopted ZTA 17-06 as Ordinance Number 18-39 (“ZTA 17-06”).  This 

legislative action corrected the 2010 Interpretation, thereby rendering the Condition and 

Covenant invalid.  Accordingly, the Applicant requests an amendment to the Condition to 

eliminate the Preliminary Plan density restriction and release the density restriction in the 

Covenant from the Subject Property.  Through this amendment, the Applicant will  be afforded 

the same rights afforded to similarly situated properties within the County by virtue of ZTA 17-

06.    
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III. The Council Corrected the 2010 Interpretation through the Adoption of ZTA 
17-06. 

 
 Prior to the Preliminary Plan, the Planning Board and the Maryland-National Capital Park 

and Planning Staff interpreted §59-C-9.41 as excluding farm tenant dwellings, farm tenant 

mobile homes or guest houses from the density calculation for property classified in the RDT 

zone unless the use was subdivided from the parent tract, causing it to no longer be accessory to 

farming and the principal dwelling.  The 2010 Interpretation reversed that interpretation and was 

regrettably codified as §59.4.2.1.D.2 in the comprehensive amendment to the Montgomery 

County Zoning Ordinance, ZTA 13-04, adopted by the County in 2013 as Ordinance Number 17-

43 (the “Comprehensive Amendment”).  The Comprehensive Amendment also converted the 

RDT zone to the Agricultural Reserve (AR) zone.  The Parent Tract was reclassified to the AR 

zone by the associated District Map Amendment G-956.   

By legislative act, the Council corrected §59.4.2.1.D.2 on January 23, 2018 by re-enacting 

§59.4.2.1.D.2 of the Montgomery County Zoning Ordinance to eliminate the 2010 Interpretation.  

Accordingly, §59.4.2.1.D.2 (again) excludes Farm Labor Housing Units (previously known as 

farm tenant dwellings and farm tenant mobile homes) from the density calculation for properties 

in the AR zone if the use remains accessory to farming and the principal dwelling following 

subdivision.    

IV. The Preliminary Plan Amendment is Necessary to Remove an Invalid Condition 
and Covenant and Uniformly Apply the Zoning Ordinance to all Affected 
Properties.  

 
The Council took legislative action to correct the 2010 Interpretation.  ZTA 17-06 has 

struck the 2010 Interpretation from the Zoning Ordinance by making it crystal clear in 
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§59.4.2.1.D.2.b2 when a Farm Labor Housing Unit is and is not included in the AR (formally 

RDT) density calculation.  The Council’s decision was not made in a vacuum.   It was fully 

aware of the existing AROS Master Plan and presumptively took it into consideration when it 

adopted ZTA 17-06.  

As a result, both the Covenant and Condition have been invalidated, requiring Planning 

Board action to bring them into compliance with the current law.  The Covenant and Condition 

are both predicated on a code section that has been overturned by a subsequent and 

presumptively valid legislative act.  The Condition was based on the erroneous 2010 

Interpretation that was incorporated into §59.4.2.1.D.2 of Montgomery County Zoning 

Ordinance during the Comprehensive Amendment.  The Covenant specifically incorporates 

§59.4.2.1.D.2 by reference as the basis for the Preliminary Plan density restriction.  

Subsequently, §59.4.2.1.D.2 of the Montgomery County Zoning Ordinance has been corrected, 

rendering both the Covenant and Condition invalid. 

Further, the subdivision of any similarly situated properties in the AR zone will be 

evaluated under §59.4.2.1.D.2 of the Montgomery County Zoning Ordinance, as amended.  

Accordingly, those applicants will be entitled to exclude Farm Labor Housing Units from the 

density calculation/development rights retention requirement.  Thus, it is only fair that 

§59.4.2.1.D.2 of the Montgomery County Zoning Ordinance, as amended by ZTA 17-06, be 

uniformly applied to all affected properties in the AR zone, especially in absence of any 

language in §59.4.2.1.D.2 to the contrary.  Accordingly, the Applicant requests that 

                                                 
2  “If a property is subdivided so that any Farm Labor Housing Units or Detached Accessory Apartments are no 
longer accessory to the farm as defined in Section 59.3.7.4.B, any Farm Labor Housing Units or Detached 
Accessory Apartments are not excluded from the calculation of density and must have retained a development right 
in addition to the retained development right for any newly created lot; however, these dwellings are excluded from 
the density calculation and need not have a retained development right if: i. the dwelling remains accessory to 
Farming and the principal dwelling; or ii. the subdivision is for the sole purpose of creating a child lot.”  
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§59.4.2.1.D.2 of the Montgomery County Zoning Ordinance, as amended by ZTA 17-06, is 

applied to the Preliminary Plan density calculation through this preliminary plan amendment and 

that the Planning Board:  

1. Amend the Condition as follows:  

Record Plat must reference a recorded easement for the parent parcels 
indicating that density and TDRs for these lots was removed from the parent 
parcels.   
 

2. Approve for legal sufficiency a Covenant amendment to be recorded among the Land 
Records for Montgomery County, Maryland to release the density restriction from the 
Subject Property.   

 
V. CONCLUSION 

 
For the foregoing reasons, Stud Farm, LLC, respectfully requests that the Planning Board 

amend Condition No. 13 and release the density restriction in the Covenant from the Subject 

Property, all as provided by § 59.4.2.1.D.2 of the Montgomery County Zoning Ordinance. 

On behalf of the Applicant, the undersigned certifies that the information set forth in this 
statement of justification is true, complete, and correct to the best of their knowledge, 
information, and belief as of the date set forth below.  
 
Respectfully submitted, 
 
Miles & Stockbridge P.C. 
 
 
_________________________      
Casey L. Cirner    Date 
 
 
McMillan Metro, P.C. 
 
 
_________________________      
Stephen J. Orens    Date 
 
 
_________________________      
Peter Ciferri     Date
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Exhibit A 
Planning Board Resolution 
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Exhibit B 
Covenant 
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