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Description 

Zoning Text Amendment (ZTA) 19-06 would add Vape Shop as a use allowed in certain zones as a limited 
use and establish the limited use standards for a Vape Shop. Three companion bills were also introduced 
to be adopted as Board of Health Regulations. Bill 29-19 would prohibit an electronic smoking devices 
manufacturer from distributing electronic cigarettes to retail stores within a certain distance of certain 
schools. Bill 31-19 would prohibit the distribution of any tobacco product, coupon redeemable for a 
tobacco product, cigarette rolling paper, or electronic cigarette to any individual under 21 except under 
certain circumstances. It would also prohibit an individual under 21 from using or possessing a tobacco 
product or electronic cigarette except under certain circumstances. Bill 32-19 would prohibit an 
electronic smoking devices manufacturer from distributing flavored electronic cigarettes to certain retail 
stores. This staff report addresses the changes to the Zoning Ordinance (ZTA provisions) and includes 
the companion bills for informational and contextual purposes only. 
 

Summary 

Staff recommends approval, with modifications, of ZTA 19-06 to add Vape Shop as a use allowed in 
certain zones as a limited use and establish the limited use standards for a Vape Shop. 
 
One modification is that the Vape Shop definition be clarified to state that the Retail or Service 
Establishment must devote at least 51% of its floor area to the sale and display of electronic cigarettes 
to be classified as a Vape Shop.  Otherwise, as written, a Vape Shop would be required to devote 
exactly 51% of its floor area to the sale and display of electronic cigarettes or allows vaping on site.  
 
One question staff raises (for clarification purposes) with the limited use standards is what constitutes 
an “established” middle or high school, in the context of a Vape Shop continuing as a nonconforming 
use if a middle or high school is “established” within 0.5 miles of a Vape Shop after the Vape Shop was 
established.  Staff suggests possibly tying this provision to the issuance of a use and occupancy permit 
for the school. 
 
The ZTA limits the maximum floor area for a Vape Shop in the IL and IM zones to a maximum of 35% 
of the subject site’s FAR. This is consistent with the maximum percentage currently permitted for 
Retail/Service Establishment/Office, or Restaurant uses in the IL and IM zones. 
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Finally, the amortization provision provides an existing Vape Shop that is located within 0.5 miles of a 
middle or high school a two-year timeframe to relocate. 
 

Background/Analysis 

As stated by one of the sponsors of the legislation, “Vaping has reached epidemic proportions among 
our youth. More than 3.6 million middle and high schoolers are currently using e-cigarettes.” 

According to one of the sponsors, U.S. health officials identified approximately 450 possible cases of 
serious breathing illnesses in youth linked to vaping, including five in Maryland. In Montgomery County, 
three students were hospitalized after vaping on school grounds.  

Nationwide there is a trend among youth of increasing use of e-cigarette and vaping devices. As such, 
the sponsors of the legislation believe that Montgomery County has the responsibility to restrict youth 
access to these devices beyond the typical measures, to prevent their addiction and the actualization of 
adverse health effects.  

Montgomery County Health Officer Dr. Travis Gayles stated that vaping caries significant health risks, 
particularly for adolescents and young adults. Early exposure to nicotine can impact the development of 
key areas in the brain that are important for executive, higher-level functioning. Additionally, early 
exposure can increase a child’s level of dependence, withdrawal and initiation to other substances. 
There are also significant unknown risks given the recent cases of vaping-related respiratory illnesses. 

The U.S. Food and Drug Administration (FDA) has recently issued more than 1,300 warning letters and 
fines to retailers that illegally sold e-cigarettes and other vaping products to minors, in what it calls “the 
largest coordinated enforcement effort in the FDA’s history1.” It has called e-cigarette use among teens 
an “epidemic.” 
 
In addition to the statements above, the County Council staff provided background information on e-
cigarette use and common health concerns associated with its usage. Staff has provided this information 
as Attachment 5 to the technical staff report. Below, staff provides some general findings of the 
background information:  
 
Use among youth  
 

• The Surgeon General's Advisory on e-cigarette use among youth notes that e-cigarette use 
among U.S. middle and high school students increased 900% during 2011-2015, before declining 
during 2015-2017.  

• The Advisory also notes that e-cigarette use among high schoolers increased from 11.7% in 2017 
to 20.8% in 2018.  

• In 2018, 1 in 5 high school students and 1 in 20 middle school students use e-cigarettes.  

 
1 https://www.fda.gov/news-events/press-announcements/fda-takes-new-steps-address-epidemic-youth-e-
cigarette-use-including-historic-action-against-more 

https://nam03.safelinks.protection.outlook.com/?url=http%3A%2F%2Flinks.govdelivery.com%3A80%2Ftrack%3Ftype%3Dclick%26enid%3DZWFzPTEmbXNpZD0mYXVpZD0mbWFpbGluZ2lkPTIwMTkwOTE3LjEwMjk0MzExJm1lc3NhZ2VpZD1NREItUFJELUJVTC0yMDE5MDkxNy4xMDI5NDMxMSZkYXRhYmFzZWlkPTEwMDEmc2VyaWFsPTE2NzgzNzczJmVtYWlsaWQ9Z3JlZ29yeS5ydXNzQG1vbnRnb21lcnlwbGFubmluZy5vcmcmdXNlcmlkPWdyZWdvcnkucnVzc0Btb250Z29tZXJ5cGxhbm5pbmcub3JnJnRhcmdldGlkPSZmbD0mbXZpZD0mZXh0cmE9JiYm%26%26%26100%26%26%26https%3A%2F%2Fwww.fda.gov%2Fnews-events%2Fpress-announcements%2Ffda-takes-new-steps-address-epidemic-youth-e-cigarette-use-including-historic-action-against-more&data=02%7C01%7Cgregory.russ%40montgomeryplanning.org%7C4e5a3ad9ebf74c594a4d08d73b9f71db%7Ca9061e0c24ca4c1cbeff039bb8c05816%7C0%7C1%7C637043428338488884&sdata=WiuBUlL6qo6PBZ2CARMLL1vRpB5HLDFIHhmInBQN7Ug%3D&reserved=0
https://nam03.safelinks.protection.outlook.com/?url=http%3A%2F%2Flinks.govdelivery.com%3A80%2Ftrack%3Ftype%3Dclick%26enid%3DZWFzPTEmbXNpZD0mYXVpZD0mbWFpbGluZ2lkPTIwMTkwOTE3LjEwMjk0MzExJm1lc3NhZ2VpZD1NREItUFJELUJVTC0yMDE5MDkxNy4xMDI5NDMxMSZkYXRhYmFzZWlkPTEwMDEmc2VyaWFsPTE2NzgzNzczJmVtYWlsaWQ9Z3JlZ29yeS5ydXNzQG1vbnRnb21lcnlwbGFubmluZy5vcmcmdXNlcmlkPWdyZWdvcnkucnVzc0Btb250Z29tZXJ5cGxhbm5pbmcub3JnJnRhcmdldGlkPSZmbD0mbXZpZD0mZXh0cmE9JiYm%26%26%26100%26%26%26https%3A%2F%2Fwww.fda.gov%2Fnews-events%2Fpress-announcements%2Ffda-takes-new-steps-address-epidemic-youth-e-cigarette-use-including-historic-action-against-more&data=02%7C01%7Cgregory.russ%40montgomeryplanning.org%7C4e5a3ad9ebf74c594a4d08d73b9f71db%7Ca9061e0c24ca4c1cbeff039bb8c05816%7C0%7C1%7C637043428338488884&sdata=WiuBUlL6qo6PBZ2CARMLL1vRpB5HLDFIHhmInBQN7Ug%3D&reserved=0
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• E-cigarettes are now the most commonly used tobacco product among youth, surpassing 
conventional cigarettes in 2014. 

 
Health concerns  
 

• E-cigarettes often contain nicotine and exposure to nicotine during adolescence can impact 
learning, memory, and attention, and can increase the risk for future addiction to other drugs. 

• In addition to concerns regarding nicotine, e-cigarettes can expose the user and bystanders to 
other harmful substances, including heavy metals, volatile organic compounds, and ultrafine 
particles that can be inhaled deeply into the lungs. The Centers for Disease Control is currently 
investigating an outbreak of lung illness associated with e-cigarette use. 

• According to the 2018 National Youth Tobacco Survey (NYTS), many of the vaping devices 
contain significantly higher levels of addictive nicotine than traditional cigarettes, and in some 
cases, include additional harmful substances and drug paraphernalia. 

 

ZTA 19-06 and Bills 29-19, 31-19, and 32-19 
 
ZTA 19-06 would add Vape Shop as a new use to the use table as a limited use allowed only in all 
Commercial/Residential (CRN, CRT and CR), Employment (GR, NR, LSC and EOF), and Industrial (IL, IM 
and IH) zones. A Vape Shop is defined as “..any Retail or Service Establishment that devotes 51% of its 
floor area to the sale and display of electronic cigarettes or allows vaping on site. An electronic cigarette 
is any product containing or delivering nicotine or any other substance intended for human consumption 
that can be used by a person to simulate smoking through inhalation of vapor or aerosol from the 
product. The term electronic cigarette includes any such device, whether manufactured, distributed, 
marketed, or sold as an e-cigarette, e-cigar, e-pipe, e-hookah, or vape pen, or under any other product 
name or descriptor.”  
 
Staff recommends that the Vape Shop definition be clarified to state that the Retail or Service 
Establishment must devote at least 51% of its floor area to the sale and display of electronic cigarettes 
to be classified as a Vape Shop.  Otherwise, as written, a Vape Shop would be required to devote 
exactly 51% of its floor area to the sale and display of electronic cigarettes or allows vaping on site. 
 
Under the proposed limited use standards of ZTA 19-06, a Vape Shop must be located at least 0.5 miles 
from any property in the County on which a middle or high school is located as a principal use and 
where a Vape Shop is allowed, access to the use must be prohibited to any person under the age of 21 
years old. A Vape Shop may continue as a nonconforming use if a middle or high school is established 
within 0.5 miles of a Vape Shop after the Vape Shop was established. Further, in the IL and IM zones a 
Vape Shop may occupy a maximum of 35% of the mapped FAR on the subject site. Also under ZTA 19-
06, an existing Vape Shop (existing as of the effective date of the adoption of ZTA 19-06) may continue 
to operate for 24 months after the effective date of the ZTA and then must cease to operate unless it 
meets the requirements for a Vape Shop under the standards in the ZTA. 
 
Staff has no objection to the proposed limited use standards for a Vape Shop given the intent to 
reduce access to e-cigarette products for County youth. The one question staff raises (for clarification 
purposes) is what constitutes an “established” middle or high school in the context of a Vape Shop 
continuing as a nonconforming use if a middle or high school is “established” within 0.5 miles of a 
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Vape Shop after the Vape Shop was established.  Staff suggests possibly tying this provision to the 
issuance of a use and occupancy permit for the school.  
 
The maximum floor area restriction for a Vape Shop proposed in the IL and IM zones is consistent with 
the maximum percentage currently permitted for Retail/Service Establishment/Office, or Restaurant 
uses in the IL and IM zones. The amortization provision provides an existing Vape Shop that is located 
within 0.5 miles of a middle or high school a two-year timeframe to relocate. Staff has no objections 
to either of these components of the ZTA. 
 
Bill 29-19 would prohibit an electronic smoking devices manufacturer from distributing electronic 
cigarettes to retail stores within 0.5 miles of middle and high schools in the County. The Resolution 
would adopt the bill as a Board of Health regulation.  
 
Bill 31-19 would update County law prohibiting the distribution of tobacco products, cigarette rolling 
paper, or coupons redeemable for tobacco to people under 21 (or 18 with military ID), extend the 
distribution prohibition to electronic cigarettes, and prohibit the use and possession of tobacco products 
and electronic cigarettes for people under 21 (or 18 with military ID). 
 
State law, effective on October 1, raised the age to purchase tobacco products and electronic cigarettes 
to 21 (or 18 with military ID). Therefore Bill 31-19 updates County law to reflect state law changes and 
provides an enforcement mechanism for young people using and possessing tobacco products and 
electronic cigarettes. 
 
Bill 32-19 would prohibit an electronic smoking devices manufacturer from distributing flavored 
electronic cigarettes to stores within 1 mile of an elementary, middle, or high school, library, park, 
playground, or recreational facility in the County. The Resolution would adopt the bill as a Board of 
Health regulation.  
 
As stated by the legislation’s sponsor, flavored electronic cigarettes have become very popular amongst 
the County’s youth. According to preliminary results from the Centers for Disease Control and 
Prevention's annual National Youth Tobacco Survey, more than a quarter of high school students 
admitted to using e-cigarettes, and the majority cited the fruit, menthol and minty flavors. According to 
a report by the Surgeon General (E-Cigarette Use Among Youth and Young Adults-2016), these products 
are not harmless. They lead teens to become addicted to nicotine and may be implicated in the 
mysterious lung illnesses and deaths that have been linked to vaping. 
 
GIS Findings 

Attachment 6 depicts a map showing the locations of Vape Shops and other retail sales and service 
establishments located within 0.5 miles from a middle or high school located in Montgomery County. 
The results are summarized as follows:  

• Vape Shops-18 
• Beer and Wine stores-155 
• Filling Stations-98 
• Drugstores- 33 
• Liquor Stores- 11 



5 

 

 
Conclusion 
 
Staff recommends approval, with modifications, of ZTA 19-06 to add Vape Shop as a use allowed in 
certain zones as a limited use and to establish the limited use standards for a Vape Shop. One 
modification is that the Vape Shop definition be clarified to state that the Retail or Service Establishment 
must devote at least 51% of its floor area to the sale and display of electronic cigarettes to be classified 
as a Vape Shop. The one question staff raises (for clarification purposes) is what constitutes an 
“established” middle or high school in the context of a Vape Shop continuing as a nonconforming use if 
a middle or high school is “established” within 0.5 miles of a Vape Shop after the Vape Shop was 
established.  Staff suggests possibly tying this provision to the issuance of a use and occupancy permit 
for the school.  
 
As stated above, the three companion bills (as Board of Health Regulations) are included only to provide 
context to the Zoning Text Amendment. 
 
Attachments 

1. ZTA No. 19-06 as modified by staff 
2. Bill 29-19 as introduced 
3. Bill 31-19 as introduced 
4. Bill 32-19 as introduced 
5. 2016 Surgeon General Report executive summary; 2016 Surgeon General Report fact sheet; 

2018 Surgeon General Advisory; CDC Quick Facts; 2018 National Youth Tobacco Survey; CDC 
Investigation Notice; Washington Post article; New York Times article 

6. GIS Map of Existing Vape Shops and other Retail and Service Establishments where e-
cigarettes and e-cigarette products can be sold within 0.5 miles of middle or high school 



  ATTACHMENT 1 
 

Zoning Text Amendment No.:  19-06 
Concerning: Vape Shops 
Draft No. & Date:  3 – 9/11/19 
Introduced:  September 17, 2019 
Public Hearing:   
Adopted:   
Effective:   
Ordinance No.:   

 
COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND 
SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION OF 

THE MARYLAND-WASHINGTON REGIONAL DISTRICT WITHIN 
MONTGOMERY COUNTY, MARYLAND 

 

Lead Sponsor: Councilmembers Albornoz and Rice  
Co-Sponsors: Councilmember Jawando, Council President Navarro, Councilmembers Hucker, 

Riemer, and Friedson, Council Vice President Katz, and Councilmember Glass 

 
AN AMENDMENT to the Montgomery County Zoning Ordinance to: 
 

- add Vape Shop as a use allowed in certain zones; and 
- establish the standards for a Vape Shop 

 
 By amending the following sections of the Montgomery County Zoning Ordinance, 

Chapter 59 of the Montgomery County Code: 
   
 Division 1.4. “Defined Terms” 
 Section 1.4.2. “Specific Terms and Phrases Defined” 
 Division 3.1. “Use Table” 
 Section 3.1.6. “Use Table” 
 Division 3.5. “Commercial Uses” 
 Section 3.5.11. “Retail Sales and Service” 
 
EXPLANATION: Boldface indicates a Heading or a defined term. 
 Underlining indicates text that is added to existing law by the original text 

amendment. 
 [Single boldface brackets] indicate text that is deleted from existing law by the 

original text amendment. 
 Double underlining indicates text that is added to the text amendment by 

amendment. 
 [[Double boldface brackets]] indicate text that is deleted from the text 

amendment by amendment. 
 *   *   * indicates existing law unaffected by the text amendment. 
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ORDINANCE 
 
 The County Council for Montgomery County, Maryland, sitting as the District Council for 
that portion of the Maryland-Washington Regional District in Montgomery County, Maryland, 
approves the following ordinance: 
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Sec. 1. Division 1.4 is amended as follows: 1 

Division 1.4.  Defined Terms 2 

Section 1.4.2.  Specific Terms and Phrases Defined 3 

*     *     * 4 

Vape Shop:  See Section 3.5.11.E.1. 5 

*     *     * 6 

Sec. 2. Division 3.1 is amended as follows: 7 

Division 3.1. Use Table  8 

*     *     * 9 

Section 3.1.6. Use Table 10 

The following Use Table identifies uses allowed in each zone. Uses may be 11 

modified in Overlay zones under Division 4.9.12 
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Key:   P = Permitted Use   L = Limited Use   C = Conditional Use   Blank Cell = Use Not Allowed 13 

USE OR USE 
GROUP 

Definitions 
and 
Standards 

Ag 
Rural 

Residential 

Residential 
Commercial/ 
Residential 

Employment Industrial 
Residential Detached Residential 

Townhouse 
Residential  
Multi-Unit 

AR R RC RNC RE-2 RE-2C RE-1 R-200 R-90 R-60 R-40 TLD TMD THD R-30 R-20 R-10 CRN CRT CR GR NR LSC EOF IL I
M IH 

*   *   *                             

COMMERCIAL                             

*   *   *                             

Retail Sales and 
Service 3.5.11                            

*   *   *                             
Retail/Service 
Establishment 

(Up to 5,000 
SF) 

3.5.11.B                 L P P P P P L L L L L 

*   *   *                             

Vape Shop 3.5.11E                  L L L L L L L L L L 

*   *   *                             
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Sec. 3. Division 3.5 is amended as follows: 14 

Division 3.5. Commercial Uses 15 

*     *     * 16 

Section 3.5.11. Retail Sales and Service 17 

*     *     * 18 

E.  Vape Shop 19 

1. Defined 20 

Vape Shop means any Retail or Service Establishment that devotes at 21 

least 51% of its floor area to the sale and display of electronic 22 

cigarettes or allows vaping on site. An electronic cigarette is any 23 

product containing or delivering nicotine or any other substance 24 

intended for human consumption that can be used by a person to 25 

simulate smoking through inhalation of vapor or aerosol from the 26 

product. The term electronic cigarette includes any such device, 27 

whether manufactured, distributed, marketed, or sold as an e-cigarette, 28 

e-cigar, e-pipe, e-hookah, or vape pen, or under any other product 29 

name or descriptor. 30 

2. Use Standards 31 

Where a Vape Shop is allowed as a limited use, it must satisfy the 32 

following standards: 33 

a. Access to the Vape Shop must be prohibited to any person 34 

under the age of 21 years old. 35 

b. The Vape Shop must be located a minimum of 0.5 miles from 36 

any property on which a middle school or high school is located 37 

as a principal use. 38 
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c. A Vape Shop may continue as a nonconforming use if a middle 39 

or high school is established within 0.5 miles of a Vape Shop 40 

after the Vape Shop was established. 41 

d. In the IL and IM zones, a Vape Shop may occupy a maximum 42 

of 35% of the mapped FAR on the subject site. 43 

3. Amortization period 44 

To provide for a reasonable period of amortization and to prevent 45 

unreasonable economic loss, any Vape Shop existing on {effective 46 

date} which does not conform to the requirements of this section may 47 

continue to operate for 24 months following the effective date of the 48 

amendment. On or after that date, a Vape Shop may continue in 49 

operation only if it meets the requirements of Section 59.3.5.11E. 50 

*     *     * 51 

 Sec. 4.  Effective date.  This ordinance becomes effective 90 days after the 52 

date of Council adoption. 53 

 54 

This is a correct copy of Council action. 55 

 56 

________________________________ 57 

Mary Anne Paradise 58 
Acting Clerk of the Council 59 



  ATTACHMENT 2 
 

Bill No.   29-19  
Concerning:  Health and Sanitation – 

Electronic Cigarettes - Distribution  
Revised:   9/4/2019  Draft No.  1  
Introduced:   September 17, 2019  
Expires:   March 17, 2019  
Enacted:     
Executive:     
Effective:     
Sunset Date:   None  
Ch.   , Laws of Mont. Co.     

 
COUNTY COUNCIL 

FOR MONTGOMERY COUNTY, MARYLAND 
 

Lead Sponsor: Councilmembers Albornoz and Rice 
Co-Sponsors: Councilmember Jawando, Council President Navarro, Councilmembers Hucker, 

Riemer, and Friedson, Council Vice President Katz, and Councilmember Glass 

 
AN ACT to: 

(1) prohibit an electronic smoking devices manufacturer from distributing electronic 
cigarettes to retail stores within a certain distance of certain schools; and 

(2) generally amend County law regarding smoking, electronic cigarettes, and health 
and sanitation. 

 
By amending 
 Montgomery County Code 
 Chapter 24, Health and Sanitation 
 Section 24-15 
 
 
 
 
 
 
 
 
 
The County Council for Montgomery County, Maryland approves the following Act:

Boldface Heading or defined term. 
Underlining Added to existing law by original bill. 
[Single boldface brackets] Deleted from existing law by original bill. 
Double underlining  Added by amendment. 
[[Double boldface brackets]] Deleted from existing law or the bill by amendment. 
*   *   * Existing law unaffected by bill. 



BILL NO. 29-19 
 

 - 2 - t:\administrative\memos and letters\2019 memo and 
letters\russ\zta 19-06 attachment 2 bill 29-19.docx 

 Sec. 1. Section 24-15 is amended as follows: 1 

[24-15] 24-16 — 24-21. Reserved. 2 

24-15.  Distribution of electronic cigarettes near certain schools. 3 

(a) Definition.  In this Section, the following words have the meanings 4 

indicated: 5 

Distribute means to: 6 

(1) give away, sell, deliver, dispense, or issue; 7 

 (2) offer to give away, sell, deliver, dispense, or issue; or 8 

(3) cause or hire any person to give away, sell, deliver, dispense, or 9 

issue or offer to give away, sell, deliver, dispense, or issue. 10 

Manufacturer means an electronic smoking devices manufacturer as 11 

defined in Section 16.7-101 of the Business Regulations Article of the 12 

Maryland Code. 13 

(b) Unlawful distribution.  A manufacturer must not distribute any electronic 14 

cigarette to any retail store within 0.5 miles of any middle school or high 15 

school in the County.  16 

Approved: 17 

 

 18 

Nancy Navarro, President, County Council     Date 

Approved: 19 

 

 20 

Marc Elrich, County Executive      Date 

This is a correct copy of Council action. 21 

 

 22 

Mary Anne Paradise, Acting Clerk of the Council    Date 
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Montgomery County Middle & High School Half Mile buffers

G Vapeshops
$1 Drugstores
#* Liquor_Store
XW FillingStations
%2 Beer & Wine

Half Mile Buffer
Middle and High Schools

Number inside school 
buffer (0.5mile)

Vape Shops 18
Beer & Wine shops 155
Filling Stations 98
Drugstores 33
Liquor Stores 11

Attachment 6




