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THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION
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Ms. Jeanetie Mar

Environmental Program Manager

Federal Highway Administration

Maryland Division

George H. Fallon Federal Building 31 Hopkins Plaza
Suite 1520

Baltimore, MD 21201

Ms. Lisa Choplin, Director

Maryland Department of Transportation
State Highway Administration

[-495 & 1-270 P3 Office

707 North Calvert Street

Mail Stop P-601

Baltimore, MD 21202

Re: [-495/1-270 Managed Lanes Study - Alternatives Retained for Detailed Study
Dear Mses. Choplin and Mar:

On May 22, 2019, the Maryland Department of Transportation State Highway Administration
(“SHA") issued the list of Alternatives Retained for Detailed Study ~ Revised (*ARDS") for the 1-
495/1-270 Managed Lanes Study (“Study™) and requested concurrence from the Cooperating
Agencies by June 12,2019. The Maryland-National Capital Park and Planning Commission (“M-
NCPPC"), as a Cooperating Agency, has reviewed the ARDS and does not concur with the
document for the reasons presented herein.

Before turning to the merits of this notice, however, our Commission members want to assure SHA
that our agency's substantive objections to the proposed ARDS should not be mistaken as a
decision by this body to oppose or to support the project itself. Rather, as the governing body of
this Cooperating Agency, we have carefully focused our attention on the key park and planning
policies, and related opportunities for public recreation, that are within our jurisdiction and at stake
in this process. Toward that end, we look forward to engaging SHA in a sincere, respectful and
productive collaboration to address appropriately our comments and the reasons we cannot concur
today.
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SHA has previously been advised of M-NCPPC’s many issues with the ARDS.! In M-NCPPC's
experience, these concems are attributable mostly to SHA’s approach that omits a comprehensive
analysis; fails to incorporate best practices in transportation, environmental protection, and land
use planning; and also works at odds with M-NCPPC'’s statutory obligation to make well-reasoned
and informed decisions regarding parkland, cultural resources, and histarical resources held in trust
for residents of Montgomery and Prince George’s Counties. The ARDS also represents SHA’s
imprudent narrowing of the scope of environmental review—which contravenes the revised
Purpose and Need Statement that must guide and inform its review— such that further
environmental review will not adequately assess the impacts of the project on protected parkland
managed by M-NCPPC, including parkland protected under the Capper-Cramion Act of 1930
(ilCCA” Or I(Act”).

Without in any way limiting M-NCPPC'’s right to comment and raise objections further in the
National Environmental Policy Act (“NEPA™) process, this letter outlines M-NCPPC’s concems
with the ARDS at this time. M-NCPPC remains committed to assisting the lead agencies as they
continue their environmental reviews for this project.

M-NCPPC

The Maryland General Assembly created M-NCPPC in 1927 to plan for the orderly development,
acquisition and maintenance of parkland and open space, and to protect natural resources in Prince
George’s and Montgomery Counties.> Because of M-NCPPC'’s integral role as a planning agency
and steward of the natural and built environments, SHA and the Federal Highway Administration
(“FHWA?™) have engaged M-NCPPC as a Cooperating Agency 1o provide input on both the Study
and ARDS. To fulfill its role as a Cooperating Agency, M-NCPPC must ensure that the Study and
ARDS reflect a comprehensive and reasonable list of alternatives that SHA and FHWA will further
evaluate in the draft Environmental Impact Statement (“EIS™). As a Cooperating Agency, M-
NCPPC staff has taken its responsibilities seriously, having engaged fully with SHA and the
Interagency Working Group (“IAWG”) during every stage of review in the Study.

Purpose and Need

NEPA requires the lead agency to publish a Purpose and Need Statement that specifies “the
underlying purpose and need to which the agency is responding in proposing the alternatives
including the proposed action.”® The Purpose and Need Statement informs the entire NEPA

! See, e.g, Letter from Carol S, Rubin, Special Project Manager, M-NCPPC Montgomery County Planning
Department, and Debra Borden, Principal Counsel, M-NCPPC Office of the General Counsel, to Lisa Choplin,
Director, MDOT SHA 1-495 & 1-270 P3 Office, Jeffry T. Folden, Deputy Director, MDOT SHA [-495 & 1-270 P3
Office, and Caryn Brookman, Environmental Program Manager, MDOT SHA 1-495 & 1-270 P3 Office {May I,
2019) (on file with M-NCPPC); Letter from Carol S. Rubin, Special Project Manager, M-NCPPC Montgomery
County Planning Department, and Crystal S. Hancock, Acting Planning Supervisor, Prince George's County
Planning Department, to Caryn Brookman, Environmental Program Manager, MDOT SHA [-495 & 1-270 P3 Office
{May 29, 2019).

! Md. Code Ann., Land Use § 15-101.

'40 CF.R. § 1502.13.
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process, serving as a “comersione of whether an alternative is reasonable.,” The proposed
alternatives must be consistent with and flow from the Purpose and Need.?

The lead agencies issued the Study’s Purpose and Need Statement in or around July 2018, revising
it in November 2018 to reflect comments received from M-NCPPC and others.® The November
2018 revision includes an additional purpose: “enhance[ment of] existing and planned multimodal
mobility and connectivity.”” However, the ARDS fails to adequately address these key purposes;
simply allowing buses to use the Managed Lanes is inadequate and insufficient under NEPA.

Alternatives Selection Under NEPA

Proper selection and analysis of the ARDS is crucial to the environmental review process for the
project. Foliowing adoption of the ARDS, SHA, and FHWA will issue a draft EIS, which must
“rigorously explore and objectively evaluate all reasonable aliernatives” and “[d]evote substantial
treatment to each alternative considered in detail . . . so that reviewers may evaluate their
comparative merits.”® Additionally, “for alternatives which were eliminated from detailed study,
(the EIS should] briefly discuss the reasons for their having been eliminated.”® While the lead
agencies may study a “reasonable range” of alternatives in an EIS, the range must cover the “full
spectrum” of potential reasonable alternatives.'® Reasonable alternatives include those that are

4 Stand Up for Cal.! v. United States DO1, 919 F. Supp. 2d 51, 78 (D.D.C. 2013)

* Id. at 79 (it was rational for the Secretary to reject potential aliematives if they would not...meet the
purpose and need of the proposed action™).

§ Welcome to the Public Workshop for the 1-495 & 1-270 Managed Lanes Study, U.S. DOT FED. HIGHWAY
ADMIN. AND MARYLAND DEPT. OF TRANSP. STATE HIGHWAY ADMIN, 4, hitps://495.2 Zﬁnlcgﬂﬂ-

content/uploads/2019/04/1.495_1-270 Workshop Handout 2019 4_10_Low Res FINAL.pdf; Letter from Carol §.
Rubin, Special Project Manager, M-NCPPC Montgomery County Planning Department, to Montgomery County
Planning Board (May 20, 2012), hutps://mon ervplanningboard. -conte load 9/05/MMCEB-
5.23.19-ltem-2.pdf.

? Lerter from Carol S. Rubin, Special Project Manager, M-NCPPC Montgomery County Planning

Department, to Montgomery County Planning Board (May 20, 2019), htips:/montgomervplanningboard. org/wp-
tent/u 019/0 CPB-5.23.19-ltem-2.pdF,

%40 C.F.R. § 1502.14(b); see also Fund for Animals v. Norton, 294 F. Supp. 2d 92, 109 (D.D.C. 2003)
{agencies’ “painstaking” review not sufficient because no altematives considered an entire facet of issue); Citizens
Agutinst Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir. 1991) (proposed alternatives should be “measured
by whether [they] achieve... the goals the agency sets out 10 achieve™); Save Our Sound OBX, Inc. v. N.C. DOT, 914
F.3d 213, 218 (4th Cir. 2019); M. Lockout - Mr. Nebo Prop. Proi. Ass'nv. FERC, 143 F.3d 165, 172 (4th Cir.
1998).

40 C.F.R. § 1502.14(a); see also Fund for Animals, 294 F. Supp. 2d at 109.

'° Council on Environmental Quality; Forty Most Asked Questions Concerning CEQ’s National
Environmental Policy Act Regulations, 46 Fed. Reg. 18026 (Mar. 16, 1981) at Question 1b; See also Sierra Club v.
Watkins, 808 F. Supp. 852, 872 (D.D.C. 1991) (agencies’ selection of port siles was “quite calculating and qualifies
as an abuse of discretion” for not covering the “full spectrum™ of possible site locations); Cutonilli v. Fed. Transit
Admin., Civil Action No. ELH-13-2373, 2015 U.S. Dist. LEXIS 39981, at *65 (D. Md. Mar. 30, 2015) {reversed on
other grounds),
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“practical or feasible from the technical and economic standpoint and using common sense, rather
than simply desirable from the standpoint of the applicant.”"!

The primary purpose of the alternatives screening process is to assess reasonableness; screening
provides a means of separating unreasonable alternatives (which can be eliminated without
detailed study) from reasonable alternatives (which must be carried forward for detailed study).”?
If there are many reasonable alternatives, the screening process also can be used as the basis for
defining a reasonable range that represents the full spectrum of reasonable alternatives.'? In that
same vein, it is well established by law that lead agencies may not define the objectives of their
action “in terms so unreasonably narrow that only one alternative . . . would accomplish the goals”
of their actions, rendering the EIS a preordained formality."

The Capper-Cramton Act

The lead agencies must also consider legislation that may affect their allenatives screening and
analysis.'® With respect to this project, SHA and FHWA must consider the Capper-Cramton Act
since much of the land that may be needed for the project was acquired with federal funding
appropriated under the Act. Congress passed the Act to provide for the acquisition of land in
Maryland and Virginia for development of a comprehensive park, parkway, and playground system
in the National Capital area. A subsequent 1931 Agreement between the National Capital Park
and Planning Commission (“NCPC”)'® and the M-NCPPC provides that “no part of any land
purchased for park or recreational purposes with the funds provided [under the Act], in whole or
in part, shall at any time be conveyed, sold, leased, exchanged, or in any manner used or developed
for other than park purposes by the [M-NCPPC]), and the development and administsation of said
lands shall be under the [M-NCPPC] but the development thereof shail be in accordance with plans
approved by the National Commission, or the necessary approval of the Congress of the United
States.”"’

M-NCPPC's review focuses on protecting the character and setting of the parks and ensuring that
any improvements are compatible with existing park use. Projects that provide public benefits

V! See id. a1 Question 2a (interpreting 40 C.F.R, § 1502.14); see also Sierra Club v. Marsh, 714 F. Supp.
339, 574 (D. Me. 1989) (MDOT’s preferred expansion plan for a terminal facility does not warrant exclusion of
otherwise reasonable alternatives unless the agency's preference bears a “rational relationship to the technical and
economic integrity of the project™).
2 AASHTO Practitioner's Handbook, AM. ASS'N OF STATE HIGHWAY AND TRANSP, OFFICIALS 5-6 (Aug. 7,
ip: ironim pertation.org/pdfprograms/P G I; se¢ also Sierra Club v, Mainella, 459 F.
The scoping analysis is, in substance, an abbreviated assessment of environmental
impacts to screen out insubstantial topics from the . . . analysis.™).

¥ AASHTO Practitioner’s Handbook, supra note 7, at 5-6.

¥ Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991).

¥ Cf. Kilroy v. Ruckelshaus, 738 F.2d 1448, 1454 (9th Cir. 1984).

' Among other things, the National Capilal Planning Act, 40 U.S.C.A. §§ 8701 el seq., renamed the
“National Capital Park and Planning Commission” as the “National Capital Planning Commission.”

"7 Basic Agreement between Nat’) Capital Park and Planning Comm*n and the Maryland-Nat'] Capital Park
and Planning Comm'n 8t § § (Oct. 16, 1931) (attached hereto as Exhibit A).
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such as improving the water quality of streams along with improving park accessibility and park
resources are encouraged. Examples of compatible improvements include improving pedestrian
and bike connections and incorporating pedestrian and bike lanes into improvements for the
American Legion Bridpe.

Elemental Reasons Supporting M-NCPPC's Non-Concurrence
1. Segmentation and Phasing

Identifying the need and scope of improvements to the constrained portion of [-495 east of 1-270
to I-95 is dependent upon addressing whether by-pass or through traffic can be diverted to 1-270
and drawn off of that constrained area of 1-495, Phasing is an imporiant factor because diverting
traffic to use the Inter-County Connector (“ICC") requires completion of the 1-270 Managed Lanes
expansion and south on [-495 through the bottleneck over the American Legion Bridge before the
expansion to the constrained areas of 1-495. The projected traffic volumes for 2018, 2025, and
2040 are consistently higher on 1-270 than on [-495. Furthermore, the American Legion Bridge
is the destination for approximately 30% of I-270 southbound passenger vehicles and
approximately 20% of southbound 1-95 vehicles (via 1-495).

We requested at each stage of the Study that SHA pursue a revised approach to the segmentation
and phasing of the Study, and we continue to do so. SHA's approach to segmenting the project
demonstrates inadequate accounting for the local transportation problems, travel demands and
constraints on 1-495 and [-270. When viewed from a long-range need, the 1-270 section of this
Study with the addition of the northern portion of 1-270 from the Frederick County line and
connection along [-495 between the I-270 Western Spur and over American Legion Bridge is the
priority corridor in Montgomery County (Western Corridor).

In Prince George’s County, the segmented approach being advanced by SHA fails to account for
significant iand use and transportation plans that already exist within the development pipeline
and, for example, how those plans will impact SHA’s interchange locations. One such
development is the new University of Maryland Capital Region Medical Center, located in Largo
Town Center with access from the Arena Drive exit off I-495. The Center will have 205 private
rooms, a Level 2 Trauma unit with 45 treatment bays and include the Mount Washington Pediatric
Hospital with an additional 15 beds. The ability to access this new facility from a Managed Lane
under any Alternative is of paramount importance to first responders, patients, visitors and staff,
and must be addressed directly in any Alternative considered.

2. The Study Area

The Study Area in Montgomery County omits I-270 north of I-370 (from Rockville 1o Frederick),
and in Prince George's County omits [-495 from MD-5 to the Woodrow Wilson Bridge. The
eventual EIS for the project must “succinctly describe the environment of the area(s) to be affected
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or created by the altematives under consideration.”!® The EIS must discuss “the environmental
impacts of the altematives including the proposed action,” as well as direct, indirect, and
cumulative effects.’® By not considering impacts to these stretches of the project at this stage in
their NEPA review, the eventual EIS will include incomplete conclusions of environmenta! impact.

3. Transit and Transportation Demand Management

The purpose of the Study—ito develop a travel demand management solution that addresses
congestion and trip reliability and enhances existing and planned multimodal mobility and
connectivity—requires solutions for both regional and local travel needs. The ARDS must include
meaningful transit elements that serve both needs. Simply allowing buses to use the Managed
Lanes is insufficient to address a NEPA required multimodal solution®® or a publicly desired local-
serving transit alternative. Reducing 1-495 and 1-270 congestion can and should be handled
through a combination of added capacity where appropriate and providing the means to reduce the
number of vehicles travelled. Accommodating existing traffic and long-term traffic growth is
about moving people, not just moving vehicles.

Express buses on the Managed Lanes are limited in their service in the same way that other vehicles
are limited by the Managed Lanes. Direct access on and off the Managed Lanes, and access
between the Managed and general-purpose Lanes, indicate that the Managed Lanes are applied
more as a regional traffic solution than a solution for local highway users. Therefore, in addition
1o addressing the deficiencies in appropriate access to and from the Managed Lanes, each of the
selected ARDS should incorporate a local serving transit system, both as a critical element to the
overall design and as a supplementary component for detailed study of the ARDS as the Study
moves toward a Preferred Altemative. These elements could include planning and funding
planned route service such as the Corridor City Transitway and the MD-355 bus rapid transit
(BRT), and a meaningful commitment of a portion of the toll revenue to fund public transit
investments. To similar effect, Prince George's County has developed a series of Sector Plans and
Master Plans to anticipate parallel roadways and accommodations for multimodal uses in an effort
to help alleviate congestion, as required by the Purpose and Need Statement.?!

8 40 C.F.R. § 1502.15.
" Id, § 1502.16; id. § 1508.8; id. § 1508.9.

¥ See Audubon Naturalist Soc’y of the Cent. Atl. States, Inc. v. United States DOT, 524 F. Supp. 2d 642,
663 (D. Md. 2007) (noting the need for proposed development areas beiween the [-270 and 1-95/US-1 corridors
within Montgomery and Prince George's Counties to feature “a state-of-the-art, multimodal, east-west highway that
limits access and accommodates passenger and goods movement”); see also Tiwp. of Belleville v. Fed. Transit
Admin., 30 F. Supp. 2d 782, 804 (D.N.J. 1998) {describing FHWA's policy of using “FHWA planning and research
funds to meet highway and mulnmodnl transportation planning”).

*! See Letter from Carol S. Rubin, Special Project Manager, M-NCPPC Monigomery County Planning
Department, to Montgomery County Planning Board (May 20, 2019), https:// omervplannin d.or|
; PR -19-ltern-2.pdf (identifying “develop[ment] of a travel demand management
solunon(s) Lhat addresses congesnon“) see also Vill. of Barringion v, Surface Transp. Bd., 636 F.3d 650, 672 (D.C.
Cir. 2011) (NEPA requires agencies 10 evaluate “alternatives that would reasonably and feasibly accomplish [the]
purpose and need™).
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4. Parkland Manapement

The public value in parktand extends to both passive and active impacts—recreation, stormwater
management, water quality, etc. The ARDS narrows the scope of the Managed Lanes Study to the
point that these impacts are ignored early in the NEPA process. It is imperative that the lead
agencies consider both M-NCPPC’s parkland—whether acquired under the CCA or otherwise—
and its statutory obligations to improve, develop, maintain, and operate parks, forests, roads, and
other public ways, grounds, and spaces,*> when developing the Altematives. As currently drafied,
the ARDS have nearly identical impacts to parkland and natural resources, which effectively
removes consideration of these impacts from future evaluation of the build alternatives. The
ARDS should be expanded to provide alternatives with a range of environmental impacts such that
the ARDS can reasonably address the Purpose and Need's goals of improving traffic management
and protecting the environment.

Other Comments and Concerns

In addition to the four elemental reasons for non-concurrence enumerated above, M-NCPPC also
has identified other substantive comments and concerns pertaining to the ARDS proposed. In the
interest of full disclosure, those additional comments are included in the Appendix attached and
incorporated as part of this letter. We are hopeful that the lead agencies will be able to address
these concerns during this process as well.

LA

Should you have any questions regarding the concerns raised above, please contact our agency
liaisons designated for this project, Debra Borden and Carol Rubin, respectively. Thank you for
your consideration in this matter.

Sincerely,

ot . St

Elizabeth M. Hewlett
Chair

CaseyM. Anderson
Vice-Chair

2 Md. Code Ann., Land Use § 17-101.
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Appendix

cce

Adrian R. Gardner, General Counsel
Andree M. Checkley, Director

Prince George’s County Planning Department
Darin D. Conforti, Director

Prince George’s County Department of Parks and Recreation
Michael F. Riley, Director

Montgomery County Department of Parks
Gwen Wright, Director

Montgomery County Department of Planning
Debra S. Borden, Principal Counsel
Carol S. Rubin, Special Project Manager

Montgomery County Planning Department



APPENDIX to Letter dated June 12, 2019
M-NCPPC NON-CONCURRENCE on ARDS

Appendix: Related Comments and Concerns of M-NCPPC

In addition to the seminal reasons upon which M-NCCPC has based its decision not to concur
with the proposed ARDS, the M-NCPPC has compiled the comments included in this appendix
(“Appendix”™) in response to SHA's request for comments and concerns.

I. The ARDS do not take into account local planning nceds.

The access plon for the Managed Lanes does not provide any rationalce for the locations selected
except for a statement at the IAWG that it is to reduce impact. The access plan must also take
into account existing and future origin-destination patterns, planned land use, economic
development considerations, social equity, access to emergency services, and safe and cfficient
access to major transit centers. These considerations are clearly lacking as evidenced by the
large gaps between access locations, including:

e 1-270 between Gude Drive and Montrose Road. This 3.4-mile gap creates a challenge for
drivers originating or terminating in Rockville to use the Managed Lunes. A vehicle
accessing 1-270 at either MD-28 or MD-198 would only be able to access the Managed
Lanes at River Road on the Outer Loop of {-493, or at Old Georgetown Road on the I-
270 Eastern Spur for drivers headed to the Inner Loop of 1-495.

e 1-495 between MD-185 (Connecticut Avenue) and US-29 (Colesville Road). This 2.7-
mile gap omils an access location at MD-97 (Georgia Avenue). Access location O™ as
identified on page 18 of the ARDS paper, Figure 3, is located on [-495 just east of the |-
495 bridges over Jones Mill Road. This access point would be used by traflic headed
from Virginia, Bethesda/Potomac, and the 1-270 corridor to reach Silver Spring and
Whealon. Given existing congestion levels and the vertical and horizontal geomelry on
this section of 1-495, it is difficull to understand how traffic will take this access slip ramp
from the Managed Lanes into the general purpose lanes in the Inner Loop direction, and
then merge over to exit at MD-97, a distance of one-half mile before the start of the MD-
97 oft ramp and one mile total before the exit. The projected level of service in this
weaving scction with the addition of this access location compared to No-Build
conditions is likely to reach failing status, be unsafe, and result in significant weaving
congestion solely to accommodate Managed Lane traffic demands.

s 1-495 between US-29 {(Colesville Road) and 1-95. This 3.6-milc gap omits access
locations at MD-193 (University Boulevard) and MD-650 (New Hampshire Avenue),
MD-650 provides primary access far the FDA White Ok facility located one mile north
of 1-495, which will be substantially expanded in the next decade and lead to
approximately 8,000 new jobs. Without access to the Managed Lanes from MD-650,
drivers on 1-493 destined for FDA would likely enter and exit the Managed Lanes at US-
29 and drive through the Four Corners area in castern Montgomery County, creating a
significant shift in local transportation patterns. When this issue was raised at the IAWG,
the response was that MD-650 is located too close to 1-95: however. US-1 is even closer
to 1-95 than MD-650 and has an access location proposed. Managed Lane access at MD-
650 should be prioritized to support a major Montgomery County cconomic development
initiative.




o [-495 between US-50 and Ritchie-Marlboro Road. This 5.5-mile gap omits access to
MD-202 (Landover Road), Arena Drive, and MD-214 (Central Avenue). The MD-202
and Arena Drive exits represent some of the most significant and impactful planned
development in Prince George’s County — including residential, commercial and
institutional facilities.

These gaps in access to and from the Managed Lanes also fail to account for the need for reliable
travel times for emergency services to Holy Cross Hospital in Silver Spring and the University of
Maryland Capital Region Medical Center in Largo, which will be the second largest shock
trauma center in the state. Direct access from US-50 to the New Carrollton Transit Center also
creates an inefficient and unsafe merge. Both New Carroliton and Largo Town Center have been
identified as Downtowns as they are planned lo be economic engines of Prince George’s County.

By not considering thc major traffic origin-destination pairs and major traffic generators that the
Managed Lane system is designed to serve, the access plan proves deficient. Similarly, by not
considering access needed to accommodate existing and planned commercial centers in the
project area, the access plan has glaring shortcomings. The access plan as proposed seems to
focus on the through traffic, longer-distance travel pairs rather than shorter distance commuting
needs, or simply addresses the necessary albeit limited focus on reducing physical impacts to the
surrounding land,

The ARDS states: “Direct access at or near major transit centers is proposed at the following
Metro Stations: Silver Spring Metro (US-29), Shady Grove (I-370), Greeabelt Metro
{Cherrywood Lane}), New Carrolton Metro (US-50), Branch Avenue Metro (MD-5).” The same
unsafe merge as outlined above is expected to occur at the US-50 cxit to access the New
Carvollton Transit Station duc to insufficient distance between the Managed Lanes exit and the
Transit Station entry, thereby requiring drivers to overshoot the Transit Station entrance and enter
by MD-450. No access is provided at MD- 450, which is the most efficient entry point for that
transit station. Had SHA consulted with the local transporiation planners at an early stage in the
planning level design, a more feasible plan and better assessment of probable impacts would
have been developed.

2. The ARDS recommendations do not include an Environmental Justice analysis as required by
NEPA.

None of the materials released to the public address how equity and environmental justice will be
achieved in both the construction and operations of the Managed Lanes and their interchanges.

The Managed Lane access locations proposed are inconsistent with the provision of an equitable
transportation network. An overlay of the Metropolitan Washington Council of Governments’
Equity Emphasis Areas (“EEAs") with these access locations makes it abundantly clear that no
equity analysis was undertaken to develop or refine these access locations. The project should
address social equity as required under NEPA' in various ways, none of which was done. First,

} See 40 C.F.R. § 1508.8 (defining “effects” or “impacis” to include “ecological...aesthetic, historic,
cultural, economic, social or health, whether direct, indirect or cumulative’) (emphasis added); Sierra Club v.
FERC, 867 F.3d 1357, 1368 (D.C. Cir. 2017) (NEPA requires agencies to take a “hard look” at environmental
justice issues); Final Environmental Justice Guidance Under the National Environmental Policy Act, Council on

2



the access plan should be revised to allow easy access to the Managed Lanes from the EEAs.
Second, the project should inctude a public transit element as an integral part of the Preferred
Alternative (sce further discussion below). Finally, discussion on equity in the development of
tolling stratcgies with a consideration of equity mitigation or accommodations, including reduced
farc EZ-pass programs or tax rebates, would go a long way to address these concerns. As
indicated in comment #1, Staff reviewed the proposed access points (new interchanges) for the
HOT /ETL lanes across the ARDS and compared them to MWCOG’s EEAs, which are small
geographic arcas that have significant concentrations of low-income and minority populations, or
both. The purpose of the EEAS is to aid planning agencies throughout the region to evaluate how
future transportation projects could benefit low-income and minority communities, Staff
determined that out of a total 17 access points, about half are located within EEAs,

Recommended Interchange for Equity Emphasis
Interstate | HOT/ETL Lanes Area
[-370 Yes
Gude Drive No
1270 | Montrose Road No
Westlake Terrace No
Democracy Boulevard No
1-270/1-495 Spur (both) No
Old Georgetown Road No
Connecticut Avenue No
Colesville Road Yes
1495 [ .95 Yes
Baltimore Avenue Yes
Cherrywood Lane Yes
Baltimore/Washington Parkway No
Us 50 Yes

Envtl. Quality, at 8-9 (Dec. 10, 1997) (setting forth general principles for apencies to identify and address
environmental juslice issues in NEPA analyses). Exec. Order No. 12898, 59 Fed. Reg. 7629 (1994) (*each Federal
agency shall analyze the environmental effects, including human health, econonmtic and social effects, of Federal
actions, including effects on minority communities and low-income communities...") (emphasis added).

3



Ritchie Marlboro Road No

Pennsylvania Avenue Yes

Branch Avenue Yes

Another issue with the proposed interchange locations is their spacing. While there appears to be
a fairly even split between the two counties, the distance between HOT/ETL interchanges in
Prince Georpe's County are significantly further apart than those in Montgomery County— in
some cases as far as 5 miles, Thus, drivers in Prince George's County will experience
substantially less access to the Managed Lanes. SHA should review the interactive mapping
tool? created by the Metropolitan Washington Council of Governments and identify locations for
interchanges within equity emphasis areas in both Montgomery and Prince George’s Counties.
Additionally, applying origin and destination data when deciding where to locate interchanges
would not only improve the likelthood of success of the project, it would alse be a more
defensible and equitable approach over impacts and costs.

Another significant equity issuc is the tolling component of each of the Build Alternatives.

Based on a review of the materials provided to date, it appears the only motorists who will
benefit from the project will be those who can afford to pay the tolls. To address issues of equity,
the project should include information as to how the costs of tolling can be discounted or offset
for low-income populations, so they can also make use of the Managed Lanes. Some potential
opcrational strategies could include:

¢ Rebates for tolls paid by motorists of a qualifying income;
e Tax deductions for tolls paid by motorists of a qualifying income; and

* An EZ-Pass device that waives or charges a lower fec for molorists of a qualifying
income.

3. Parkland impacts have been underestimated.

M-NCPPC is reviewing existing land records to identify any discrepancies between existing
rights-of-way (“ROW™) identified by SHA and what M-NCPPC understands to be parkland
along the Study corrider. Any discrepancies confirmed as parkland will likely alter the proposed
parkland impact acres presented in the ARDS Paper. 1t is critical that SHA and M-NCPPC reach
a mutual understanding of property ownership and acceptable highway improvements within
existing perpetual easement areas before the Preferred Altemnalive is selected and any parkland
impact and the strategies to address the impacits is determined. Moreover, even beyond the
expected onsite impacts to public park assets associated with any construction of the project
within the ROW, the ARDS and EIS must take into proper account the relative impacts expected
from offsite mitigation projects anticipated for M-NCPPC parkland.

2 Mctropohmn Washmgtou Councll of Gnvenmenls, ans & GIS,




In the Purpose and Need Statement, SHA “recognizes the need to plan and design this project in
an environmentally responsible manner;” however, all of the Build Alternatives that SHA has
proposed have very similar, almost indistinguishable (and significant) impacts to natural
resources. A major component of the NEPA process is to identify cnvironmental impacts and lo
utilize the environmental information to inform the selection of an Altemnative that avoids and
minimizes the impacts that any Build Alternative would create.’ By only providing ARDS that
have similarly significant resource impacts, SHA is effectively removing any environmental
consideration from future evaluation of the Build Alternatives. In other words, SHA cannot
reasonably address both the traftic management goals of the Purposc and Need and adequaltely
protect parkland with the ARDS with which SHA has chosen to move forward, Thus, by
narrowing the ARDS to those SHA has chosen, the agency has failed to consider the differential
impacts from its proposed altematives in violation of NEPA's mandate to “consider fully the
environmental effects” of the proposed action.!  Instead, the weight of environmental impact
against the other criteria must be appropriately balanced due to the highly developed nature of
the Study Area, where the remaining environmenlal resources are finite and, in many cases,
imeplaceable. Any reduction in environmental impact must be weighed heavily in narrowing the
Alternatives to be studied and eventual selection of the Preferred Alternative.

The considerable environmental impacts described in the ARDS will result in irreparable impacts
to natural resources along multiple reaches of the Study Area. For example, all the Build
Alternatives propose impacting at least 9.4 acres just in Rock Creek Stream Valley Park Unit 2 in
Montgomery Counly. Those impacts are not comprehiensive to the cntirety of the Rock Creek
Stream Valley Park and include loss of loodplain torest and the need for substantial relocation of
the stream channel, which would also have follow-on impacts to recreational resources. Suitable
mitigation in the vicinity of these impacis simply does not exist, and any Build Alternative
selected will result in a permanent loss of forest, stream, wetland, and recreational resources for
this pottion of Montgomery County, an area already constrained by development. Several
parkland resources in Prince George's County arc also of critical concern, including Cherry Hill
Road Community Park, Southwest Branch Stream Valley Park, Douglas Patterson Park, and
Andrews Manor Park.

SHA should seriously consider the implications of these staggering impacts on natural resources
and the loss of recreational opportunities before selecting a Preferred Alternative by considering

1 See 40 C.F.R. § 1505.2 (“ench apency shall...{s]iate whether all practicable means to avoid or minimize
environmenial harm {rom the altemative selected have been adopted, and if not, why they were not.”); Pub.
Employees for Emvl, Responsibility v, Beaudreu, 25 F. Supp. 3d 67, 130 (D.D.C. 2014) (U 5. Fish & Wildlife
Service did not make an independent determination about whether 2 {eathering operational adjustment was a
reasonable and prudent measure necessary or appropriste 1o minimize a wind project’s impact on lisied species);
Cowpasture River Pres. Ass'n v. Forest Serv., 911 F.3d 150, 176, 183 (4th Cir. 2018) (U.S. Forest Service
“abdicated its responsibility to preserve national forest resources” in part by reversing its decision on whether
miligation measures would effectively minimize environmental impacts lo groundwalter and surface waters).

4 Theodore Rooseveli Conservation P ship v. Salazar, 616 F.3d 497, 503 (2010) {D.C. Cir. 2010); see alsv
Muatthews v. United States Dep 't of Transp., 527 F. Supp. 1055, 1057 (W.D.N.C. 1981) (agencies cannot “eliminate
from discussion or consideration a whole range of altemalives, merely because they would achieve only some of the
purpase of a multipurpose praject™). Although *“the range of alternalives an agency must consider and discuss under
NEPA" is within the agency’s discretion, the agency’s choice of alternatives should be “evaluated in light of its
reasonably identified and defined objectives,” Cir, for Food Safety v. Salazar, 898 F. Supp. 2d 130, 146 (D.D.C.
2012).
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additional alternatives with differential impacts on protected parkland and the broader
environment. In fact, SHA can do so at this stage in the NEPA process, which serves as an initial
step toward the development of the EIS.> If a Build Altemative is selected and approved, SHA
must “strive to avoid and minimize community, natural, cultural, and other environmental
impacts, and mitigate for these unavoidable impacts at an equal or greater value,” as SHA
committed to in the Purpose and Need document. M-NCPPC will work with SHA to employ
techniques to achieve this goal with any ARDS that are moved forward in this process.

4. Stormwaler management along the entire Study corridor must be considered as part of the
selection of the Preferred Allemative.

The vast majority of the existing network of [-495 and I-270 is absent of any stormwater
management controls, contributing significant amounts of pollutants to local streams and
waterways. The ARDS references a “Stormwater Management Report™ that was used to develop
the preliminary design for on-site stormwater management. SHA has indicated that this report
will not be available until after the ARDS are finalized. SHA’s commitment to simply follow
MDE requirements for new and redeveloped impervious surfaces does not adequately address
the statement that “{a]ny build altematives will adequately offset unavoidable impacts while
prioritizing and coordinating comprehensive mitigation measures near the study area which are
meaningful to the environment and the community,” unless the Stormwater Management
approach is expanded to include consideration of opportunities for treatment of all the existing
conditions along these highway corridors. M-NCPPC cannot adequately determine the scope of
the proposed stormwater improvements until this Report is provided for review.

5. Public transportation must be considered as an integral element in design of the Preferred
Alternative.

M-NCPPC has previously commenied that public transportation elements should be included as
integral components of the Preferred Altemative and should be studied as part of cach of the
Alternatives identified in the ARDS. The I-66 Transform project is one local example where
transit is included—public transit infrastructure and operations are being subsidized by the toll
revenue. The citizens and local agencies have strongly advocated for public transit to be
included in this project, and the rationalizations not to address public transit as part of this
project are road-centric and not responsive to community desires that are profoundly reasonable.
Simply allowing buses to use the Managed Lanes is not enough to address a NEPA required and
publicly desired multimodal solution. Any transportation system, including the Preferred
Alternative, should be designed to incorporate transit as an integral element to allow
transportation choices and efficiently move people through the region.

% See Sierra Club v. Watkins, 808 F. Supp. 852, 871 (D.D.C. 1991) (steps prior to the filing of an EIS,
including the seeking of alternatives, are “initial step[s]"” toward an EIS), see also Welcome io the Public Workshop
Jfor the [-495 & [-270 Managed Lanes Study, U.S. DOT FED. HIGHWAY ADMIN. AND MARYLAND DEPT. OF

TRANSP. STATE HIGHWAY ADMIN. 4, hitps://495-270-p3.com/wp-content/uploads/2019/04/1-495 [-
270 Workshop Hendout 2019 4 10 Low Res FINAL pdf(setting timeline for drafiing an EIS for “Early 2020").
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6. Evaluation of property impacts should address whether partial takings result in
nonconformine uses under current environmental and zoning laws.

SHA should provide more specific criteria and explanation regarding its determination whether a
taking results in a “displacement” versus a partial taking. For example, the Build Altematives
eliminate the Silver Spring YMCA indoor and outdoor pool facilities (cast of US-29), yet this
parcel is not identified as a “displacement.” In addition, property owned by the Prince George's
County Board of Education located cast of Knollwood Park may not be available for the
Managed Lanes project because it was previously identified for a new school in the Board of
Education’s master plan. Many other propertics in both counties will be similarly affected,
resulting in underestimated impacts.

Closer scrutiny is necded for the interchange at MD-450 and the CSX Railroad crossing to
account for any of the Build Altematives. The existing condition features two scparated picrs
supporting the highway over the tracks and would not accommodate additional widih without
reconstructing the bridge and access ramps. As such, the proposed ROW as shown on the SHA
Map is insufficient.

With respect to individual property owners, the ARDS identified only 34 residential property
displacements, yet between 1,457 and 1,496 propertics were identified where ROW takings
would be needed. More detail is nceded 1o identily the specific impacts. For example, it is
unciear whether the ROW takings include space needed for noise barriers or conformance for
environmental impact or zoning restrictions.

7. The impacts from any of the Build Alternatives will be incomplete without a local road
svstem/interchange analysis.

The increased capacity of any Build Alternative will likely lead to significant traffic increascs on
the roads that feed onto and off of both 1-495 and [-270, particularly where access locations to
the Managed Lanes are proposed. Without a comprchensive local road system analysis, SHA's
reporting is incomplete and misleading. The impacts of any Build Altemative to the local road
network must be clearly analyzed, and in particular:

* Interchange traffic flows and intersection, ramp, merge/diverge, and weaving areas
during peak hours should be evaluated for all interchanges within the Study area on [-493
and 1-270. This evaluation will inform the need for interchange reconfiguration or the
addition of direct access ramps.

s Traffic lows on parallel sireets and intersection operations during the morning and
evening peak hours (at a minimum) should be conducted for roads projected to
experience significant traffic volume increases. The placement of selected access
locations for the Managed Lanes will result in diverted tnps on the surrounding roadway
network and change the traftic patterns considered in local land use recommendations.
Whether these roads can handle these traffic shifts and still provide acceptable traffic
operations must be determined. No mitigation factors have been proposed to address
these conditions.



Given the current complications in stormiwater conirol at many existing interchanges, SHA has
failed to identify how it will address this ongoing problem that will clearly be exacerbated with
the additional impervious surfaces of the Managed Lane roadways.

8. Commitment to the Corrido

During Secretary Rahn’s briefing to the Montgomery County Council in April 2019, the Corridor
Cities Transitway (CCT) was specifically identified as an clement of this project. M-NCPPC
was informed by SHA at the May 2019 IAWG meeting that this inclusion was in error and that
the CCT is not part of the 1-495/1-270 Managed Lanes Study. Rather, funding for the CCT would
be considered only if there are sufficient revenues coming from the private partner. This is
another example of a public commitment from high-level administration officials that is later
retracled by technical staff. The CCT should be included as part of the public transit element for
this Study, whether as part of the 1-495 and 1- 270 Managed Lanes Study or combined with the
Phase 2A expansion of the Managed Lanes on 1-270 up to Frederick. Simply suggesting that
some funding may be available is not sufficient. Providing better transportation solutions for
citizens in Upcounty Montgomery County should include public transit solutions, as currently
Upcounty residents have few options.

9. The Interactive ArcGIS Mappinyp Tool needs enhancements and improvements.

The ArcGIS mapping tool provided by SHA (SHA Map) needs refinements to assist property
owners in locating their properties, and, more particularly, to measure the impacls to their homes
as a result of proposed ROW encroachments, including projected noise receptor impacts. The
addition of a measuring tool would facilitate this effort. In addition, the M-NCPPC has parcel
layers available to access information particular to each parcel of property for both Monigomery
County and Prince George’s County. SHA should add this GIS layer to its SHA Map.
Additionally, the SHA Map uses solid black lines to denotc revised interchange geometry at
existing interchanges. It is unclear whether these modifications arc assumed only for the Build
Alternatives; what improvements, in addition to the 1-270 ICM project were assumed for
No-Build conditions at these locations; and whether the traffic impacts of these proposed
interchange modifications have been evaluated and incorporaled into the traffic operations
analysis for this project.

10. Travel demand assumptions and methodology are neccssary to properly evaluate the ARDS
selections.

The transportation results presented in the ARDS are summaries of the model results and omit
any detail about how the Managed Lanes were simulated and modeled. Technical information
should be provided on how the toll rate structure was developed and how it varies based on
general purpose lane congestion. References to state of practice tolling on similar facilities,
including 1-495 and 1-66 in Virginia, would be useful to compare against what was assumed for
this project, whether there is a maximum toll rate or cap proposed, and whether the toll rates
change on the HOT versus ETL Alternatives (this was discussed generally during the IAWG
meeting, however, no details were provided).

11. More detail is needed on the noise impact evaluation process, including mitigation measures
(0 address project impacts.
8



While the Interactive Mapping Tool includes a 66dB contour ling, there is no discussion on the
noise analysis in the ARDS, including whether the 66dB contour line includes existing noise
measurement, existing noise modeling estimates, or future noise estimates with or without the
Alternatives. Information should be provided that discusses how the noise analysis was
conducted, and when noise mitigation is required per state or Federal law. The ARDS includes o
summary of sensitive receptors impacted, but no praposed action/mitigation. SHA should
explain why the noise 66dB contour line disappears in the following locations, and, if other
innovative approaches are proposed here, provide examples of such approaches:

s 1-270 between 1-370 and Shady Grove Road (cast side);

s |-270 Western Spur between Democracy Boulevard and 1-270 split/Tuckerman Lane:

« |-270 Eastern Spur between 1-270 split and Old Georgetown Road (west side),

» [-270 Eastern Spur between 1-493 and Grosvenor Lane (west side),

» |-495 between Linden Lane and Seminary Road (outer loop side),

e 1-495 in the Greenbelt Metro vicinity (inner and outer loop sides),

» 1-495 belween Annapolis Road and Ardwick Ardmore Road (inner loop side),

o 1-495 between Evarts Street and Continental Place (inner loop side)

s 1495 between Evarts Street and Hampton Overlook (outer loop side)

o [-495 between Castlewood Drive and Femwood Drive (outer loop side),

e 1-495 between Richic Station Court and Robert M Bond Drive (outer loop side),

s 1-495 at the MD-4 Interchange (inner loop side) along Marlboro Pike, and

e [-495 between MD-5 and Temple Hill Road (inner loop side).

12. The eliminuation of local/express lanes on [-270 was not sufficiently evaluated.

Although M-NCPPC asked that climination of the collector-distributor (“C/D") lane system he
considered with the ARDS, a bias toward the Build Alternatives has been created without an
independent analysis of the transportation benefits. The Build Altematives were all modified due
1o this elimination, which hides the actual benefit of simply eliminating the C'D Lane system.
SHA should conduct a supplemental analysis on 1-270 with the climination of the C/D lune
system without Managed Lanc improvements over what exists today (one-lane HOV lanes).
This alternative (C/D Lanc system elimination) should have been included as a reasonable
Preliminary Altemmative, Without independent evaluation, it is unclear whether the Managed
Lanes are addressing congestion that was artificially created by elimination of the C/D Lanes
system. SHA should also explain how stormwater management systems will be designed to
address the elimination of the C/D Lane system.
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13. Traffic Opcrations Evaluation provided no detail as to how the existing traffic congestion
was calibrated on connecting roads and on 1-4935 and [-270.

The ARDS fails to explain how existing traffic congestion has been simulated and calibrated at
key interchanges and intersecting cross streets that now experience extremely congested
conditions, including 1-495 at MD-355, MD-185, MD-97, MD-650, 1-95, US-50, MD-4, and
MD-5. In particular, existing congestion in the vicinity of the Bethesda BRAC facility results in
significant backups on MD-355, MD-185, and Jones Bridge Road that impacts 1-495
interchanges today. Congestion on the 1-495 lnner Loop at MD-450, MD-202, MD-4, MD-337
and MD-5 is also severe during the evening peak hour, often resulting in backups onto 1-495.
How and whether these have existing congestion chokepoints been cvaluated and mitigated is
sorely lacking. During the IAWG meeting, it was mentioned that an onlinc app or website would
be provided to allow users to select start and end points and determine travel time savings with
the Managed Lanes. Although this ool was available during the Public Workshops, it has not
been made available as part of SHA's website, which would provide some information to the
public in real time.

I 4. The project phasing plan, preliminary capital cost estimates, and detailed breakdowns by
construction items must be included.

On March 19, 2019, SHA briefed the Montgomery County Council about the status of the Study
in anticipation of releasing the ARDS to the public and holding public workshops. During that
presentation, the project phasing was shown with Phase 1 — 1-495 from the George Washington
Parkway in Virginia, including improvement of the American Legion Bridge, to 1-95, and Phase
2A — 1-270 from 1-495 to north of [-370. Secrelary Rahn indicated that the rationale for the
phasing was that Phase 2A was financially dependent on the revenues to be collected from Phase
I. Since financial viability is onc of the criteria for sclection of the ARDS, the ARDS studies
must include the financial analysis that supporis the project phasing as suggested. Additionally,
more information is needed on the components of the preliminary capital cost estimates with a
complete breakdown by roadway segments and by peneral cost type. There is no discussion on
what these estimates include or do not include. The breakdown should include new bridge costs,
bridge reconstruction costs (as needed), paving costs, traffic management costs, environmental
costs including all environmental mitigation, noise walls or other noise mitigation, and
stormwater management improvements.

15. Desipn of the American Legion Bridge should provide designated space for transit and
walking and bicycling.

All means of public transit in the Preliminary Altematives, except allowing buses to access the
Managed Lanes, were climinated from the ARDS. The American Legion Bridge does not appear
to accommodate either a pedestrian/bicycle connection or a future heavy/light rail connection on
the structure. More detailed information on the planned components of the proposed American
Legion Bridge are necessary to determine a Preferred Alternative from the ARDS. As this
screening process is intended to be & conservative assessment for environmental and feasibility
purposes, a maximum bridge footprint should be assumed. Specifically, M-NCPPC expects that
the design of the American Legion Bridge will include multimodal elements similar to the
Woodrow Wilson Bridge, where space has been reserved/designed into the structure for a future
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heavy rail line and where a pedestrian and bicycle trail now spans the Potomac River connecting
the City of Alexandria to National Harbor. The American Legion Bridge Trail should be a
minimum of 14 feel wide and connect to the two National Parks on each side of the Potomuc
River, the MacArthur Blvd Sidepath and the C&O Canal Trail.

16. Tic-in from the eastern terminus south of MD-5 across the Woodrow Wilson Bridoe merits
more information and should accommaodate future transit and bicvele/pedestrian connections.

The ARDS document omits any discussion of transition between the existing 1-4935 local and
through lanes from the Woodrow Wilson Bridge and the terminus of the Managed Lanes south of’
MD-5. M-NCCPC staft has requested this information on several occasions and have not
received any meaningful response. According to statements imade by Secretary Rahn, the
Virginia Departiment of Transportation (VDOT) will determine the design of this transition at
some point in the fulure. The State of Maryland apparently intends to rely upon the
Commonwealth of Virginia to design and implement a segment of 1-495 that provides access to
the most significant economic assets in Prince George's County. 1t is unclear what incentive the
Commonwealth of Virginia has to ensure safe, accessible and reliable travel to and from the
MGM casino-hote! and the adjacent commercial/recreation/entertainment complex at National
Harbor. 1t is also unclear what interim condition that segment of 1-495 will expericnce between
the completion of improvements terminating south of MD-5 and the implementation of a design
Alternative determined by VDOT.

{7, Bicyele and pedestrian connections should be imncluded to provide safe and efficient crossings
of the cormridors.

There was no information provided on how bicycle and pedestrian travel will be accommodated
or enhanced with any of the Build Alternatives, 1-495 and [-270 are significant barriers to
bicyele and pedestrian connectivity. When Managed Lane access is proposed within existing
interchanges, and when existing interchanges arc modified to accommodate a wider interstate, it
is critical that the connecting street be improved for both vehicular traffic operations and for
bicycle and pedestrian accommodations.

The project should include an cvaluation of safe and direct pedestrian and bicyele crossings at
the following locations:

e New interchanges that are expected to be constructed as part of the project;
e Existing interchanges that are expected to be modified as part of the project:

o State and local roads that cross 1-495 and 1-270 owtside of an interchange (such as
Ardwick Ardmore Road and Bradley Boulevard); and

s [ndcpendent master-planned bicycele and pedestriun infrastructure alignments identified in
the Montgomery County Bicycle Master Plan and other master plans (such as 1-495
Bike/Ped overpass east of US-29).

Safe and direct pedestrian and bicycle crossings must include:
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Grade-separated or signalized crossings of interslate ramps;

Two-way separated bike lanes, sidcpaths, and trails with a minimum eftective width of 11
feet, plus two-foot-wide offsets from vertical elements:

Sidewalks with a minimum effective width of 5 feet, plus two-foot-wide offsets from
verlical elements;

BuiTers between roads and two-way scparated bike lanes/sidepaths/trails/sidewalks with a
minimum width of six feet,

The following is a list of key recommendations from the Montgomery County Bicycle Master
Plans that should be included in the [-495 phases of this project:

American Legion Bridge across the Potomac River — off-street trail;
Persimmon Tree Road - sidepath on west side of the road;

Seven Locks Road - sidepath on east side ot the road and bikeable shoulders on both
sides of the road:

River Road - sidepaths on both sides of the road;

Bradley Boulevard — sidcpath on north sidc and bikeable shoulders on both sides of the
road;

Fernwood Road - sidepath on one side of the road;

Old Georgetown Road - sidepath on east side of the road;
MD-355 - sidepath on east side of the road:

Ccdar Lane - sidepath on the west side of the road,;

Kensington Parkway — sidepath on east side of the road;

Jones Mill Road - bikeable shoulders on both sides of the road;
Seminary Road - striped bike lanes on both sides of the road;

[-495 Bike/Ped Overpass east of MD-97 - off-street trail on east side of MD-97 crossing
[-495;

1-495 Bike/Ped overpass east of US-29 — off-strect trail connecting Fainvay Avenue with
uUs-29,

MD-193 - sidepaths on both sides of the road; and
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s MD-650 - sidepaths on both sides of the road.

The Strategic Trails Plan, cndorsed by the Prince George's County Planning Board in November
2018, identified 2 number of major barriers to development of a countywide trail network;
primary among them is 1-495. The Strategic Trails Plan identified specific locations along [1-495
where bicycle, pedestrian and trail crossing accommodations are needed to support Prince
George's County's plans for a connected network of trails and set of roadways that will support
the trail system.

Regardless of which Alternative is selected, modification or replacement of the many existing
culverts, bridges and underpasses at crossings and interchanges will provide opportunities to
design and install new and appropriate types of bicycle and pedestrian infrastructure that will
greatly reduce the barrier effect of this major highway and allow communitics an opportunity (o
grow in a unified way on both sides of this important artery.

18. Four-Hour analysis periods are inadequate given the seven to ten hours of congestion
ideatified in the Pumose and Need Statement.

The selection of a four-hour analysis period is inadequate to fully evaluate the extent of
congestion on [-270 and 1-495 when the Purpose and Need document elearly states that both
roads are typically congested for seven to ten hours each day. The four-hour period was used to
simulate and analyze the two commuter peak periods. A supplemental analysis is necessary to
qualitatively assess the impact of each of the ARDS alternatives on all congested hours. This
study could be performed using more qualitative assessment tools than the VISSIM multi-modal
traftic flow simulation sofiware package. Peak hour freeway Levels of Service, Delay, Density,
and Speed can all be caleulated using the Highway Capacity Manual methods, This is
particularly eritical to evaluate the impact of losing a lane of general-purpose travel on 1-270
when the off-peak HOV lane use is climinated, which is proposed in Alternatives 3, 8, 9 and
138. Considering that the HOV lane is now enforced for only 3 hours per day, it is clear that the
off-peak use of this HOV lane is at or near capacity for more than one additional hour per day
per direction. Peak-hour congestion in these sections where the existing HOV lane is proposed
1o be eliminated must not suffer increased congestion as a result of transterring the off-peak
capacily the Managed Lanes System. Managed Lanes can address congestion but should not do
so by artificinlly creating more congestion.

19. An evaluation is needed of the metrics that were recorminended in our review of the Purpose
and Need Statement.

In submitted comments conceming the Purpose and Need Statement, M-NCPPC recommended
that the Study team “develop more rigorous objectives that better differentiale among
Alternatives to appropriately address the needs of the project.” As part of those cominents, M-
NCPPC committed to identify objectives and metrics for the team's consideration. These
objectives and metrics were submitted on February 6, 2019, and they draw heavily from the
analysis that was conducted lor the Intercounty Connector (MD-200) project.

This analysis was not conducted as part of the ARDS Study. Therefore, M-NCPPC has
insufficient information to make well-reasoned and informed decisions with regard to the usc of
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its parkland that is clearly needed to implement a Preferred Alternative, regardless of which of
the ARDS is selected.
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PASIC AGREEILNT BETVEEW MATIORAL
CAPITAL PARK AY¥D PLAIWING CORMISIION
AND TLE MARYLMT-MATIOUAL CAPITAL
PARK ABD PILAYYILG COPJISSION

THIS AGRIEMEET, hereinsftor callel "Basic Apresment”,
nade In triplicate, (each exccuted copy to ge regardsi :s
an original) ard entered into this nineteenth day of
llovomber in the yjcar nineteen hurdiad and thirty-one,
by and bobtwien the Natlonnl Cepital Park and Ilepning
Commlgsion, crcated by Act of Congress of April 30,
1926, (bl £tal, 37Lh). hereinafter celled the "Nationel
Conmis-ion," of the first pert, and The Maryiand-
Hetional Capicel Pork and Plauning Coprmiesion, erreated
by zet of the General Assembly of the Stale of Merylerd,
kmovn as Choapter h4B of *he Lavs of Karyland of 1977,
hereinafier callecd the "Merylend Commission®, of, the
second pert,

(1) WHEREAS, by the provisions of peragraph
or suusection (b) of Section 1 of the Aet of Congross of
the United States, lmown as Publiec Act Ho, 28L, of the
7lat Congress, approve: hay 29, 1930, (46 Stat. 1182)
entitled "&n Act for the acqui;ihion, establishnant, snd
developmenk e? tha George wWashington Memea'ial Parlasay
along tix Pofomsc from itount Vornon and Fort Waghington
Lo ths Greet ells; and to provide for the acquisition
of lende in the Distriect of Celwmbis and the States of

Muryland ord Virginic vsquisite Lo the comprehensive pnrk,

EXHIBIT A
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parivay and playground syaten of the National Cepital,™
cormonly called and hereirafter reforred Lo eos the
"Capper-Cranton Act," the lat‘onal Commission is
authorized to 2dvance and/or contribute to the lsiyland
Co.rissicy certaln ruma of morey upon the teims ard
conditiors set Torin in seid Cepp:zr-Cramton Act for

thie purpose of enabling the seid !aryland Commission to
acéuire sperifically described units of lsnd for park
puiposes witliin the State of Meorylend lying in Hont- .
gonery and Prince Georpge's Counties, said sub: saction
(b) of the Cepper Cramton Act providing:

"Por the exiersion of Rock Crzel: Tark iate
Merylend as may be agreed upcn between the
Hatluenel Capital Parlt and Plamning Commission
and the Faryland-lTational Ce=pital Park and
Planning Commission; for the pressrvation of the
flow of water in Rock Creel, Tor thz extension
of' the fnecoatla Park system up the valley of
the Anecostis River, Indisn Grezk, ths Northwest
Branch, emd 5ligo Creek, and of the George
Vieahinp .on hemorial Parlkway up tha valley of
CabLin John CrseX, es may Le agreed upon betuvesn
the National Capital Parl and Planning Commission
and Lhe Mhorylend-iational Cepital Park and
Planning Comilssion, $1,500,000; Provided, Thet
no appropricstion suthorized in this subaection
ghall be available for experdibure antil a sviltable
agreement is entored infio Ly the Netional Capital
Park and Planning Cormissicn and the Vashingteon
Suburban Sanitzry Comnission as to seuege disvosal
and stomw water Tflowy Frovided further, Thet no
money chell be coniributed by thae United States
for any urit of sicsh exlensinns until the Hational
Capital Park and Plannin, Commisnion shall have
receivad definite comnitments from the Marylend-
Hationel Cepital Park end Plapning Commlssion for
the bslavce of ibhe cest of acquiring such wnit of
said ex .:nusione cdoeprad by sald conurdssion suflfi-
etenily complese, other tlr-n icnds now delonging



to tho United Strtes or donated {o the United
Stetes: Provided further, Th © in the disciv tion
of thz Mational Cauvitel Park cnd Planning Com-
mission vnon agreazxmine duly c v=rad into with
the HMarFlerd-bFoeiicrrl Capital Parl and Plaming
Commissiorn to rcimburce the Unlied Eislus as
hereinefte provided, it may 2 ivance ihe full
amounrih ol the funds necessary for the ecquisition
of the lands required for su~h extensior. re-
ferred to in this paranseph  3such advanco,
exnlusiv. of seid cecnicributios of £1.50G,000
by the United States, not to sxceed §3,000,000,
the appropriation of which aiowunt frowm Tusds
in the Treasury of the United Etates rot other-
. wise appropriated is hereby suthoiized, suech
pgrocaent providing for reiwbu. sement to the
Unitod States of swuecl advance , exclugive of
said Pecerzl cenbrbubtions; without interesth
within not wmore than eipght years Trom the date
of' eay such axpenditure. Tk 12ti1a tn the lowds
peoviy 4 hey «vnder shrll vesi ir *he St & of
Moy o4, . e QBVOLOpLGHL el QWNLLLEWE? o100
tneeur «nell te undsy the MNa-gylan. -'ational
Capived Teid aud Plorning Coian oo ioa aud 1.
gccordznea wath plans approved By the Natlionel
Capital Park end Plarning Commission, The
Uniied States is not Lo shara in the cost of
constructionh of roads in ihe ayees meniionad in
this paraﬁraph, axcept 1if and v Federal etd
highvays.'

(2} AYD WHEKEAS, the osald Haryland Commission
hes becn atthoirized and empowerad by an Act of the General
Assembly of Iaryland, knoun as Chapter 370 of the Laws of
Marylund of 1931, hereinaflter called "Chapter 37G," on its
own account and ss the representative of the Fuate of
Marvland, to coniract and/or enter into definita commib
ments and agreements with the Hational Conmissien for the
purpese o” obtaining erd/or securing advances of such sums
as may be available urdor the provisions of ine Capper
Gramben A%, raid Chupie-~ 370 proviu’.g that "The Comnisaton

Jlaryland Cowrlasicw) is noreby auwliivrized and empowered to



entier into eny contract or commlituwent with the United

Stiates or any burceu or egency thercof or the Fakional
Cepital Tarl: and Planning Comission for the purnose of
securing any advewee suthorized {o be alliokiced to it ov

to the State of I»ryle.d under the provastions of para-
gregh o suksection (L) of Section 1 of Fublic fct 28]

of Lle 7lsl Congress of the United Bteles in ony amount
noi exceeding 1,200,000 on account of lands to be

e juired willin lHentoopery County, epd Is evtherized to
pled ,c the repaying of the sane within the time resgqulired
by said Acl; ard in the cvent said Cormission receivea

ary o0k of the funds sulhorized o be advanced by said
Aci, 1t ig hereby direcled that bofore itho time of ye-
payment, it shall issue and sell Lthe Londs hereinbefore
aunthorized in an amsunt zufficient to repay the sane";

and Sectious 8 and 9 of said het furtiers provide thit

s2id lMeryland Commission is aenihorlzed to issue ito

bonds in en amount not exceeding ! 1,200,000.00 Lo
Montgomery Covnty. the proceeds of the sale of which shall
bz uzed Tor tlc purpose of repaying ov retiring the anount
loancd to th: Cosmirsion under the provisions of said
Pablic Act 28N; ond p-oovide furlber that "said bonds

shall be guarantoced as to the poynent of prinecipal and

-

Jnterest by Lhe County Co:.wissicncis of HMontpomery County,"

“[11'1

and they ase Nusrther avthorized ond direcled Lo levy
maeal tux in a8 sum suflicient Lo pay {he intereci on cold

bends g1l Lo pay the principel of theso said bonds upon



matuerity." And sald Choptor 370 Puriber provides as to
lends scquirced in Prince Ueorge's County -

"Said Cownlesion may, wilh the consent ol the
Covrty Costirsioners of Prince Georgs'!'s County,
apply for and reccive under swuid Paragraph or Sub-
section (b} of Section 1 of Publie Act 26l such
additionel suins or sums not to cxceed HE00,000.00
ea way be legslly allnlted or can bhe advarced to
said Cownssion fur she purnposc of purchese of
park long within ssid counly end AD such funds ere
advanced 1o sald Commiscion it may entz2r inbo the
sama commluaont or contyzet au to Tunds for park
pui chasas in Trine: Georpe's Counly, end is avtho-
riz d ard direcied Lo repay tho samsz by the
insvance end ssle of bonds in tre sens mauner A
herodn protvidea for as 1o liontgomery County, in
imich evenl all of the provision: of this section
and Szctior 8 shall anwly equelly to bolh counties
as Lo the respective wmounts edvenced Tov cach
cornty. All or way of ilic bondn lssued undey thin
Ret shall bes puaranicsd by the Counky Comtdssioners
¢ Nontgoner: County, o he ein wrovidsd for, in o
far as the procesds thoveol ave raguirsd for ihe
rapayrenl of advences by the Federal Govermaent fonr
the purchase of parl land within Montzo.ery County,
cnd by the Counly Comuissisrers of Prince Georgels
Cummnty in =o fer as the proceeds Lhermal are re-
quired for ilne repaymcn'’ oif' advancas by the Fadeial
Governmont for the purchase of park land in Prince
George!s County.” :

(3) AFD WIDRLDAS, it is the immedisle pur) se
and inkent ol the said Maeryland Cowmmiasion to forthwith
begin ths scguisition of lond lor park purposes within its
dizirich, and to this end it has prepaved o ge.cral Pas
Plan of psrks to be acquired end deve oped will yn sajd
gistrict, which general Farl Plon is to be diiided inte
certain specifically ocscribed snd desipgneted units of
land mevied and nutlined en said gencral Park Plan, the
Tirst mnit being part of the extenzion of Nocle Creek Park

In Maryland, plsas for seaid Tirst vneb having been dnly



approvad by thz Fational Cgpital Parl and Planning
Corrilssion on th- 16th dey of Oclober, 1931, copies of
vhich renersl Perk Plan and plans for said first unit are
hereuith annexed and made a part hercof.

(4) AUD WHCRIAS, ihe Watio,al Commigsion stands
rzady Le cerry cut th2 terms and conditions of the sald
Capper-Cranton Act in order to eneble the Marflaﬂd
Commisaion to aecguire park lands sccoiding to said plans
and desizng from timo to time and in coniormity with
Chapter 370 cf the Lawva of Moryland of 1931, and the
tationel Commission siands ready to advance to the Mary-
iand Coamission en speregate woounl not exceeding
41,200,000,00 for the acquisition of said park lands in
Kontponary County, ond en agrregabe emount of not exceeding
$860,000,00 for tte acculsition cf sald park lends in
Prince Georze's County, and Lt contribute an amouni equal
to one-th'rd of the moncys oxpended or Lo be expended,
including the advences eforesaid, in the ecquisition of
said park lepds by the seid daryland Commission.

{(5) AVD VJICREAY, the ¥ational Commlscsion and the
Maryland Cummiscion, in accowrdsice uith the provisions of Lhe
Cepper--Cramton Act, hava und T the dat> of the first day of
Aupuct, 1931, duly entcred into a suitible egruemant os to
cevaga dispos:! ard stoma watour flo: with the Vashingbon
Suburban Sanitery Cow isclon, heroirafter called the
"Sanibary Corwission"”, enpies of uhich are horewiih anncrod

and nade a part ho.eof,



(6) AMD WHERELS, in the oninion of the Maryland
Cuommincion. the exccution of this Bisic Agreement and of
Sueplenentary agecesiients. s herein provided for, is
necessury to obinin and sccure advoncces and conlroibutions
under tho Capper-Cramton Aet;

How, TIIEREFORE, THIS BASIC AGHEﬁHEHT VITIHESSETI,
thzt the snid P'ntional Conmission, of ihie Tirst pert, and
the said Lavylawd Comulssion, of the second purv, in con-
sideratior of the nremises and the 1mutuzl agrecwments herein
conlainnd and Lo~ other veluvable considerations woving from
ene to the other, recoipl of which is hereby aclnouledged
hy cach,; do covenant and epgree to the following definise

n

come iumenisa, conditions, and Lerms o this contract:

1. That the MNational Comnisslicon does hereby
agreec vo advance, from tiwe Lo time, to the HMarylanl
Commissinn, & sum of sums not czcecding in Lhe o grepgate
£1,.200,000.00 for tha acquisibion of pal i lands in Monugoue sy
County, by uay of an advance under the provisior : of seid
Cappor-Cremton Act ond under Chapler 370 of the Laws of
fary?znd of 1931 end to pay and deliver Tiom tin: to time
Lo ikhe linryland Commission ~s a contribution or contri-~
butions under the provisions of the seid Cepper-CGramimm
Act further sums of nonay enusl to one-half of tlas amouni
so nivanced te the suid laryland Commission ard/c* oue~
half of any other sums of morey expenled by tha szid
Marylund Cowmivalan for the ccquleltion of park lands;

provided the toval omaunt to Le contriln Lea and edvanced



by s2id Yational Comnission shall nol exceed et any time
the epproprivtions mede by Congress for said purposes
vhan and es the same ore available, end vhen and as the
hisrlend Cormission chall comply with the provicsions of
“his Basic Agreement respectinpg the repayment of saild
advences and when and 83 Lhe said Marylond Commission
shall certifly Lthat it is prewszred to complete the ac-
quirition of perk lsnd within any designated arse or
updcifically deseribed unit of par' lands in lontgomsry
County horelofose approved anc/or hereafter to be
approved Ly Lhe parlbizs hereto, Uron such certificatlon
by the luryland Cosmission and the approvel and acceptanco
thoreol by the Wobionel Cowmcission, ine ietiovnal Commission
uill) pzy to Lthe Maryland Commission, when and as available,
the fuvll omount eprezd upon, bolh es to advances and con-
tributions; upon the execution by the parties hetveto of
a Sunplemzninry Agreemcnt, to becoms a pars of thils Basic
Agrecment, setting forth and specifically describing the
unit designated, the amount to Le paid, and such other in-~
Tormation or data as may be deened neceasz'y or deasirable,
vhich said Supplemontary Agreement nhall tlicreupon becors
& part of this Basic Apreement and subject to al) of the
terms and conditions thereof,

2. The Marylznd Comnission loreby envong ile and
agrecs to ropsy to Lhe MNetlionsl Goamﬁnsiﬁn, or to su:h olher
ofi'iciel burcaw or divicsion of the United States Governuent

a2 may be desipnated by an Act of Conplrsos to receive the



same,; 01l such advances nede Ly the said Pzlional

Commiscion under tho Gorn: of this Rasic Agreecnent

end the provisions of the seid Capuer-Crerton Ack.

henever Ve Nalionul Comicloaoion shall sd-ance o sbtated

sum to ihe Tlaryliad Commission, the lMerylsad Ze miesion

will delivet Lo tha Uatlonzl Commigsion serial bonds of the

par value of the emount zoval to that edvznced b, ths

Hal onal Commlesion, said serdel Londs Lo be irsucl in

COnforwity vith the nreviaions of Chuptew 370 of the Lava

of Muryland of 1931; saiad bonls beuring =.te of intzres

ot 11~1/2 per cent, psyeble semi-anoually, 2nd 4o molure not

woere then aiyhy venre from dote; said bosds shell be

goaraniesd DY the Cuuubly Cumeisaiuners of montgomery Couniy

tn to payment of principal and inlerest: wnd the said

CGously Cowssissionars of jlontiomery Gounly shall levy 2 tax
o provide for interest and sinking fund 2n said bond:s

Interest upon soid Londs slall comaence to run elighil

yeevs from the date eof their isrve, respecetively, and

the firat intcresl payment on zaid bonds chell be eipght

Years and six menths from dale of their iszsue reaspectilve’r;

gt any Lime before the said bonda shall hzve koo, mold

by the said jlntionsl Conmisszon, the aaid liarylend

Comiiission znall have the privilzge to refeem th  said

bords By pepent of tha principe? iherzol at par end

aeerund iriorast, if any. lowever, the ilitional Commission

Bpree” nov we sell roid bawnds within 2ipns years of dule



of said bonds vilhoui the consent, in writiang, of the
Jaryland Comminsion. In ihe event of the zele of sgaild
bonds eny wremium op such sgle shall ba paid to ths
Fer,land Commisslon and any deficiency, that is, sele
beloy par, and acerved interest, shall be wmz2de uvn by
ihe Msrylawd Cowaizslon by the payment in cash within
a0 doys of auch =zala of such deficisncey; that il Tor
any reuson full reimbursewent shall not he had by the
liational Commission or the Uniied Staics out of or
ihrough Lhz said bond issue heretofore referred to,

then the szid Maryland Commiscsion covenants and agrees
{0 pay to the Halional Commizsion end i United States,
gy deficicncy iu reisfursensnl resuliing Mrom the
failure of the grid bond issus to reimburse the Netional
Copmicsion and the United States; but in ord2r Lo make
the lizrylend Cosidssion: 1tehle for any such deliciency,
said bonds shdl ho suvld, or attempted to be s0ld. by
tlic Nationel Commiassion nol later than one year aftea
the expiration ol sight yseirs from the date o' such
bonds., WNo sale at any Lime shall be made untlil alter 30
dayst! notlce to the tiarylcrnd Co mission.

3. Ii i3 coveranted rnd agreed betwee Lihe
parties lerceto thal there shall be [filed herewith, and
beeora a part of 1hile Bisic Apreerient; a gencral Park
Plan of ihe¢ lernds proposed 2o be acguired by iLhe Mayvland

Counission within or constl Luting a1l of the nniis of



Park lande Lo be acqulred under this Dasie Agroemant,

said general Park Plan to be approved by both the parties
haroto, vhich general Park Plan may he altered or amended

by a Supnlenentory Aprecemant of the wpaviies hereto at any
tine withoul alffecting the provinions of thia Basic Agroe-
wmer'; and that vhen o plan specificelliy desceribing eny
ivdividunl undt off sueh lands chall Le certified to the
letionnl Cowmission by tne laryland Commisslen as rezdy

for purchase or acquisiiion, sll of the properitics within
seid indiv.dual uvait shell be anpraised by two sppraissxs,
iz Lo be appoinbed by zzch Cosmission; and vwhen said
appraisals ave filed with and apprnved by tho ra2spsctive
Cormisrion rid the othesr datails herein provided f'or are
corpleled, tlie Fobtlonal Cormiszion ahell par to the Merylazd
Commission Ly wvey of ey wdvance, two-itbirdas ol the appralssd
vntue, end by uay of & contribution, one-tniirl of the

gpp alsed valuz of sueh lend, It is Turther vndersiocod

end agrecd thet in the event thet all of the land in sucl
individvel v it 1ls acovired for less than the amount peld

'y the Natloril Commission to the haryland Cowmaission, the
excess shall I taken es a credit to the next individual
unlt to be ascguived, and bthst in tha evenlt that Lhe cost of
ecquisitlon of Jands in such unii excecds the cmount adva:  d
end contributed by the M tional Commis. ion, the Natloal
Conmnission may in its discielion advan.e end coriiriberie such
other sumg as ney be necessary te corpleie Lhe ecquiciiion

of suech unit. Thoe ¥arylerd Comlssiou spgrees Lo submit



quarterly, or morc fraquently if desired, Lo the Hationsl
Commiszion, & complote end accurately itenized atatzient
or report of tho diszburssment or expnnditure of 211 rmeneys
reccived by it Trom the Hational Cownission; whethzr by
advance or centribution, séid statene © te contain suca
informetion &5 the FWaticnal Comaission way require from
time to timo. ITIE is further understoon znd egrscd that
the amount expended "for the purchasc of lard for pa:l
purposes” shell ineclude the cost of the nzcessc i curveys
or topopraphical work, cost of condemmietion proccedings,
if eny, costv of the exsminabion of titles, or othar
necedssary coxsks incurred by the larylan? Commission in
connection therevith, end ithe pro rata of the cost of
appraisals for said peyle lend or lends.

Li. It is further understood and agrecd .hal the
terea o Lhia Basie Agrecement rl: 11 epply egually Lo the
acguisition of land in Pr'nce George's County Lo an advance
of nol exceeding £000,000 and a contribution of ona-hall
of such edvance and one-hali ol any additional amcunt
expended in the erecquisition of perit lands in Prince George's
County by the said Farylani Comission, vhenever Lhc County
Commnigsioners of Prince George's County and the memtors of
the Marryland-tational Cepital Park arnd Plan-ing Cowrission
from Frincs CGeoipge's County ioke the arfirmative action
provided for in Chapter 370, and whonever the liavylend

Commigeicon submits deflniie end satisfocbory cormiti-ants



Tor such edvances ond conlribulions an orovided in seid
Cheptler 370,

&9 Tt ia Surther undirstund ord apreed, in
accordance vith the Capper-Cramton At and ssid Chanter
540y Lhet ihe tikle #9217 Jardn acouired unde» the pre
wigions af thia Duule Lpresment or way Supplenintary

se,

Azvaeement shell vesh in the Stetc of faryland. and thal

mn part of erv Jsnd purchesed for _pr-rl' ' yeereatzonil)

(urneces vith the Sunds providcd Ly the Patiogns) Gohadti-)
@ion, Gn vhole oy An ;pg'r-'i'f hal) at any tire be co .'grg et

mold, levased, [sxchenges, or in any menner uced or |
Tor olher Than park parbeses by Lhe Ferylend Conia i.-..,':f_qq,,

r1d the davelopmont and administralion of said Jands shall

be under the Meryland Commission butb the de Y@i opment thereof

shall be in aceordsnce with plans approved by Lhe Hational
Ccmmis.ion, or the neaccsasry epproval of Tie Congress of the
Imited States,

6, Tt is further underatord end agreed ihat the
vrovisions of ':!‘115 Basic Agreenent shall constitute and be
agopted v the Naryland Commission as Lhe rulcs ard repu-
latione untoul vhiich the bonds cuthorized by parag aph {r)
of Section B of suid Chapter 370 and mot crcaeding ine
prregate emount of 1,200,000 shail ve s=0ld,

7. Tt is Turther underctouvd znd aegreed that this

Easic fApreamznt slall not be effeciive until 1t skl havo
reeceived Lhe zvpreva? of the Precidend of the Unibed &

4

of Auwerlcy, th: Jdevernor of the State of Iaryland, end ihe



County Commissioners of liontgomcry County, witn ssed by the
signaturcy of said Preusidant of the Uniked Stotes of
Emeyice, of the said Governor of the Stale of 11 yyland,
ard of the President ound Cleik rewseciively of th Eoard
of Couniy Cemmiscion~as ol rnontgomery Covuby.
I WITIESS UHERLOF the said parlics havy hero-
unto causad thase prazenty vo Lo execubed and thelr seals
alffixed the dpy, yesr :nd monlh aforzscid.
PACTOTAL CARTTAL PARK AUD PLATI'IMG COMAI. SION
BY {(Sipred) U. S, Grant 3rd (SIAL)
ATTCST
(8) WETTIZ 1, BIESOH

G FARYLAND-DATIOINT. AP PRI AN
PLAMMING COMISSION

BY (Signed) IRVIN OWINGS {SEAL)
ATTEST:
(5) TIOMAS JRIiPTOKR
APPROVTD =

(Signcd) HNCRBERT HOOVER, Fregident of Lhe United States of
Americn

{Signed) AIBERT C, LRITCGHIE, Governor of the Stacve of Marylaend
APPROVED:

(Signed) DACY 8IJAY, Preaident eof U.e 3oard of County Commis-
sioners of loutpomery Cotnty,

(Bigned) BEPRY B, CLARK, Clerk ot the Donrd of Counly
Comudssicners of Liontgomery Countly,

AN



: Larry Hogan
M .jr Governor
! Baoyd K. Rutherford

MARYLAND DEPARTMENT L Governor
OF TRANSPORTATION Pete K. Rahn
Secretary
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Ms. Elizabeth M. Hewlett, Chair

Mr. Casey Anderson, Vice-Chair

Maryland-National Capital Park and Planning Commission
8787 Georgia Avenue

Silver Spring MD 20910

Dear Ms. Hewlett and Mr. Anderson:

On behalf of the Maryland Department of Transportation State Highway Administration (MDOT
SHA), we want to thank you for your continued participation in the 1-495 & [-270 Managed
Lanes Study (MLS). The MDOT SHA has led a robust and collaborative effort with over 25
cooperating and participating Federal, State and local agencies to assist in the preparation of an
Environmental Impact Statement (EIS) for the study. To date, the cooperating agencies have
worked with MDOT SHA to advance the Study’s Purpose and Need, the preliminary screening

of alternatives, and now, the evaluation of alternatives which will be retained for detailed study
(ARDS) in the Draft EIS (DEIS).

To reiterate the alternatives development and screening process, MDOT SHA actively engaged
the agencies starting in July 2018 with development of the Preliminary Range of Alternatives to
recommendations on the ARDS in May 2019. The alternatives screening process has been
iterative and agency comments were sought on multiple occasions and in numerous ways
including on two alternative screening papers and at the monthly Interagency Working Group
(IAWG) meetings. In response 1o agency comments, MDOT SHA revised the draft ARDS
paper, prepared a more traditional “errata sheet™ document to address the majority of comments
submitted, and will be revising the Altematives Technical Report and incorporating the
information in the DEIS.

First, it’s important to explain MDOT SHA’s approach to addressing comments received from
your agency and in particular the most recent comments you provided on the ARDS in your
letter dated June 12,2019, The MDOT SHA has already provided, in multiple instances,
detailed responses to the same concerns you continue to raise. In other instances, your
comments reflect a [ack of understanding of the National Environmental Policy Act (NEPA)
process and seek a degree of analysis which is not completed at this stage but, as we have
informed Maryland-National Capital Park and Planning Commission (M-NCPPC) staff
numerous times, will be completed as part of the DEIS.
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As we have informed your staff numerous times, the NEPA process is designed to efficiently
utilize Federal, State, and local resources so that lengthy, costly, detailed studies are not
performed on alternatives that do not meet the project purpose and need or are otherwise not
reasonable alternatives. Despite continued explanation from both MDOT SHA and the Federal
Highway Administration (FHWA) that many of the studies you seek will be completed at the
proper time, M-NCPPC has led the public and other officials to believe this analysis either is not
forthcoming or should have already been completed. As the FHWA process is defined, MDOT
SHA has properly completed the leve! of analysis appropriate for each stage of the process: 1)
Preliminary Screening of alternatives; and 2) ARDS. We will be completing more detailed
analysis for DEIS and then finally we will refine that analysis for the Final EIS (FEIS).

Moreover, many of your comments are not amenable to the sort of brief and focused responses
usually found in traditional errata documenis. These comments clearly represent a philosophical
difference between your views of whether the MDOT SHA's proposed action is appropriate or
necessary. Disagreements over policy should not be mistaken for comments on technical
documents supporting a DEIS. They are not easily addressed in an errata sheet and we will not
be restricted to responding in that fashion.

To address the recent comments received via letter on June 12, which lollowed M-NCPPC'’s vote
for non-concurrence on the ARDS on June 6, we offer the below responses. We would like 10
nole that a second issue resolution meeting was held with leaders of M-NCPPC, MDOT SHA
and FHWA on June 3 in an attempl to resolve the issues your agency brought forth as staff
recommendations in a memo dated May 29,

NEPA Process

Many of the issues your agency continues to bring forward show a fundamental lack of
understanding of NEPA and the process by which a decision is ultimately made under this
Federal law. The ‘elemental seasons’ cited in M-NCPPC’s recent correspondence for supporting
non-concurrence clearly reflect a cursory understanding of NEPA and its implementing
procedures,

The first ‘elemental reason’ noted identifies “phasing and segmentation” as reasons for your non-
concurrence, The NEPA and the FHWA's implementing regulations expressly permit dividing
up a larger project into logical, smaller units. “Segmentation,” as that term has developed under
NEPA common law, refers to inappropriately constraining the scope of study to a smaller section
of a larger proposed action, usually in an effort to minimize potential impacts of the larger
action. The FHWA regulations plainly establish the acceptable procedures under which a project
proponent can study smaller units of a larger project. Specifically, 23 CFR § 771.111(f)

provides that in order to assure meaningful consideration of alternatives the actions evaluated in
an EIS shall:

1. Connect “logical termini” and be of sufficient length to address environmental matters on a
broad scope



Ms. Elizabeth M. Hewlett, Chair
Mr. Casey Anderson, Vice-Chair
Page Three

2. Have independent utility; and

3. Not restrict consideration of alternatives for other reasonable foreseeable transportation
improvements.

The MDOT SHA has repeatedly demonstrated, and FHWA agrees, that the MLS meets each of
these requirements as explained more fully below. The project has logical termini, independent
utility and does not preclude consideration of additional transportation enhancements either

along the [-270 corridor, the Capital Beltway or elsewhere in the surrounding transportation
network.

Logical Termini

As noted above, MDOT SHA worked with FHWA to analyze and identify logical termini and
independent utility for the 1-495 & 1-270 Managed Lanes Study. The evaluation of logical
termini for a transportation system affecting the interstate falls within the broader expertise of the
FHWA. In order to ensure meaningful evaluation of alternatives and to address environmental
matters on a broad scope, MDOT SHA is analyzing 48 miles of improvement within a 70-mile
congestion relief program. The termini were identified largely due to points of major traffic
generation and travel patterns. In addition, operational restrictions related to connectivity to the
Beltway in Virginia limit the scope of what can be currently studied and potentially built in the
Prince George’s County end of the Beltway and across the Woodrow Wilson Bridge.

This is similar to VDOT ending their [-495 Express Lanes south of the American Legion Bridge,
until Maryland was prepared to study improvements across the bridge. The needs of Prince
George’s County are of paramount importance, but the logical termini evaluation required
existing or planned connections to Virginia, which do not exist and are not currently planned for
that portion of the study area. [t should be noted that under all build alternatives, there is
significant improvement of travel times to and from National Harbor, which we clearly
understand is of great importance to Prince George’s County.

Regarding the [-270 terminus, the Study currently ends at 1-370 which feeds into the Intercounty
Connector (1CC), a major east-west tolled highway. The traffic analysis results showed that a
significant portion of traffic enters and exits at the ICC. It should be noted that the traffic
analysis for each terminus includes the next interchange 1o demonstrate that the study would not
be forcing improvements beyond the identified limits.
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Lack of Data or Comprehensive Analysis

The M-NCPPC continues to contend that it will not concur on the proposed ARDS because
‘more detail is needed and that a comprehensive analysis has not been completed to-date’. This
comment again highlights a fundamental misunderstanding of the process. As correctly stated in
your letter, “the primary purpose of the alternatives screening process is to assess
reasonableness; screening provides a means of separating unreasonable allermatives (which can
be_eliminated without detailed study) from reasonable alternatives (which must be carried
forward for detailed study).” Detailed traffic modeling, engineering, financial and
environmental analyses are completed once “reasonable alternatives™ are identified, and not
before. The basis for concurring on ARDS is to acknowledge that certain alternatives are
reasonable to be carried forward for detailed analysis.

Purpose and Need/Transit

Lead agencies are given significant deference in determining a specific project’s purpose and
need. The purpose and need of the MLS was developed afier significant discussion and input
from all participating and cooperating agencies, solicitation of comments from the public and
other interested parties, and the evaluation of the transportation needs of the study area identified
through review of local, State, and regional studies. The range of alternatives considered were
evaluated in the context of whether they met the project purpose and need. The ARDS advanced
clearly meet this requirement.

Your letter asserts that the ARDS as defined are insufficient under NEPA because of their lack of
dedicated transit, which is incorrect. The M-NCPPC suggests that meaningful transit and travel
demand management be integral components of the study for any altermative carried forward.
The MDOT SHA agrees and this is reflected in the study’s Purpose and Need which states “The
purpose of the 1-495 & 1-270 Managed Lanes Study is to develop a trave! demand management
solution(s) that addresses congestion, improves trip reliability on [-495 and [-270 within the
study limits and enhances existing and planned mudtimodal mobility and connectivity”.
Standalone transit was dropped from further analysis due to standalone transit aliernatives’
inability to mect several of the Study’s needs including addressing long-term traffic growth.
Furthermore, MDOT SHA has repeatedly stated its commitment to incorporate transit elements,
including:

o Allowing full access to the managed lanes at no cost for public transit providers;
Providing direct and indirect access Lo existing transit stations and transit-oriented
development; and

» [nitiating a Transit Work Group with local transit providers to further identify
opportunities for enhancing existing and planned transit connectivity and mobility along
the managed lanes.
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These transit elements will be incorporated into the Study regardless of the altemative. Further,
it is worth pointing out that previous studies of the Capital Beltway and regional transit resulted
in recommending the Purple Line which is under construction now. Any additional standalone
transit alternatives would also require additional right-of-way and potentially result in significant
environmental impacts while serving less people.

The M-NCPPC’s objections continue to reflect its desire that MDOT SHA conduct a very
different study — one more broadly focused on regional transportation issues and solutions. That
is simply not this Study’s focus. Nevertheless, this Study will take into account a wide varicty of
transportation solutions tdentified in the 1-495 and [-270 corridars. All projects included in the
constrained long-range plan are modeled in the no-build and the build conditions. This means
that all local serving transit projects identified in the constrained long-range plan are included in
our analysis. As this Study began prior to the adoption of the 2045 constrained long range plan,
the current analysis includes all projects in the 2040 constrained long range plan including the
Purple Line, Corridor Cities Transitway, US 29 Bus Rapid Transit (BRT), North Bethesda
Transitway, and Randolph Road BRT. Even assuming the completion of all these local serving
transit projects, our analysis shows significant congestion on both 1-495 and 1-270.

We are well aware that the 2045 constrained long range plan has been approved and includes
additional transit projects such as MD 355 BRT, Veirs Mill BRT, and New Hampshire Avenue
BRT. As NEPA requires consideration of new information that becomes available, MDOT SHA
will conduct a sensitivity analysis to compare modeling assumptions and raw outputs from the
2040 and 2045 models. Differences in background project assumptions and land use
assumptions and differences in resulting projected traffic volumes on 1-493, 1-270 and the
surrounding arterials will be documented in a technical memorandum to conform that any
changes would not impact decision-making for the preferred altemnative.

Regardless of the preferred alternative uitimately recommended, all these other projects are
separate and distinct from the 1-495 and 1-270 MLS and cannot be combined with this Study as
part of the NEPA decision, for funding, or for other purposes. The MLS is a project-level study,
not a regional transportation plan.
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Project Phasing

Again, this comment reflects a fundamental Jack of understanding of the NEPA process. The
M-NCPPC contends that construction phasing be considered as a factor for concurring on which
alternatives should be carried forward for detailed study in the DEIS. Project or construction
phasing is irrelevant 1o the analysis of whether alternatives should be retained for detailed study
in the DEIS. The MDOT SHA is analyzing 48 miles of improvements in the DEIS and
alternatives are considered end-to-end. The purpose of the ARDS concurrence process is to
determine, using available informalion and data, whether the recommended alternatives meet the
Study's purpose and need and are, therefore, considered reasonable to study in detail in the
DEIS. The phasing of construction may be relevant to the assessment of a project’s impacts, but

such phasing has no impact on the identification of alternatives retained for detailed analysis
during NEPA.

We note that at the last minute the M-NCPPC offered its belief that certain portions of the
proposed action could be reduced or climinated by diverting traffic off the northern portion of
1-493 from 1-95 to 1-270 to the ICC. We are reviewing that suggestion and will respond to it
appropriately when we have additional information to share.

Parkland Management

Consideration of impacts to sensitive resources including parkland and the means to avoid and
minimize those impacts is of utmost importance in the NEPA process and as part of the Section
4(f) evaluation that must be completed for the Study. The MDOT SHA appreciates M-NCPPC’s
concern over those resources and will continue to work with your agency to identify appropriate
avoidance and minimization measures as well as mitigation of appropriate value when impacts
cannot be avoided. This process, however, can only be completed once identification of the
ARDS is made so an assessment of impacts can be advanced to a stage sufficient to share
information with the agencies and pubfic stakeholders. As with other considerations and analysis,
the analysis begins with a broader scope and becomes increasingly focused as the alternatives are
narrowed to a reasonable range. With the DEIS, FEIS and Section 4(f) evaluation, the level of
detail and analysis will be developed to identify appropriate avoidance, minimization and
mitigation measures.
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Regardless of M-NCPPC's unwillingness to concur on the ARDS, MDOT SHA remains
committed to working jointly with your agency as the Study progresses to bring much needed
congestion relief to the citizens of Maryland and to do so in an environmentally responsible
manner. [f you have any questions, please do not hesitate to contact me or Jleffrey T. Folden,
P.E., DBIA, Deputy Director, [-495 & 1-270 P3 Office at 410-637-3321 or

jfolden] @mdot.maryland.gov.

Sincerely,

Avwe DL

Lisa B. Choplin
Director, 1-495 & 1-270 P3 Ofifice

cc:  Ms. Jeanette Mar, Environmental Program Manager, FHWA
Mr. Jitesh Parikh, Program and Planning Manager, FHWA
Ms. Keilyn Perez, Area Engineer, FHWA
Ms, Carol S. Rubin, Special Project Manager, M-NCPPC
Ms. Caryn J. G. Brookman, Environmental Manager, 1-495 & 1-270 P3 Office,
MDOT SHA
Jeffery T. Folden, P.E., DBIA, Deputy Director, 1-495 & [-270 P3 Office, MDOT SHA
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Ms. Jeanctie Mar

Environmental Program Manager

Federal Hlighway Administration

Maryland Division

George H. Fallon Federal Building 31 [Hopkins Plaza
Suite 1520

Baltimore, MD 21201

Ms. Lisa Choplin, Dircctor

Maryland Department of Transportation
State Ilighway Administration

1-495 & 1-270 P3 Office

707 North Calvert Street

Mail Stop P-601

Baltimore, MD 21202

Re:  [-495/1-270 Managed Lanes Study — Issues with NEPA Process to Date and Request for
Principals Meeling

Dear Mses. Choplin and Mar:

We are in receipt of your June 28, 2019 letter (the “Junc 28 Response™) that purports Lo respond
to concerns we raised in our June 12, 2019 letter regarding our basis lor declining to concur with
the Maryland Department of Transportation State [lighway Administration’s (“MDOT SIHIA™)
Alternatives Retained for Detailed Study (*ARDS™) for the [-495 & 1-270 Managed Lancs Study
(“Study”). We also acknowledge the second letter dated July 9, 2019, (the “Follow Up
Response™) authored by Ms. Choplin and addressed (o our Vice-Chairman Anderson only;
however, we note that your Follow Up Response actually was not delivered to Chairman lewlett
despite the indication that a copy was transmitted to her attention. Therelore, she was not able to
review it before late last week.

As discussed in more detail below, nothing in the Junc 28 Response or Follow Up Responsc
palliates the fact that MDOT SI[iA has climinated alternatives that would have no impacts to
property subject to the Capper-Cramton Act (“CCA™) or, in any event, fewer impacts than the
rctained alternatives. Eliminating alternatives that would have no impacts or fewer impacts than
retained alternatives is also inconsistent with the National Environmental Policy Act (“NEPA™)
and Section d(f) of the Department of Transportation Act (“Section 4(f)""). As we stated in our
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June 2 letier, the Maryland-National Capital Park and Planning Commission’s (“M-NCPPC")
objections to the NEPA process and review of alternatives does not represent a decision on our
part to support or opposc the project. M-NCPPC is simply carrying out its statutory dutics to
protect and enhance the parks and recreation land within its constituent agencies’ jurisdiction. To
that end, M-NCPPC also requests a principals meeting to discuss these important issucs.

Right-of-Way Acquisition in Furtherance of the Project Will Likely Violate the Capper-
Cramton Act

The Capper-Cramton Act authorized the federal government to acquire land in Maryland and
Virginia for development of a comprehensive park, parkway, and playground system in the
National Capital area. M-NCPPC is charged with protecling and being the steward of CCA-
acquired property in Maryland, in accordance with plans approved by the National Capital
Planning Commission (“NCPC”).! M-NCPPC is, therefore, justilicd in its concern that all of the
so-called “build alternatives” retained for detailed study would require the acquisition of
property purchased with [ederal funds authorized under the CCA. Property acquired under the
CCA and managed by M-NCPPC'’s constituent departments is governed by the “Basic
Agreement” in 1931 between M-NCPPC and NCPC. Section 5 of the Basic Agreement states as
follows:

It is further understood and agreed, in accordance with the [CCA
and Maryland cnabling legislation] that the title to all lands
acquired under the provisions of this Basic Agreement or any
Supplementary Agreement shall vest in the State of Maryland, and
that no part of any land prurchased for park or recreational
purposes with the funds provided by the [NCPC], in whole or in
part, shall at any time be conveyed, sold, leased, exchanged, or in
any manner used or developed for other than park purposes by the
[M-NCPPC], and the development and administration of said lands
shall be under the {M-NCPPC] but the development thereof shall

' As the Maryland Court of Appeals recently described this statulory role of M-NCPPC:

MNCPPC is responsible for protecting lands under the Capper-Cramton Act, which was enacted by
Congress in 1930 to "prolect land on both sides of the Polomac River as an integrated park and parkway
system known as lhe George Washingion Memoriaf Parkway.” Land Use § 15-302(3) provides MNCPPC
with the authorily to act as the representative of this State in Tulfilling the mandate of the Capper-Cramiton
Actin Maryland. The Act enables MNCPPC to enter into agreemenis with the National Capital Park and
Planning Commission(“"NCPPC") for extending and developing protecied lands in Maryland. Therefore,
the Capper-Cramton Act provided for cooperation between NCPPC and MNCPPC, enabling MNCPPC 1o
act as administrator over preserved lands.

Town of Forest Heighis v. Maryland-Not'l Capitol Park & Plenming Comm'n, 463 Md. 469, 518-19, 205 A.3d 1067,
1096 (2019). (Internal citalions omiited.)
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be in accordance with plans approved by the [NCPC}, or the
necessary approval of the Congress of the United States.

{emphasis added).

[n February 1951, NCPC and M-NCPPC entered into their {irst Amendatory Agreemenlt to the
Basic Agreement, which, among other things, increased [unding available for parkiand
acquisition, amended the General Park Plans, and limited M-NCPPC'’s ability to issuc bonds.
The Amendatory Agreement also restated and clarified the 1931 agreement’s restriction on the
disposition and use of parkland acquired pursuant to the CCA. The amendatory agreement stated
that where M-NCPPC acquires, prior to advance [unding by the NCPC, parcels included in the
General Park Plans and threatened by encroaching subdivision development that would greatly
increase the expenses incurred in acquiring such parcels, such parcels “must ... be acquired
under the Capper-Crampton program ... so as to climinate any possibility that any such unit may
in the future be rendered incomplete by the sale, disposition or use of any such parcels by the
[M-NCPPC] for other than park purposes ... to the end that all such parcels shall be subjected 1o
the limitations and restrictions contained in said Capper-Cramton Act and in said Basic
Agrecement.”

Maryland Law reinforces the federal requirement to protect CCA land from development.
Section 17-205 of the Land Use Atticle provides that M-NCPPC “may transfer any land that it
holds under this title and determines is not needed for park purposes or other purposes authorized
under this title,” indicating that only M-NCPPC may transfer park property and that it can only
do so when the property is no longer “nceded for park purposes.” Similarly, section 17-
206(b)(1) allows M-NCPPC to exchange playground or recreational land held or acquired by the
M-NCPPC for other public land that it determines to be more suitable for playground and
recreational purposes, “[c]xcept for parkland acquired under an agreement with the [NCPC).”

Furthermore, it is a longstanding principal that a government agency cannot “override the
expressed will of Congress, or convey away public lands in disregard or defiance thereof.”?
Indeed, using lands for purposes other than those provided by law is actionable.® Relevant to the
matter at hand, the Maryland Court of Appeals ruled that a subdivision plat in which land was
dedicated to public use as part of a large regional park by M-NCPPC could not be abandoned
because the developer seeking abandonment could not show that abandonment would not
damage the public intcrest.!

 dm. Sch. of Magnetic Healing v. McAnnulty, 187 U.S. 94, 108 (1902) {citing Burferming v. Chi, S P, M
& O R Co, 163 U.S. 321 (1896)).

' See, e.g. Sporismen's Wildlife Deft Fund v. Ramer, 73 T, Supp. 2d 1262, 1274 (D. Colo. 1999) (placing
rock quarry, signs, and motion detectors on public lands constituted misuse under 50 C.F.R. § 80.14(b)(2) and the
Pittman-Roberison Act, since the land was purchased with federal funds for wildlife purchases).

1 Ald.-Nat 't Capital Park & Planning Comm'n v. McCaw, 246 Md. 662, 686-87 (1967),
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In light of the CCA restrictions on property that MDOT SI1A would need to take under the
alternatives it has retained flor further study, MDOT SI[A should consider alternatives that would
have no or fewer impacts on the property.

The Environmental Review Process Undertialken by MDOT

Violate NEPA and Scction 4()

As stated in its June 12 letter, MDOT SIIA has taken the position is that its decision to phase the
Project satisfics NEPA because the Project “has logical termini, independent utilily and does not
preclude consideration of additional transportation enhancements either along the I-270 cosridor,
the Capital Beltway or clsewhere in the surrounding transportation network.” This position may
subject the agency to a luture NEPA or 4(f) challenge since MDOT SIHA may not be able to
satisfy the requirement to fulfill its NEPA obligations “to the fullest extent.”® A lead agency
must consider reasonable alternatives that mect the project purpose and need, cumulative project
impacts, and transportation systems management aliernatives. Without limiting M-NCPPC'’s
right to comment and raisc objections later in the NEPA process and in the interest of satis{ying
our dulies as a cooperating agency and facilitating MDOT SIIA’s satislaction of its dutics as a
co-lead agency, M-NCPPC outlines below certain deficiencies in MDOT SHA's review in the
hope that MDOT SHA will make the necessary adjustments prior to and during the draft
environmental impact statement (*DEIS") stage.

1. MDOT SIIA has construed the purposc and need so narrowly as to exclude from
consideration a numbes of reasonable alternatives,

L.cad agencies must consider all reasonable alternatives that could meet the purpose and need
outlined at the inception of the NEPA review process.® Although MDOT SHA cenjoys deference
in determining the project’s purpose and need and need not study alternatives that are not
consistent therewith, NEPA requires MDOT SHA to defline the purpose and need broadly enough
to ensure that the review doces not eliminate from consideration otherwise reasonable
alternatives.” This is particularly important at the carly (pre-DEIS) stage of the NEPA revicw
process when agencies must consider all alternatives that are “practical or feasible from a
technical and cconomic standpoint.”™ Despite this statutory mandate, MDOT SHA has defined

3 Calvert Cliffs” Coordinaied Comm , Inc. v, Momic Encegy Comm'n, 449 F.2d 1109, 1114-15 (D.C. Cir.
1971) (quoting 42 U.S.C. § 4332(a))-

% Council on Envt!. Quality; Forty Most Asked Questions Concerning CEQ’s National Environmental
Policy Act Regulations, 46 Fed. Reg. 18026 (Mar. 16, 1981) at Question 1b, See also 49 US.C. §303(c)(1)
(Secretary of Transportation must consider all “prudent and feasible aliermatives”); Airport Neighbors Alliance, fne
v. United States, 90 F.3d 426, 432 (10th Cir. 1996) {*An agency decision concerning which aliematives to consider
is necessarily bound by a rule of reason and practicality™); Sierra Club v. Watkins, 808 F, Supp. 852,872 (D.D.C.
1991) (agencics’ sclection of port sites was “quite calculating and qualifies as an abuse of discretion” for not
cavering the “full spectrum™ of possible site locations).

? Simmons v. U S. Army Corps of Eng 'rs, 120 F.3d 664, 669 (7Tth Cir. 1997) (finding it is a violation of
NEPA to “contrive a purpose so slender as to define competing ‘reasonable aliermatives’ out of consideration™).

! Council on Environmental Quality; Forty Most Asked Questions Concerning CEQ’s National
Environmemtaf Policy Act Regulations, 46 Fed, Reg. 18026 (Mar. 16, [981) at Question 2a, See also Sicrra Club v,
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the project’s purpose and need so narrowly as to exclude from consideration a number of
reasonable alternatives. As a result, MDOT SIIA has reduced its evaluation ol alternatives such
that it is giving serious consideration only to six build alternatives and a no-build allernative and
ignoring alternatives that are reasonabie, could have fewer environmental impacts, and warrant
further consideration at the DEIS stage.? Although not exhaustive, MDOT SHA has failed to
grant suflicient consideration to reasonable alternatives that include the following clements:

a. Local serving public transit systems (beyond simply allowing buses to use the
Managed Lanes), such as planning and funding route service via the Corridor City
Transitway and the MD-3535 bus rapid transit, as well as commilling a meaningful
portion of toll revenue to fund public transit investments;

b. Parallel roadways and accommodations for multimodal uscs to alleviate congestion in
Prince George's County;

c. Additional access locations that would belter accommodate Managed Lane tralfic
demands by increasing salely, reducing weaving congestion, supporting major
cconomic development initiatives, addressing shorl-distance commuting needs, and
providing efticient eniry points for popular destinations, including medical centers,
institutional facilities, and transit stations;'®

d. Easy access to the Managed Lanes from the Metropolitan Washington Council of
Governments’ Equity Emphasis Areas;

¢. Reduced fare E-ZPass programs and tolt or tax rebates for motorists of qualifying
incomes;

{. Differential (including reduced) impaets to protected parkland and natural resources,
particularly Rock Creek Stream Valley Park, Cherry [1ill Road Community Park,
Southwest Branch Stream Valley Park, Douglas Patierson Park, and Andrews Manor
Park;

Mearsh, 714 U. Supp 539, 574 (D. Me. 1989) (MDOT's preferred expansion plan for a terininal fucility does not
warranl exclusion of otherwise reasonable alternatives unless the agency’s preference bears a “rational relationship
to the technical and economic integrity of the project™)

?d9 U.S.C. §303(c) 1) (Secretary ol Fransportation must consider all “prudent and f{easible ahernatives™);
dirport Neighbors Aliance, Inc v, United States, 90 T 3d 426, 432 {10th Cir. 1996) (" An agency decision
concerning which allematives to consider is necessarily bound by a rule of reason and practicality™); Colo. Envil
Coal v Dambeck, 185 F.3d 1162, 1174-75 (10h Cir. 1999).

' [n our previous letters, we have identified several locations at which access poinis would be viable and
address our concerns: 1-270 between Gude Drive and Manirose Road; {195 between MD-183 (Connecticut
Avenue) and US-29 (Colesville Road); [-495 between US-29 (Colesville Road) and [-95; and 1495 between US-50
and Ritchic-Marlboro Road.
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g. The study of portions ol 1-270 and 1-495, including 1-270 nocth of 1-370 ([rom
Rockville to Frederick) in Monigomery County and {-495 from MD-5 lo the
Woadrow Wilson Bridge in Prince George's County;

h. Expanded stormwater management control o treal existing conditions along highway
corridars;

i. Alternative right-of-way acquisitions, such as bolstered noise barriers and
conformance with exisling environmental impact and zoning restrictions;

j. Elimination of the collector-distributor lane system without accompanied Managed
Lane improvements;

k. A pedestrian/bicycle connection or a future heavy/light rail structure on the American
Legion Bridge;

1. Joint participation with the Virginia Department of Transportation in designing and
implementing the transition belween the cxisting 1-495 local and through lanes from
the Woodrow Wilson Bridge and the terminus of the Managed Lanes south of MD-5;
and

m. Pedestrian and bicycle crossings at new interchanges, existing interchanges, state and
local roads that cross {-495 and 1-270 outside of interchanges, and independent
master-planned bicycle and pedestrian infrastructure alignments.

2. MDOT SIIA should continue to evaluate transil, travel demand management, and
iransportation systems management aliematives.

In its June 28 letier, MDOT SIIA states that it will consider transit elements in the Study but that
il is not required to evaluate stand-alone transit alternatives since those alternatives do not meel
the project’s purpose and need. {lowever, MDOT SHA must, at the very least, include
transportation systems managemenl (“TSM™) and travel demand management (“TDM")
alternatives where applicable, including ridesharing, signal synchronization, and other actions.!
Also, a lead agency should consider mass transit options where appropriate.'? With the
exception of high-occupancy vehicle lanes, the ARDS de not reflect adequate consideration of
TSM and TDM clements.

1

Similarly, Section 4(f) requires that the lead agencies provide “compelling reasons lor rejecting
... proposed alternatives as not prudent.” Put another way, Scction 4(f) properly “may not be
put to non-park uses unless there is no feasible and prudent altemative to the non-park use of the

" FLo. Hwy. ADMIN., NEPA IMPLLM NTATION. PRON CT DLYLLOPMUNT AND DOCUMI NTATION OVIRVINW
(1992), available at https:" ' www.cnvironment fhwa.dot gov Jegislation nepa/overview_project dev aspx.

12 "d
3 Hickyry Neighborhood Def League v Skipmer, 910 T 2d 159, 163 (41h Cir. 1990).
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land.”™ MDOT SHA’s restricted review will not satisfy Section 4([)’s “substantive restraints on
agency action.”!?

3. MDOT SI{A’s unreasonably narrow purposc and need statement and ARDS will prevent full
consideration of the project’s direct, indirect, and cumulative impacts.

Under NEPA, MDOT SHA must consider the project’s impacts —direct, indirect, and
cumulative—on the environment, urban quality, historic and cultural resources, and the built
environment, among others.'® By narrowly defining the project’s purpose and need and ARDS,
MODT SIA will not be able to evaluate the alternatives’ impacts, including impacts to the
following:

a. The arca surrounding [-270 north of 1-370 (from Rockville lo Frederick) in
Montgomery County;

b, The area surrounding [-495 from MD-5 to the Woodrow Wilson Bridge;
c. Exisling and future origin-destination patterns;

d. Planned land use;

e. Economic development,

f. Social equity and environmental justice;

g. Access to emergency services;

h. Safe and efficient access to major transit centers;

i. Protected parkland;

j. Protected natural, historical, and cultural resources;

k. lLocal streams and waterways;

l. Property uses under current cnvironmental and zoning laws, both state and local;

Y Dufs. of Wildlife v N.C Dep 't of Transp., 762 T 3d 374, 399 (4th Cir. 2014) (quoting Coal. for
Responsible Reg 'l Dev. v Brinegar, 518 F.2d 522, 525 (d4th Cir, 1975))

U Defs of Wildlife, 762 IF.3d at 398,

1640 C.F.R. §§ 1502.16, 1508.7, 1508.8, See also Davisv Minera, 302 F.3d 1104, 1110 (10th Cir. 2002)
{FHWA's single-traffic study to analyze the impacts from the phased construction of a highway project was not
suflficicat to satisfy the ageney's burden to take a *hard took” under NEPA because, among other reasons, the study
did not consider the cumulative impacts of iransportation syslems management and mass transit together in
costjunction with an alternative road expansion as a means of meeting project goals); Defs. of Wildlife, 762 F.3d &t

384 {upholding segmentation with respect (o five studied parallef bridge alternatives because agency properly
analyzed cumulative impacets).
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m. Local road networks that feed onto and off of both [-495 and 1-270;
n. Noise levels at homes lacated near the project;

o. Traffic congestion chokepoints;'’

p. Congestion during peak and off-peak hours;

g. Commercial, recreational, and entertainment interests at the MGM casino-hotel and
National Ilarbor; and

r. Bicycle, pedestrian, and trail crossings of the corridors.

M-NCPPC recognizes that MDOT SHA will complete additional anatysis at a later stage in the
NEPA process and does not expect MDOT SHA to conduct EIS-stage analysis at this stage in the
process. lowever, by failing to consider the lack ol dilferential impacts in the ARDS, MDOT
SHA risks foreclosing its obligation to undertake a meaningful evaluation of the project’s
imminent and far-reaching impacts in the later stages of the NEPA process.

4. MDOT SIIA has failed to consider the projeet’s impacts from phasing,

In its June 28 lelter, MDOT SIIA contends that “[p]roject or construction phasing is irrelevant to
the analysis of whether alternatives should be retained (or detailed study in the DEIS.” We
disagree. “The potentially significant impacts {from phasing . . . must be adequatcly studied”
during the NEPA process, particularly for projects such as this one that may span many years
from start to finish.'® [n addition, when the planning of future phascs progresses beyond the
“spcculalli)vc" or “mere proposal” stage, lead agencies have reason to consider impacts [rom
phasing. '

liere, MDOT SI1A’s approach to phasing the project does not adequately account {or local
transportation issues, travel demands, and constraints on [-493 and 1-270 in Montgomery County.
[t also (ails to account for Prince George’s County’s land use and transportation plans, such as
the development of the University of Marytand Capital Region Medical Center off of 1-495. As
MDOT SEIA's planning process moves towards completion, so must the lead agencics’
consideration of the phased project’s impacts from diverting traffic (o usc the Inter-County
Connector, which requires the completion of the [-270 Managed Lanes expansion and south on |-

' in particular, the ARDS fil to consider adequately the Project’s impacts on traffic congestion
chokepoints at key interchonges and intersecting cross streets that currently experience extremely congested
conditions, including 1495 at MD-355, MD-183, MD-97, MD-650, [-95, US-50, MD-4, and MD-5; the arca
surrounding the Bethesda BRAC facility on MD-355, MD-185. and Jones Bridge Road; and the 1-495 Inner Loop at
MD-450, MD-202, MD-4, MD-337, and MD-5.

'8 Depvis v, Mineta, 302 F.3d au 1123224, ubrogated on other grounds by Dine Citizens Against Runing Our
Env't v Jewell, 839 F3d 1276 (10th Cir. 2016)

9 Sew eg, O'Reiflyv. U'S. Army Corps of Eng 'rs, 477 I 3d 225, 237 (51h Cir. 2007).
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495 through the bottleneck over the American Legion Bridge before the project can expand to
the constrained areas of [-4935.

5. MDOT SIIA’s analysis fails to satisfy the burden imposed on projects that impact parkland
and other protected areas, including those protecied by the CCA.

MDOT SIIA stated in its June 28 letter that “impacts to sensitive resources including parkland
and the means to avoid and minimize those impacts is of utmost importance.” M-NCPPC
appreciales MDOT SHA's desire to work collaboratively to identily appropriate avoidance and
miligation measures. Nevertheless, M-NCPPC reiterates its position that the appropriate time to
identify avoidance and mitigation measures is before eliminating reasonable altermnatives that
have fewer environmental impacts than the retained allernatives, not after. NEPA requires —and
courts have recognized—that agencies must take a “hard look” al impacts to sensitive resources
throughout the environmental review process, even prior to rejecting allernatives.®® To satisly its
NEPA obligations, MDOT SITA must consider alternatives with a range of environmental
impacts thal meet the project’s purpose and need, regardless of which build alternative it
cventually chooscs.

6. MDOT SHA's analysis uses vapue, unsupported conclusions and inadequate, incomplete
analysis.

NEPA’s mandate to consider reasonable alicrnatives lo meet the project’s purpose and need
requires lcad agencies to base their evaluation on concrete, complete, and adequate analyses.?!
To date, however, MDOT SHA’s analysis has relied on flawed premiscs, inaccurate data, and
incomplete information, as follows:

¥ See Davis v. Mineta, 302 F.3d al 1120 (NEPA review friled to toke a “hard look™ by rejecting avoidance
alternatives and failing to consider transportation systems management, mass transit, and various build alternatives
by simply concluding that they were unfeasible), sce also Jss 'ns Working for Aurara’s Residential Env't v Colo
Dep't of Transp , 153 F.3d 1131 (10th Cir, 1998) (“§4(f) requires the problems encountered by proposed allernatives
to be truly unusual or to reach extraordinary magnitudes if parkland is taken " (internal quotation marks and citation
omitted)); AAss'n Concerned About Tumuvrrow, Inc. (ACT) v Dole, 610 F. Supp. 1101, 1113 (N.D. Tex. 1985)
(requiring supplementation of a NEPA analysis when a road would have traversed public parkland containing
relatively unique vegetation), Kleinv US Dep 't of Energy, 753 F.3d 576, 584 (6lh Cir. 2014) (NEPA review must
consider the unique characleristics of a region), Ohio Valley Fnvil Coal. v U S. Ariny Corps of Eng 'rs, 479 I Supp
2d 607, 634 n.33 (S.D. W. Va. 2007) (same), rev 'd and remanded on different grownds sub nom. Ohio Valley Envil
Coal v Araconut Coal Co., 556 F.3d 177 (dth Cir 2009).

" Davis v. Mineta, 302 T.3d at 1118-19; see afso N C Wildife Fed nv. N C Dep't of Transp , 677 F.3d
396, 603 (4th Cir. 2012) (remanding NEPA review of Monroe Coennector to)l road because the North Carolina
Department of Transportation and FHWA failed to disclose assumptions in their data, provided the public with
crroncous information, and improperly assumed that the pruject already existed in assessing the no-build
alecrnative), fwy J Citizens Grp v U S. Dep 't of Transp , 656 F. Supp. 2d 868, 887 (E.D. Wis. 2009) (finding
NEPA review deficient because it did not include a “thorough analysis” of the indircct effects of highway expansion
project on growth).
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a.

MDOT SIA has failed to incorporate into the Study a comprehensive local road analysis,
including consideration ol impacts [rom stormwater which may be exacerbated by the
impervious surfaces of the Managed Lane roadways;

MDOT SIIA has failed to refine the ArcGIS Mapping Tool Lo allow homeowners to
locate their properties and determine whether and what impacts are proposed on their
properties;

The ARDS’ transportation results fail to detail how MDOT SIIA simulated the Managed
Lanes Study, rendering it impossible for any parlicipating agency or the public to
replicate the Study or assess its accuracy;

MDOT SIIA has not provided sufficicnt detail on the noise impact evaluation process,
such as a description of how it conducted the analysis and the circumstances under which
stale or federal law require noise mitigation;

The ARDS reflect a bias toward build alternatives without an independent analysis of
transportation benefits, leaving it unclear whether the Managed Lanes will simply address
artificially created congestion due to climination of the connector/distributor lanes system
or instead address already existing congestion;

The Tralfic Operations Evaluation docs not explain how MDOT SI1A has simulated
existing trafTic congestion or calibrated congestion at key interchanges and intersecting
cross streels;

MDOT SHA has not provided the exact project phasing plan, preliminary capital cost
estimates by roadway segment and general cost type, or detailed cost breakdowns by
construclion item;

The ARDS do not discuss the transition between the existing 1-495 lacal and through
lanes from the Woodrow Wilson Bridge and the terminus of the Managed Lanes south of
MD-5; instead, MDOT SHA has apparently abdicaled its responsibility to do so to the
Virginia Department ol Transportation despile the roadway’s access to the most
significant economic assets in Prince George's Counly; and

MDOT SI1A’s plan to use four-hour analysis periods — as opposed to a longer analysis
period wilth more qualitative assessment tools than the VISSIM multi-modal trallic Mow
simulation software - o evaluate congestion is squarcly at odds with the purpose and
need’s statement that both 1-270 and [-495 remain congested for seven Lo 1en hours each
day.

Despite M-NCPPC raising the aforementioned points in previous correspondence, MDOT SIHA
has failed to consider our recommendations. Instcad of developing more rigorous data analysis,
MDOT SIIA has eschewed the insight gleaned [rom the [ntercounty Connector (MD-200)
project, leaving the cooperating agencies and public withoult sufficient information to ensure that
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the NEPA review process achieves the Study’s goals and protects parkland and other sensitive
TC50UrCes.

Again, M-NCPPC acknowledges the necessarily more limited role of the initial stages of NEPA
review and (ully expects MDOT SIIA to perform a complete and thorough alternatives and
impacts analysis through the development of the EIS. Still, the groundwork for that full analysis
should have been laid in defining the purpase and need and selecting the ARDS; MDOT SIA
should employ a rigorous approach backed by accurate and reliable analysis prior to climinating
from further consideration alternatives that will have no or a lesser impact on parkland and other
sensitive resources. |laving retained for further study only alternatives with similar impacts to
parkland, MDOT SIIA has failed to meet its burden to take a “hard look” throughout the NEPA
review process.?

7. MDOT SHA has withheld malerial information from cooperating asencies and the public.

By law, MDOT SHA must “make information available to the participating agencies as carly as
practicable in the environmental review process regarding the environmental and socioeconomic
resources located within the project arca and the gencral locations ol the alternatives under
consideration.” Congress has specifically recognized that, in the context of large transportation
projects, the essential information that agencies may make available includes “geographic
information systems mapping.”*' Despite statulory requirements and repeated requests by M-
NCPPC staff, MDOT SIIA has not provided the available geographic information systems
mapping coordinates that are used to refine the project’s limits of disturbance beyond the
rudimentary map published on the project’s website. ** As a result, M-NCPPC staff and the
public cannot identify the footprint of the project’s disturbance with any meaningful degree of
precision. Similarly, MDOT SHA has refused to provide origin/destination data that would allow
M-NCPPC staff and the public to understand MDOT SHA's basis for studying the terminus at
MD-5. By relusing to provide this essential information to M-NCPPC, other participating
agencies, and the public, MDOT SHA has fallen wocefully short in its duty 10 disclose prompily
the information upon which it bases its major decisions.”®

% Sve Cowpasture River Pres Ass'nv Forest Serv, 911 I.3d 150, 170 (dth Cir. 2018) (Forest Service
violated NEPA by failing to study altiernative off-forest routcs at the alternatives stage and filing to consider
landslide risks, erosion, and degradation of waler quality in TEIS); see also Grear Busin Res. Watch v. BLM, 844
I.3d 1095, 1100 (9th Cir, 2016) (BLM failed to address plaintiff environmental groups’ concerns throughout the
NEPA revicw process, including concerns about impacts to water quality and funding for long-term mitigation and
reclamation).

23 US.C. §139(h}?2).

M rd

** Md. Code Ann, Land Use § 15-304(a) (Statc officials are obligated 1o furnish the M-NCPPC with
information required for its work “[w]ithin a reasonablc time after the [agency] makes a request™).

** See Conservation Law Found v FH.1, 630 T. Supp. 2d 183, 214 (D.N.H. 2007) (agencies may not
“withhold information rom the public that leaves it with the mistaken impression that the selected altemative will
be substantially more effeetive in achieving” a project goal than may actually be the case); Sierra Nev. Foresi Prot
Campaign v. Weingards, 376 T. Supp. 2d 984, 992-93 (E.D. Cal. 2005) (agency’s failure to “provide cssential
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8. MDOT SIIA has not convened the required principals mecting with M-NCPPC in this case.

MDOT SHA insinuates in the Follow Up Response that a “Principals Plus One” meceling
occurred recently on June 3. That characterization is untenable for several reasons.

First, MDOT SIIA has never provided the M-NCPPC Chair and Vice-Chair with any notice that
a Principal Plus One meeting was being scheduled or convened. To the contrary, as you are
aware, the June 3 meeling was convened on a core premise that our stafl would meet with
MDOT SHA staff to accommodate your desires to discuss an informal “sncak preview” of the
staff recommendations (o the agency’s poverning body. Any post hoc allempt to re-characterize
the significance of the Junc 3 meeting would run aloul of the mandate that M-NCPPC’s
participation in the scoping process must be meaningful.?” Second, even during the meeting,
Vice Chair Anderson and others attending it expressly disclaimed that they had any authority to
attend a Principal Plus One meeting before M-NCPPC’s governing body had taken a formal
position. Third, given the context and extremely rushed timing of MDOT SIIA’s request to meet
on June 3, it would have been unreasonable per se Lo expect the M-NCPPC to participate fully in
a Principal Plus One meecting on such short notice and, for that reason alone, our stalT would not
have agreed to take the mecting under any such understanding.

Accordingly, this letter also constitutes our formal request that MDOT SHA convene a
meaningful Principal Plus One meeting with M-NCPPC, and otherwise comply with its
obligation to “[u]se the environmental analysis and proposals of [ M-NCPPC]} to the maximum
cxtent possible consistent with [MDOT SI1A’s joint] responsibility as [a] lead agency.”®

LI ]

Should you have any questions regarding the concerns raised above, please contact our agency
liaisons designated for this project, Debra Borden and Carol Rubin, respectively. Also, please

information, already in the hands of the agency” violated the requirement in 40 C.F R, §1501.4(b) to “involve
cnvironmental agencics, the applicant, and the public, to the extent practicable.”), U.S. Di p1. 01 TRANSP.,
Col I ABORATIVE PRODI F M SO VING: BI Fil R AND STRFAMLINID Ol TCOMIS FOR ALL 5.3, App'x T (rev. 2006),
available ar tps:/ www.environment.thwa dot.gov'Pubs resources tools resources/adrguide adrguide pdl
(agencices should “[ble open and forthcoming; [and | share information, ideas and concerns,” while exercising “good
faith” to “provide information and decisions when promised”).

7 See e.g International Snowmobile Mfrs Ass'nv Norton, 340 F. Supp. 2d 1249, 1263 (D. Wyo. 2004)
{court rejected Jead agency’s “pro forma compliance with NCPA procedures [and] pose froc rationalizations as to
why and how the ageacy complied with NEPA™). (Citations omitted. )}

40 CF.R. §§ 1501.6 (a)}{2)(3) and 1508 5, sve afso, ¢ g, Coloradn Envil. Coud v. Office of Legacy
Mgase, 819 I, Supp. 2d 1193, 1215-16 (D. Colo. 2011) (recognizing that a state agency may be a cooperating
agency), amended on reconsideration, No. 08-CV-01624, 2012 WL 628547 (D. Colo. Feb. 27, 2012); Council on
Envil. Quality, Designation of Non-Federal Agencies to Be Caaperating Agencies in Implementing the Procedural
Requirements of the National Enwironmemal Policy -tet (July 28, 1999), availuble ar hups, ceq.doc.gov docs ceq.
reeulations-and-guidance rews ceqeoop.pdf (same)
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contact us regarding scheduling the appropriate Principals Plus One meeting as soon as possible.
Thank you [or your consideration in this matter.

Sincerely,

Z/é/j;,‘:, A&‘f"ﬁ; /}] {/ﬁ{_d("‘:ﬁ‘ @

Elizabeth M. Hewlett
Chair

Y

Casey M. Anderson
Vice-Chair

cc: Adrian R. Gardner, General Counsel
M-NCPPC
Andree M. Checkley, Direclor
Prince George’s County Planning Department
Darin D. Conforti, Dircctor
Prince George's County Depariment of Parks and Recreation
Michael F. Riley, Director
Montgomery County Department of Parks
Gwen Wright, Director
Montgomery County Department of Planning
Debra . Borden, Principal Counsel
M-NCPPC
Carol S. Rubin, Special Project Manager
Montgemery County Planning Department
Dianc Sullivan, Director,
Urban Design & Planning Review Div, , National Capital Planning Commission






