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2425 Reedie Drive, 13th Floor 
Wheaton, MD 20902 
 

Re: CU 22-07, Chapingo (Landscape Contractor)-12120 Prices Distillery Road 
 

Dear Josh, 
 
 Per our discussions on this Conditional Use (CU), please find this letter addressing the 
topic of whether the proposed development satisfies Section 59.7.1.E.f., served by adequate 
public services and facilities, focusing here on sanitary sewer.  
 
 In short, Applicant’s position is that since it has no need for sanitary sewer services on 
site, it by definition has adequate sanitary sewer on to meet its needs. The Applicant is not asking 
for an office on site (in fact Chapingo’s corporate office is nearby just over the Frederick County 
line), nor is a restroom on site or being requested.  In fact, Chapingo staff is only onsite for 
approximately 45 minutes or less each morning and about 30 minutes at the end of each 
workday.  The property truly will serve primarily as a storage location for Chapingo’s equipment 
for the vast majority of workdays, at night and on Sundays.    
 
 To bolster Applicant’s view, we offer several supporting positions on why the requested 
development has adequate public facilities related to sanitary sewer on site.  
 
 The first is the language in the Code itself.  In the general Conditional Use code Section, 
59.7.1.E.f.i., it says. “If a preliminary subdivision plan is not filed concurrently or required 
subsequently, the Hearing Examiner must find that the proposed development will be served by 
adequate public facilities, including… sanitary sewer…”  Again, the code makes it clear that the 
need for sanitary sewer must be served adequately. There is no need for sanitary services in CU 
22-07 as no bathroom exists at the property and none is being requested. No office is on site nor 
is one being requested. Further, no residence exists or can be requested as no development rights 
exist on the property.  Thus, since no need exists and no bathroom or office are on site or being 
requested, the property clearly had adequate services on the topic.  The business, Landscape 
Contractor, which is permitted by Conditional Use, like many traditional and modern businesses 
involves a mobile work force with staff rarely on site. The staff, like so many other mobile work 
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forces (salespersons, utility workers, government field inspectors, sanitation workers, etc.) must 
and does plan their days accordingly to allow for necessary bathroom visits.  
 

 
Additionally, the CU code section for Landscape Contractors, section 59.3.5.5. lists the 

definition of it in 3.5.5.A. Later in that section it also notes the requirements for a Conditional 
Use in the AR zone, like here, in 3.5.5.B.b.  Neither section makes any reference to nor states a 
requirement of an onsite bathroom.  If the desire of the Council was to require a bathroom for 
such Use, it simple would have said so.  This indeed would be harsh for many Landscape 
Contracting operators, including Chapingo, since the Use involves a mobile work force, that is 
rarely on site and in fact is offsite for the vast majority of the day, all night and on Sundays. The 
Use requested serves customers at their properties entirely.  For the small to mid-size landscape 
contractors who do not have offices or bathrooms on site, the property realistically serves as a 
storage location for the equipment that is not being used on a particular workday, each night and 
on Sundays.  

 
The County Council recently introduced ZTA 21-08 aiming to allow more flexibility for 

Landscape Contractor operator locations in the County. Landscape Contractor services are 
greatly desired and thus used by a significant number of residents and businesses in Montgomery 
County. While the ZTA was withdrawn to allow for additional text review, its introduction 
clearly shows that a need to assist these businesses in the land use review process exists. We 
contend that in this case, Chapingo has a nearly ideal location and situation. The site is in a rural 
area (AR zoned) on a 32 plus acre property. Chapingo will use 3+ acres in the center of the 
property (P595) (See aeriell Ex. # 1) around the two existing Ag structures, thus allowing the 
remaining 28+ acres to continue to be used for traditional farming. The Use area is 1,000 ft off 
Prices Distillery Road via an existing driveway, is not proposing any material changes or new 
structures (minus fencing) to the property and is relatively modest in scope compared to other 
operations in the County, especially considering the size of the property. The request is for (25) 
staff (who carpool to and from work) and (15) trucks current need and for up to 18 for modest 
future needs, in which typically 50-66 percent of the vehicles are used daily.   

 
The County also has several recent CU cases that provide precedent to support the 

Applicant’s view that adequate public facilities exist here pertaining to sanitary system. Those 
cases are J.B. Kline, Jr. Landscaping and Lawn Maintenance (S-2807), Robert Pacano D/B/A 
Woodstone Group, LLC (S-2761) and FM Group, Inc. d/b/a/ Francisco Landscaping (CU 19-04).   
We will examine the key parts of each and cite them here.  

 
In J.B. Kline, Jr. Landscaping and Lawn Maintenance (“Kline”) the staff report wrote at 

the bottom of page 11, “Analysis:  The proposed use does not require water or sewer services as 
the site is served by private on-site well and septic systems…. The special exception use does not 
require approval of a preliminary plan of subdivision. A preliminary plan will be required if a 
building permit application is submitted in future.”  Additionally, Kline was in the 
Environmental Overlay Zone for the Upper Rock Creek SPA.  It appears that the septic system 
capability was not reviewed in the Kline application.  That is certainly appropriate and applicable 
in Chapingo since there is not any septic on site. Additionally, Chapingo is not in an SPA like 
Kline. The OZAH Report supported and cited staff position on topic, see p. 64, third paragraph 



and found that it had adequate public facilities related to septic without any evaluation of 
bathrooms or septic health status. 

 
In Woodstone Group, the Staff report wrote in the last paragraph of p. 19 and on p. 20: 
 
(i) Water and Sewer Service The Property is in Water Category W-6 and Sewer Category S-

6 indicating that there is no planned community water and sewer service is available or 
planned. The previous owner of the Property had installed a septic system in 1998 
without a proper permit. The system was installed on the neighboring property without 
an easement. Inspection of the system indicated a malfunction that required a repair of 
the system based on a Consent Agreement between the owner and the Department of 
Permitting Services (DPS). In January of 2000, DPS issued a Certification of Sewage 
Disposal System to allow replacement of the malfunctioning system installed on the 
adjoining property. The certificate contains the following comments:  

 
“Due to substandard percolation rates and inadequate septic reserve area, the 

septic system installed under this permit does not meet all current county and state 
standards. Although this is the best repair possible, there is a greater than normal risk 
of premature failure of this system. Use of this system and the dwelling it serves is 
governed by the terms of conditions of a Consent Agreement recorded in the 
Montgomery County Land Record at Liber 17523, Folio 195 et seq….”  

 
The Application does not propose any exterior changes to the existing dwelling. 

The dwelling will be used exclusively as an office for the landscape contractor business. 
The Applicant has stated that the dwelling will not be rented or used as a residence while 
it is used as office for the business since the house does not have adequate septic service 
to serve both a landscape contractor’s office and a residential use. A revised Consent 
Agreement has been submitted to DPS for approval. The Applicant has indicated that the 
amended Consent Agreement is intended to ensure that the existing septic field is not 
overwhelmed by the landscape contractor use. The septic field has been allowed to be 75 
feet from the existing well by the Consent Agreement. The well is located in the north side 
yard approximately 70 feet from the existing dwelling. By e-mail dated May 20, 2014 the 
Well and Septic Section of DPS has indicated that the amended agreement is acceptable 
to the DPS, pending any revisions made necessary by the Hearing Examiner’s decision. 

 
Thus, in Woodstone Group they in fact had an inadequate septic and were still found to 

have sufficient sanitary public facilities for its office.  Again, Chapingo does not have an office 
or bathroom and is not asking for either.  It will not need a septic and thus does not have septic 
on site.  Thus, the septic need is certainly adequate as none is needed and none is onsite.  In the 
OZAH Report, the Hearing Examiner supported and cited Staff’s position on p. 31, “As 
discussed in Parts II.B.4. of this report and in the Technical Staff report (Exhibit 34, pp. 19-21), 
the evidence supports the conclusion that the subject property would continue to be served, as 
well, by other adequate public facilities.” 

 
In Francisco’s Landscaping Staff report wrote on p. 25: 
 
The Conditional Use does not require approval of a Preliminary Plan of Subdivision at this 

stage, but one will be required if a building permit application is submitted in the future. The Application 



does not propose construction of any new structures. Existing public facilities—public roads, storm 
drainage, fire and police protection—are adequate to serve the proposed use.  

 
(a) Water and Sewer Service The property is served by well and a septic disposal system. The 

well serves the existing dwelling and will continue to do so. The Applicant explained that the contractor 
business doesn’t have an office on the property and that the use of the residential structure remains as a 
private dwelling. The existing septic system has been determined to be sufficient to serve the residential 
dwelling. 

 
 The situation in Chapingo is similar. The Conditional Use does not require approval of a 

Preliminary Plan of Subdivision.  However, such review would be required if a building permit 
application is applied to down the road. The project is not requesting construction of any new 
structures (minus a fence off the driveway in the CU area for screening and buffering).   

 
OZAH concurred with staff’s view on the topic of water and sewer services.  The report 

wrote on p. 54,  
 
As to the other public services and facilities, Technical Staff stated, and the Hearing Examiner 

agrees (Exhibit 40, pp. 25-27):  
 
(a) Water and Sewer Service The property is served by well and a septic disposal system. The 

well serves the existing dwelling and will continue to do so. The Applicant explained that the contractor 
business doesn’t have an office on the property and that the use of the residential structure remains as a 
private dwelling. The existing septic system has been determined to be sufficient to serve the residential 
dwelling 

 
Thus, since no bathroom or office existed or was applied for the business use in 

Francisco, nor was the septic evaluated for the business, since it was not applicable. The case 
provides strong precedent for Chapingo. Like Francisco, Chapingo is making no material 
changes to the property, not adding any material structures and does not have an office or 
bathroom existing and is not asking to add either.  None were needed in Francisco and none are 
needed in this case. Since none are on site for the Landscape Contactor use and none are 
requested there is no need to have a review of the need for a bathroom or need to evaluate if the 
septic would be sufficient for a need that does not exist and is not being requested. Since no 
sewer service exists or is needed for the use, it clearly has adequate services for the non-existent 
sanitary need.  

 
Leading up to Francisco case, Staff asked this writer (who was Counsel for the Applicant 

in the Francisco case) to discuss with the County’s Department of Permitting Services (DPS), 
well and septic division if a bathroom was required in order to have such a Use (Landscape 
Contractor).  Upon meeting and talking with DPS’s Jason Flemming, he stated that DPS has no 
such requirement that a bathroom is required on site. Mr. Flemming did not that DPS would 
review for sufficiency of the septic if Applicant was requesting to install or use an existing 
bathroom.  As in Francisco, Applicant in Chapingo is not requesting to install or use a bathroom.  
In fact, none exist on site. Additionally, there is evidence that the prior owner explored the issue 
of a bathroom on site with DPS well and septic for the now existing, large (7,200 sq. ft) Ag 
structure built around 2012. See attached Memo (Ex. # 2) and supporting materials in which well 
and septic advised what would be required to evaluate a potential bathroom (now Chapingo’s).  



 
Lastly, and perhaps most compelling, please see attached OSHA section 

1910.141(d)(2)(i)  (Ex. # 3), which states that the sanitation requirements do not apply to mobile 
crews or to normally unattended work locations if employees have transportation readily 
available to nearby facilities. See also (Ex. # 4) the attached OSHA Overview document that 
defines prompt access as 10 minutes with readily available transportation. Also, on this topic see 
the attached (Ex. # 5) titled, Standard Interpretation /Mobile crews must have prompt access to 
nearby toilet facilities- Standard Number 1926.51(c)(4); 1926.51(c); 1926.51. It is an 
Interpretation reply by OSHA to Mr. Mertz of Minnesota’s inquiry of the construction sanitation 
standard, pertaining to mobile crews. The reply is dated June 7, 2002 and is currently on OSHA 
website. The OSHA response is from Russell B. Swanson, Director, Directorate of Construction.  
The OSHA interpretation reply pertained to the question what does “nearby” mean in where, 
“The requirements of Section 1926.51(c) for sanitation facilities states that they do not apply to 
mobile crews “having transportation readily available to nearby toilet facilities.”  Mobile work 
crews, per OSHA, are ones that who continually or frequently move from jobsite to jobsite on a 
daily or hourly basis. Conversely, non-mobile workers, for sanitation standards, are ones who 
report to a conventional construction project, where they work for more extended periods of time 
(days, weeks or longer).  Chapingo, like we suspect all private landscape contractors in 
Montgomery County (and beyond) is a mobile work force. The OSHA reply went on to define 
“prompt access” and “nearby” to toilets to mean “it would take less than 10 minutes to get to 
them.”  Applicant contends that prompt access to nearby toilet facilities exists throughout 
Montgomery County.  For Chapingo just a few specific examples of locations to use toilet 
facilities within ten minutes of its location on Prices Distillery Road in Damascus include the 
following, Dunkin and Carroll Fuel in Hyattstown, McDonalds, Safeway and Starbucks in 
Damascus and 7-11 and Harris Teeter in Clarksburg.  

 
For all the above noted reasons, we respectfully request that Staff concur that the 

Applicant does not need any septic services on site since it does not have a bathroom, is not 
requesting a bathroom and rarely has staff on site. When staff are on site it is very limited in 
time. The visits are less than 45 minutes in the morning and 30 minutes at the end of the 
workday. Consequently, since no sanitary services are needed and none are on site, it clearly 
does have adequate sanitary services on site to serve the need for none.  For Chapingo, like most 
of the thousands of other mobile work forces and employees in the County, prompt access to 
nearby facilities exists everywhere in Montgomery County, including from the Applicant’s 
property via shopping centers, stores and restaurants in Damascus, Clarksburg and even 
Hyattstown. One would be hard pressed to find a location in the County in which toilet facilities 
are not within a ten-minute walk, bike or drive.  
 
 If you have any questions or concerns with our view, please contact me.  We would 
welcome the opportunity to further discuss the topic in person.  Thank you.   
 
     Sincerely,  
 
     MILLER, MILLER & CANBY 
 
     Sean P Hughes 




















































