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Summary:

LOCATION/ADDRESS
At the northwestern terminus of Bonny Brook
Lane, abutting Seneca Springs Local Park to
the west

•

On March 12, 2009, the Planning Board approved
Preliminary Plan 119970400 (Barnard Property) to
allow for 12 lots for 12 single-family detached
dwelling units, one outlot to contain stormwater
management facilities, and a public use trail
easement.

•

The Applicant states that due to reasons beyond
their control, including significant health crises and
considerable market uncertainties, unexpected
delays have occurred.

•

The Applicant requests to extend the Preliminary
Plan’s validity period by an additional 18 months
from the initiation date of this Preliminary Plan
Amendment, per Section 4.2. of Chapter 50.

•

The Amendment will not result in any changes to the
original Preliminary Plan proposal.

•

Staff recommends approval with conditions of the
Applicant’s request to extend the period for which
plats must be recorded.

MASTER PLAN
2006 Damascus Master Plan
ZONE
RE-2C
PROPERTY SIZE
Approximately 30.2 acres (1,306,138 sq ft)
APPLICANT
Benning & Associates, Inc.
ACCEPTANCE DATE
April 29th, 2022
REVIEW BASIS
Chapter 50
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SECTION 1: RECOMMENDATION AND CONDITIONS
PRELIMINARY PLAN NO. 11997040B
Staff recommends approval of Barnard Property, Preliminary Plan Amendment No. 11997040B, to
extend the Preliminary Plan’s validity period by eighteen months from the initiation date of this
Preliminary Plan Amendment. The Subject Property is on 30.2 acres of land zoned RE-2C. All
conditions of Preliminary Plan 119970400 remain in full force and effect with the addition of Condition
18 below:
New Condition:
18.

Plan Validity Period

The Preliminary Plan will remain valid for 18 months from the initiation date of this Preliminary Plan
Amendment (as defined in Montgomery County Code Section 50.4.2.G), and prior to the expiration
date of this validity period, a final record plat for all property delineated on the approved Preliminary
Plan must be recorded in the Montgomery County Land Records or a request for an extension filed.

SECTION 2: SITE DESCRIPTION
The Subject Property or Property, Figure 1, consists of two unplatted parcels with a combined area of
30.2 acres. It is located at the terminus of Bonny Brook Lane. The zoning on the Property is RE-2C. The
Property is developed with a single-family detached residence and associated detached garage, which
are proposed to remain. Surrounding properties are developed with single-family detached
residences in the RE-2C zone. Seneca Spring Local Park is located immediately west of the Subject
Property.
The Property is located within the Upper Great Seneca Creek watershed. An unnamed tributary to
Upper Great Seneca Creek crosses the western portion of the Property. The Property contains 4.65
acres of stream valley buffer, with 3.85 acres of high priority forest. There is one area of moderately
steep slopes with highly erodible soils located along the proposed extension of Bonny Brook Lane.
There are 10.3 acres of forest on the Subject Property.
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Figure 1 – Map and outline of the Subject Property.

SECTION 3: PROJECT DESCRIPTION

PREVIOUS APPROVALS
Preliminary Plan No. 119970400
The Preliminary Plan that covers the Subject Property (No. 119970400) was approved by Planning
Board Resolution No. 09-28, dated March 30, 2009 (“Preliminary Plan”) [Attachment A]. The
Preliminary Plan approved the subdivision of the Property for 12 lots on 30.2 acres of land at the
terminus of Bonny Brook Lane (“Subject Property”).
Preliminary Plan Amendment No. 11997040A was submitted in 2020 before the Preliminary Plan was
set to expire. However, this was withdrawn when the Montgomery County Council granted another
automatic 2-year extension in July 2020.
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Table 1 outlines the automatic extensions applicable to this Preliminary Plan. Through a series of
automatic extensions detailed in Chapter 50, Section 3.2., the validity period was extended from April
2012 to April 2022. The applicant submitted their request for an extension of the Preliminary Plan
validity period via Amendment No. 11997040A on April 28, 2020. Their request was made prior to the
July 28, 2020 cutoff date set by SRA No. 20-01. Therefore, the request was timely, and the Preliminary
Plan qualified for an additional 2-year extension until April 30, 2022.
Table 1 - Preliminary Plan Validity Period

Plan Name /
Legislation
119970400
11997040A
SRA No. 11-01
SRA No. 15-01
SRA No. 20-01

Action Type
Preliminary Plan
Preliminary Plan Am.
Legislation
Legislation
Legislation

Initiation /
Effective Date
4/30/2009
Withdrawn
4/30/2012
4/30/2018
4/30/2020

Incremental
Validity Period
3 years
-6 years
2 years
2 years

Expiration of
Amended Validity
4/30/2012
-4/30/2018
4/30/2020
4/30/2022

As shown in Figure 1, the Preliminary Plan approved 12 lots designated for 12 single family detached
dwelling units. There is an outlot for stormwater management and a public use trail easement, both
along the southern portion of the Subject Property.

Figure 2 – Approved Preliminary Plan with an outline of the Subject Property,
a highlighted outlot area, and the 12 lots numbered.

Barnard Property, Preliminary Plan Amendment No. 11997040B

4

SECTION 4: COMMUNITY OUTREACH
The Applicant has met all proper signage, noticing, and pre-submission meeting requirements for the
submitted Application. As of the date of this Staff Report, Staff has not received any correspondence
from the community regarding this Application.

PROPOSAL
The proposed Preliminary Plan Amendment to extend the plan validity period by 18 months is
procedural in nature, with the sole purpose of allowing additional time for submittal of the required
plats, and results in no change to the original approval. In the Applicant’s Statement of Justification
(Attachment B), the Applicant noted that the financial crisis of 2007-2008 was especially detrimental
to the applicant’s progress. Additionally, one of the applicants experienced a health crisis that took
focus and energy away from the development. These issues have resulted in unavoidable delays in
recording the plats.

SECTION 5: PRELIMINARY PLAN 11997040B ANALYSIS AND FINDINGS
The Applicant requests an extension of the Preliminary Plan’s eligible period, per Section 4.2. of
Chapter 50, for plat recordation by eighteen months from the initiation date. The Preliminary Plan
Amendment does not alter the intent and objectives, in the originally approved Preliminary Plan, and
all findings remain in full force and effect, except as modified below.
Per Section 4.2 of Chapter 50, to approve a Preliminary Plan validity extension, the Board must make
the following analysis and findings as part of its approval.
1. Extension Requests
a. Only the Board is authorized to extend the validity period. The applicant must submit a request
to extend the validity period of an approved preliminary plan in writing before the previously
established validity period expires.
The Applicant submitted a timely extension request to the Planning Board on April 29, 2022.
Planning Board Resolution No. 09-28 (Attachment B) established a 36-month validity period
for the Preliminary Plan, with an original expiration date of April 30, 2012 (based on the
initiation date being one month after the mailing date). Through five separate County-wide
legislative actions, this date has been extended by 10 years to April 30, 2022.
b. The Director may approve a request to amend the validity period phasing schedule of an
approved preliminary plan if the length of the total validity period of the preliminary plan is
not extended. The applicant must submit the request in writing before the previously
established validity period of the phase expires.
Barnard Property, Preliminary Plan Amendment No. 11997040B
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Not applicable.
c. The written request must detail all reasons to support the extension request and include the
anticipated date by which the plan will be validated. The applicant must certify that the
requested extension is the minimum additional time required to record all plats for the
preliminary plan.
The Applicant has provided a justification statement for the requested extension to the plan
validity (Attachment B). The request for an 18-month validity extension will allow the
Applicant to record plats necessary to continue the development process.
2. Effect of failure to submit a timely extension request.
The request was received in a timely manner; therefore, the sub-sections herein do not
apply.
3. Grounds for extension.
a. The Board may only grant a request to extend the validity period of a preliminary plan if the
Board finds that:
i. delays by the government or some other party after the plan approval have prevented the
applicant from meeting terms or conditions of the plan approval and validating the plan,
provided such delays are not caused by the applicant; or
ii. the occurrence of significant, unusual and unanticipated events, beyond the applicant’s
control and not caused by the applicant, have substantially impaired the applicant’s
ability to validate the plan, and exceptional or undue hardship (as evidenced, in part, by
the efforts undertaken by the applicant to implement the terms and conditions of the plan
approval in order to validate the plan) would result to the applicant if the plan were not
extended.
The Applicant’s validity extension justification (Attachment B) states that significant,
unusual and unanticipated events, beyond their control and not caused by the
Applicant, have impaired their ability to validate the plan, and that an undue hardship
would result if the validity period were not extended. Due to the significant and longlasting economic difficulties imposed by the 2008-2009 recession, the difficulties posed
by the COVID-19 pandemic, as well as the Applicant’s personal health issues, the
Applicant has stated that they have been unable to proceed with the platting at the
originally planned speed and schedule. Staff finds this justification sufficient. This
extension will provide the Applicant a window for completing the necessary plat
recordation.
b. The applicant bears the burden of establishing the grounds in support of the requested
extension.
The Applicant provided justification (Attachment B) outlining the validity extension request
and the necessary justifications. These are found to qualify as a “significant, unusual and
unanticipated event(s), beyond their control and not caused by the Applicant.”
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4. Planning Board considerations for extension.
a. The Board may condition the grant of an extension on a requirement that the applicant revise
the plan to conform with changes to the requirements of this Chapter since the plan was
approved.
Staff does not recommend the Board require the Applicant to conform to any changes that
have occurred in Chapter 50 since the initial approval date, because there have been no
changes to the Preliminary Plan since approval.
b. The Board may deny the extension request if it finds that the project, as approved and
conditioned, is no longer viable. The Board must consider whether the project is capable of
being financed, constructed, and marketed within a reasonable time frame. The Applicant
must demonstrate the project’s viability upon request by the Board or the Director.
Staff does not recommend that additional information on the feasibility of the project be
required. The Amendment will not result in any changes to the original Preliminary Plan
proposal. The Applicant maintains that the approved Preliminary Plan is viable.
5. Planning Board action.
a. After a duly noticed public hearing, the Board must determine whether it should grant a
request for an extension. The requirements for noticing and conducting a public hearing must
follow the requirements for a preliminary plan.
The Preliminary Plan Amendment complies with the notice requirements of Chapter 50and
is scheduled for a public hearing before the Board.
b. If voting to approve an extension, the Planning Board must only grant the minimum time it
deems necessary for the applicant to validate the plan.
The Applicant has requested an 18-month extension to the Preliminary Plan validity period
and states this is the minimum necessary to complete the validation. Staff agrees with the
Applicant’s request as a reasonable amount of time given the scale and complexity of this
development.
c. The Board may only grant an extension to a preliminary plan within the plan’s APFO validity
period, unless a further extension is allowed by law.
The plan’s Adequate Public Facilities Ordinance (APFO) has an additional 2 years of validity
before expiration on April 30th, 2024.
d. An applicant may request, and the Board may approve, more than one extension.
This is the first request for a Preliminary Plan validity extension made for the original
approval of Preliminary Plan No. 119970400. As mentioned before, there was a prior initial
request for extension that was withdrawn when an automatic extension period was granted
by the County Council.
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e. Once a phasing schedule is approved by the Board as part of a preliminary plan approval, the
Board must treat any revision or alteration to the schedule other than an amendment
approved under Section 4.3.J.7 as a minor amendment to the preliminary plan. Board
approval of a revised phasing schedule is required to extend the total length of the validity
period.
Not applicable.

SECTION 6: CONCLUSION
The proposed lots meet all requirements established in the Subdivision Regulations and comply with
the recommendations of the Damascus Master Plan. Access and public facilities will be adequate to
serve the proposed lots, and the Application has been reviewed previously by other applicable county
agencies, all of whom have recommended approval of the plan. Therefore, Staff recommends
approval to extend the validity period of this preliminary plan by 18 months with the condition
specified above.

ATTACHMENTS
Attachment A: Preliminary Plan Resolution MCPB No. 09-28
Attachment B: Applicant’s Statement of Justification
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ATTACHMENT A

Attachment B

Benning & Associates, Inc.
Land Planning Consultants
8933 Shady Grove Court
Gaithersburg, MD 20877
(301)948-0240

April 29, 2022 (Revised 11-17-22)
Mr. Patrick Butler, Chief
Upcounty Planning Area
Montgomery County Planning Department
2425 Reedie Drive, 14th Floor
Wheaton, MD 20902
Re: Statement of Justification for Barnard Property (MNCPPC #11997040B)
Dear Mr. Butler,
This statement accompanies a request to extend the validity period of Preliminary Plan
number 119970400 (Barnard Property). The Preliminary Plan was approved by the
Planning Board on March 12, 2009 and the adopted Resolution was mailed on March
30, 2009. The approvals were for 12 single-family residential lots in the RE2C zone.
The Plan is set to expire on April 30, 2022. An extension of 18 months from the initiation
date is requested to validate the Preliminary Plan. The applicants intend to submit for an
amendment to the approved Preliminary Plan during this time period as they have
determined it is no longer practical to develop the site as it was originally approved.
Section 50.4.2.H. of the County Code states the following with respect to the “extension
of a plan validity period”:

1. Extension request.
a. Only the Board is authorized to extend the validity period. The applicant must
submit a request to extend the validity period of an approved preliminary plan
in writing before the previously established validity period expires.
By submission of application 11997040B made on April 29, 2022, the
applicants hereby request that the Planning Board extend the validity period
of the Barnard Property plan number 119970400.

3. Grounds for extension.
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b. The Board may only grant a request to extend the validity period of a
preliminary plan if the Board finds that:
i.

delays by the government or some other party after the plan
approval have prevented the applicant from meeting terms or
conditions of the plan approval and validating the plan, provided
such delays are not caused by the applicant;

Delays by the government or some other party have not prevented the
applicants from validating the plan.

ii.

the occurrence of significant, unusual and unanticipated events,
beyond the applicant’s control and not caused by the applicant,
have substantially impaired the applicant’s ability to validate the
plan, and exceptional or undue hardship (as evidenced, in part, by
the efforts undertaken by the applicant to implement the terms and
conditions of the plan approval in order to validate the plan)
would result to the applicant if the plan were not extended.

The Barnard Property is a family-owned property which was originally
purchased by the father / grandfather of the applicants in 1950. The
applicants and other family members continue to live on or adjacent to the
property to this day. Development of the Barnard Property has always
been intended to expand upon the “family compound” to allow younger
generations to continue to live in the area.
The Preliminary Plan for the Barnard Property was approved during the
aftermath of the financial crisis of 2007-2008. The financial crisis was
especially detrimental to the applicant’s plans to develop the site as a family
compound given the large amount of public improvement required to
develop the site.
As the economy improved, the applicants began to move forward with plans
to complete the recordation of the lots by completing the necessary
engineering and other documents needed for Record Plat approval.
However, in recent years, one of the applicants experienced several health
crises. These crises took focus and energy away from the development of
the Barnard Property until just recently.
The automatic extensions granted to by the Planning Board to plans
approved during this time period have allowed the Preliminary Plan for this
property to remain valid. However, given that these extensions are due to
expire and the family has not been in position until just recently to complete
the recordation of the lots, additional time is needed to allow this project to
be completed.
If the application to extend the validity period was not extended, the family
would be dealt another significant blow towards their goal of developing this
family-owned property.
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We have requested an extension of 18 months to allow time to obtain approval of an
amendment and to then complete the recording of the Barnard Property subdivision. If
this request is approved, time will be needed to complete the appropriate submissions of
final plans and documents and to give review agencies adequate time to review and
approve these materials.
Your consideration of this request is greatly appreciated. Should any further information
be needed for your evaluation of this request, please do not hesitate to contact us.
Sincerely,

David W. McKee
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