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Attachment A: Forest Conservation Plan
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Attachment B: Forest Conservation Variance



 

 

April 13, 2023 
 
Montgomery County 
Planning Department 
2425 Reedie Drive, 14th Floor 
Wheaton, MD 20902 
 
Axcobar Property 
Request for Specimen Tree Variance 
MNCPPC NRI-FSD# 420230060 
 
On behalf of the property owner and pursuant to Section 22A-21 Variance provisions of the Montgomery County 
Forest Conservation Ordinance and revisions to the State Forest Conservation Law enacted by S.B. 666, we are 
writing to request a variance(s) to allow impacts to, or the removal of, the following trees identified on the 
approved Natural Resource Inventory/Forest Stand Delineation for the above-named residential construction 
project. 
 
Project Description: 
 
The Subject Properties 
 
The subject property is 2.12 acres.  The site is currently developed with one single family detached house, shed 
and gravel parking and is going through the conditional use process for a landscape contractor.  The site is 
bordered by residential property on the north, south, and west side, and agricultural property on east side. 
   
Forest Conservation 
 
Natural Resources Inventory/Forest Stand Delineation has been approved for the Subject Property.  A Final Forest 
Conservation Plan is filed with this application.  There is 0.81 acres of forest on the Subject Property.   
 
There are freestanding specimen trees located sporadically around the area to be developed with specimen trees 
on the south and west property lines with impacts only and adjacent to the existing entrance and parking to be 
removed.   
 
The following specimen trees require a variance: 
 

Tree 

#

Species                  

(Scientific Name)

Species             

(Common Name)

D.B.H 

(inches)

Percent of CRZ 

Impacted (SF)

Tree 

Condition

Comments Disposition

1 QUERCUS ALBA WHITE OAK 49 17% GOOD Impacts only

3 ACER RUBRUM RED MAPLE 32 98% POOR Utility installation and gravel removal Removal

4 ACER RUBRUM RED MAPLE 31 71% FAIR ESD installation Removal

8 LIRIODENDRON TULIPIFERA YELLOW POPLAR 31 27% GOOD OFFSITE Impacts only

9 LIRIODENDRON TULIPIFERA YELLOW POPLAR 36 1% GOOD OFFSITE Impacts only

14 JUGLANS WALNUT 33 10% GOOD Grading Impacts only

Specimen Tree Summary

 
 
 
 
 



Requirements for Justification of Variance: 
 
Section 22A-21(b) Application requirements states that the applicant must: 
 

(1) Describe the special conditions peculiar to the property which would cause the unwarranted hardship; 

(2) Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by 
others in similar areas; 

(3) Verify that State water quality standards will not be violated or that a measurable degradation in water 
quality will not occur as a result of the granting of the variance; and 

(4) Provide any other information appropriate to support the request. 
 
 
 
Justification of Variance 
 
(1) Describe the special conditions peculiar to the property which would cause the unwarranted hardship; 
 

Response:  This work will require disturbance of the root zones of a total of five (5) specimen trees.  
Two (2) of the impacted trees will be required to be removed. Each of the existing variance trees lies 
within or very near existing infrastructure to be removed, grading due to topographic conditions, or 
proposed utilities.   
 
The property area is constrained by the PMA to the north, and the northwest corner of the property 
being the only suitable location for a new septic system to replace the existing outdated and failing 
system.   
 

(2) Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed by 
others in similar areas;  

 
Response:  If the requested Variance were denied, the Applicant would suffer unwarranted hardship 
and would be deprived of rights commonly enjoyed by other property owners in the R-200 zone and 
adjoining areas similar to the location of the Property. If the requested variance were denied, the 
Applicant would be denied the right enjoyed by other similarly situated property owners to develop 
their R-200 zoned property in a manner permitted by the zoning ordinance that is consistent with the 
development history of the neighborhood.  
 

(3) Verify that State water quality standards will not be violated or that a measurable degradation in water 
quality will not occur as a result of the granting of the variance; 

 
 Response:  Tree removals have been minimized by careful design of the layout ensuring the 

preservation of as many specimen trees as possible.  In addition, this property will be developed in 
accordance with the latest Maryland Department of the Environment criteria for stormwater 
management.  This includes Environmental Site Design to provide for protecting the natural resources 
to the Maximum Extent Practicable. This includes removing excess impervious areas and providing on-
site stormwater management systems. A Stormwater Management Concept is currently under review 
by the Montgomery County Department of Permitting Services to ensure that this criterion is enforced.  
Therefore, the proposed activity will not degrade the water quality of the downstream areas and will 
not result in measurable degradation in water quality.    

 



Specimen tree removals are proposed to be mitigated for onsite through new plantings as depicted on 
the FCP.  Additional canopy planting will serve to create greater ecological quality while establishing 
further buffering of adjacent land uses (residential).  

 
 

(4)     Provide any other information appropriate to support the request.   
 

Response:  The Approved and Adopted Trees Technical Manual lists several factors for consideration 
when reviewing applications for clearing that now require the approval of a Specimen Tree Variance.  
Generally, the Technical Manual recognizes that clearing is appropriate for street and driveway 
construction to provide access to new development and to create a building envelope for development.  
Among the development factors that the Technical manual considers appropriate for consideration 
when a Variance request is before the Planning Board is whether an urban form of development is 
desired at a particular location  
 
The Technical Manual also acknowledges that well planned clearing balances the public policies of 
preserving forest and funneling development into appropriate locations.  The Technical Manual 
provides that one factor to be considered.  
 
“The extent to which the actual or intended use of the property, as developed or as proposed to be 
developed in accordance with the regulations of the Zoning Ordinance and/or area master plans, 
require clearing of trees.” 
 

As further basis for its variance request, the applicant can demonstrate that it meets the Section 22A-21(d) 
Minimum criteria, which states that a variance must not be granted if granting the request: 
 

(1) Will confer on the applicant a special privilege that would be denied to other applicants; 
 

Response:  The zoning allows for a landscape contractor under a condtional use.  The requirements of 
the conditional use can be met without variances in design.  As such, this is not a special privilege to be 
conferred on the applicant. 

 
(2) Is based on conditions or circumstances which are the result of the actions by the applicant; 
 

Response:  The Applicant has taken no actions leading to the conditions or circumstances that are the 
subject of this variance request. Through design, the utilities are being located and ESD measure 
provided. 

 
(3) Arises from a condition relating to land or building use, either permitted or nonconforming, on a 

neighboring property; or 
 

Response:  The surrounding land uses (residences) do not have any inherent characteristics or 
conditions that have created or contributed to this particular need for a variance. 

 
(4) Will violate State water quality standards or cause measurable degradation in water quality. 

 
Response:  Granting this variance request will not violate State water quality standards or cause 
measurable degradation in water quality.  The specimen tree removal is further proposed to be 
mitigated through the installation of 6 – 3” caliper trees. 

 



Conclusion:   
 
For the above reasons, the applicant respectfully requests that the MNCPPC Staff APPROVE its request for a 
variance from the provisions of Section 22A of the Montgomery County Forest Conservation Ordinance, and 
thereby, GRANTS permission to impact/remove the specimen trees to allow the construction of this project.  

The recommendations in this report are based on tree conditions noted at the time the NRI/FSD field work was 
conducted.  Tree condition can be influenced by many environmental factors, such as wind, ice and heavy snow, 
drought conditions, heavy rainfall, rapid or prolonged freezing temperatures, and insect/disease infestation. 
Therefore, tree conditions are subject to change without notice. 

The site plans and plotting of tree locations were furnished for the purpose of creating a detailed Tree Protection 
Plan.  All information is true and accurate to the best of my knowledge and experience.  All conclusions are based 
on professional opinion and were not influenced by any other party. 

 
Sincerely, 

 
Michael Norton 

 

 



Attachment C: Conditional Use Statement of 
Justifcation



 

 
BEFORE THE OFFICE OF ZONING AND ADMINISTRATIVE HEARINGS  

  
  

IN THE MATTER OF THE      :   

PETITION OF MELVIN ALFARO     :   

(DBA AXCOBAR TREE  
EXPERTS) FOR A                         

  :  Conditional Use  

CONDITIONAL USE FOR A    :  Application No. CU 23-_______  
LANDSCAPE CONTRACTOR  
  
  

  :   

APPLICANT’S STATEMENT 

OF JUSTIFICATION  

  

   The Petitioner, Melvin Alfaro, (dba Axcobar Tree Experts, hereinafter referred to as 

“Axcobar”) seeks a Conditional Use approval pursuant to Montgomery County Zoning 

Ordinance Sections 59-7.3.1.E (General Conditions) and 59.3.5.5 (Specific Conditions) in order 

to construct and operate a landscape contractor business at 20108 Zion Road, Gaithersburg, 

Maryland. (Tax ID Numbers 00005582 and 00005571). 

 Applicant is ready to upload the Forest Conservation Plan (#F20230310) and Stormwater 

Management Plan (#289469) to ePlans when so advised by County staff.     

  I.  INTRODUCTION  

  The property owner of the subject property, 20108 Zion Road, Gaithersburg (Tax ID Numbers 

00005582 and 00005571) is Mr. Melvin Alfaro, owner of Axcobar and his wife, Elena.  Axcobar 

began performing work for customers in and around Montgomery County over ten years ago.  

Axcobar Tree Experts operates as a tree care company that provides all work related to tree 

cutting/removal, including stump grinding, wood removal, yard cleaning, lot cleaning, storm 



2  
  

damage services and emergency tree removal/assistance and similarly related work related to 

trees.  Axcobar operates on a 12-month calendar, however, the winter months are typically 

slower, except for emergency services.  

  Per SDAT records Mr. and Mrs. Alfaro purchased the subject properties in November 

2019.  The prior owner sold both lots to the Alfaro family.  The goal is to obtain all government 

approvals to operate Axcobar at the site.  The two parcels (P980 and P925) total 43,560 and 

44,431 square feet each for a total of 87,991 square feet for the CU area, which totals 2.01 acres 

for both properties.  Please see attached emails from County DPS Zoning Manager and this 

writer and supporting documents that confirm that the property meets the code requirement for 

the minimum 2-acre area for a landscape contractor CU.  The property has a vacated residence 

on it that was built in 1948.  The applicant plans to restore the residence’s functionality and 

habitability, including allowing Axcobar staff to use the bathroom for emergency situations.  

Significant discussion and review of the structure, bathroom and septic have occurred with 

County Staff (planning and well and septic, etc.) and support has been provided for this 

approach. To reach this goa, the concept of the installation of an alternative septic system has 

been approved by County DPS (well and septic).  (Please see attached email and Report in Table 

of Contents (TOC) #18) The alternative system became an option after the existing septic system 

was evaluated and a sand mound system considered, and both were determined to be insufficient.  

More to be explained herein on these topics.   

              A landscape contractor use is permitted as a conditional use in the AR Zone pursuant to 

Sections 59-3.16 and 59-3.5.5. 
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 II.  SUBJECT PROPERTY  

  The two subject properties located at 20108 Zion Road in Gaithersburg, are comprised of 

2.01 acres of land zoned in the R-200 zone.  Consisting of two adjoining parcels as shown on the 

Conditional Use Site Plan (See (TOC) #10), Parcel ID#s 00005582 and 00005571.   The 

properties are unplatted.  The land is improved with the one uninhabitable residential structure.  

Please see attached photos and aerials of the property and area (See TOC #7). The Applicant 

intends to repair and/or replace and use this structure for multiple purposes, likely as a residence 

or on-site office to enable an emergency bathroom location for staff.  The property adjoins Pepco 

property, ROW and power lines immediately to its west.  To the south is a vacant, developed 

property.  To the east is Zion Road and across it a large open field part of a farm.  To the north is 

a single-family residence.  Said owner/renter is a supporter of Axcobar (see attached letter TOC 

#19 from Mr. Liang of 20200 Zion Road).  The applicant is not proposing any new structures or 

any material alterations to the property, besides as shown on the engineering plans to allow 

onsite parking, fire access, innovative septic system (underground), stormwater management and 

equipment storage.  The property does have nice, long standing, existing landscaping and 

screening, especially along Zion Road to the east and west, which significantly limits visibility 

onto the property.  See TOC #7_ re aerial and site photos.  See Conditional Use Site Plan (TOC 

#10).    

    

  III.  USE HISTORY  

  The subject property as noted previously, consists of two parcels totaling just over 2 

acres.  The total property (consisting of both parcels) had one structure, a small residence of 768 

square feet built on it in 1948.  The structure has been vacant and uninhabitable for a number of 
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years before the applicant purchased the properties.  It appears to only have served as a 

residentially zoned property throughout its history.  However, the prior owner stored and parked 

large commercial vehicles and equipment on site. And unfortunately, the property was left by 

prior owner in disrepair with significant dead trees, old tires, bricks, cement, old vehicles and 

garbage on said properties.  See TOC # 22.  The applicant has put in considerable time, efforts 

and expense to clean up the property. These efforts included fourteen (14) oversized truckloads 

of refuge left behind by the prior owner that Mr. Alfaro properly disposed of off the property 

upon receipt of the property.  See TOC #23.  Mr. Alfaro is committed to being a good, 

contributing, long term neighbor to the community.  

     

  IV.  ZONING HISTORY  

  The property has always been rural in nature and zoning classification. The initial zoning 

classification for the properties in 1958 was R-R that was for 20,000 square foot lot sizes.  The 

1967 Olney Master Plan rezoned the properties to R-A, which was 2-acre lot sizes. In the 1980 

the Olney Master Plan changed the area from R-A to R-200 that it presently remains.  

  There is no official zoning history from a Special Exception or Conditional Use 

standpoint on the subject property.  

V.  Neighborhood 
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Applicant defines the surrounding neighborhood as rural residential, public utility and 

institutional (churches) on lots within a 1,200-foot radius.  See Map below.  

 

The surrounding area is predominantly unimproved farmland, a golf course (Blue Mash), 

M-NCPPC parkland, Blue Mash Nature Trail (next to the closed, former county landfill), 

churches and semi-wooded parcels with some single-family residential dwellings all in the AR 

and R-200 zones.  As noted earlier, to the west is Pepco property, ROW and power lines.  To the 

south is a vacant developed lot and to the east is Zion Road, with a large open field and farm 

across Zion Road.  Immediately to the north is a single-family residence that is supportive of Mr. 

Alfaro and Axcobar.  The conditional use area elevation slopes up a bit from the entrance off 

Zion Road.  Additionally, the subject properties / planned Conditional Use area are screened 

nicely by existing vegetation, trees on site and changes in elevation.  We will also install any 

required landscaping and additional screening and/or buffering per Code.  
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 V.  DESCRIPTION OF OPERATIONAL FEATURES   

     A.  Business Activities  

  Axcobar is a vigorous and successful business that provides the below wide-ranging tree 

services:  

  Tree cut down / removal  

  Stump grinding 

  Wood removal 

  Yard cleaning 

  Lot clearing  

  Storm damage service 

  Emergency tree removal / assistance 

 

   B.  Staffing  

    A total of up to 16 on site employees.  The breakdown of the requested-on site 

employees include:    

Owner and Managers    4 

                                           Field Team Members    12 (it is less during slower time 

periods-such as winter) 

   Total    16 presently.  

Applicant would also like to ask for minimal future growth of one more team of up to 3 staff 

members. So future growth would permit up to a total of 19 staff members.  
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     C.  Hours of Operation  

    Axcobar’s hours of operation will generally be from 6:30 AM until 7:00 PM. Monday 

through Friday (although it will generally finish earlier during winter hours due to need for work 

to be done during sunlight hours) and 9am to 3pm on Sundays.   

    The Applicant will have no retail sales or retail nursery operation, so customers 

will not visit the site.  Therefore, there will be little activity on-site during most of the day since 

team members will be off performing tree care work at off-site locations.  Occasionally a 

manager will remain or return to the property during the day for a task.  Staff on rare occasions 

also may return during the day to exchange or pick up a piece of equipment or vehicle. The only 

exceptions to these hours/days of operations are as follows:  

a. Emergency tree services.  

      D.  Buildings  

    There is one vacant, uninhabitable building on site that pre-dated Mr. Alfaro’s 

purchase of the property.  Said building is located on Parcel P980, with an address of 20108 Zion 

Road.  The structure was approved as 768 square feet and will be re-built to that size or slightly 

larger pursuant to County review and approval.  Said structure will serve as a residence and 

emergency bathroom for Axcobar staff and allow for additional screening from offsite properties. 

No new buildings are proposed.  

       

    E.  Trucks and Equipment  

    Axcobar has a modest fleet of fourteen (14) current vehicles. Of these fourteen 

(14) only twelve (12) reside on site overnight. Two of the vehicles also serve as personal vehicles 
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for two of the management team. The vehicles include nine work trucks with only two of said 

trucks being over 26,000 pounds (one being a crane truck only used for exceptionally large jobs 

and/or trees), the other seven (7) being under 26,000 pounds and the remaining five (5) Axcobar 

vehicles being four (4) small pickup trucks and one (1) sedan car.  However, on a daily basis it is 

typical that only nine (9) to ten (10) of the twelve work vehicles would be utilized.  In this 

application, Axcobar would like to request for one additional vehicle to plan for minor future 

growth. Thus, requesting for fourteen (14) current vehicles and future growth to add one more 

for a total of fifteen (15) vehicles later if and when business needs justify.  So, in summary, only 

twelve (12) vehicles will reside on site and only nine (9) to ten (10) will be utilized daily.  

    In addition, the Applicant will have woodchippers, loaders, trailers, stomp 

grinders and other similar equipment that support the tree care operations.  The vehicles and tree 

care equipment will be stored overnight in the parking areas designated on the Site Plan.   

    F.    Parking   

   Parking will be provided on the properties in multiple exterior locations as shown on the 

Site Plan drawing.  

 These spaces do not total the same number of employees because Axcobar experiences 

an elevated level of employee carpooling, particularly for the field crews, with two or more 

passengers arriving per vehicle.  Consequently, applicant expects that a maximum of seven (7) 

vehicles will travel to the site each morning and exit each night with staff and management in the 

short term and if any expansion occurs per requested it would add one additional vehicle for up 

to a total of eight (8) under future growth plan.  
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 G.  Property Access  

    The proposed area of conditional use has frontage only on Zion Road.  The 

existing northernly onto Parcel P925 will be utilized for the Conditional Use. The entrance onto 

Parcel P980 with the residential structure will be utilized for the residential use. The applicant 

has no need or plans to modify the entrance. However, the fire marshal, planning staff or other 

government entities who are part of the review, may request some entrance improvements. 

     

V.  Master Plan  

The Property resides in the 2005 Olney Master Plan area. This area has always been 

agricultural and rural residential.   The area remains a mixture of rural residential, agricultural, 

institutional and public utility in nature to the present day. 

 

The 2005 Olney Master Plan does not have a specific recommendation for a landscape 

contractor use.  However, the zoning code does permit landscape contracting locations in the R-

200 zone via conditional use.  Mr. Alfaro’s Axcobar Tree Experts is even less impactful than a 

typical, traditional, full-service landscaper that has stock material (trees, shrubs, mulch, pavers, 

etc.) on site and delivered regularly, along with the need to move, organize and restock material 

with bobcats, backhoes and similar machinery.  The applicant focuses just on tree care services 

and thus does not have material on site nor have material delivered to the subject property. The 

tree care use is agriculturally based since it focuses on tree care for customers.  For the subject 

properties on Zion Road there are no site-specific recommendations. Yet, the Master Plan does 

discuss special exceptions (now conditional uses) in the Plan.  On pages 41-42 it discusses 

protecting existing communities by discouraging proliferation of commercial use outside of town 
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center.  We note that while this is a special exception/conditional use it is of modest scope and 

size of the type the master plan envisioned to be in R-200 zones overall and per zoning code.  

Additionally, it is not a use that can be placed in Olney Town Center area due to strong need of 

Town Center area for large and pure commercial uses that invite customers to its locations.  

Further, the Plan notes that it desires to prevent the possibility of large special exception uses not 

envisioned in this Plan.  Well, landscape contractors have always been existing in the rural and 

large lot areas of the County and the use grew out of farms and horticulture.  They are also 

typically not what would be considered “large special exception uses”, especially the applicant’s 

modest size family business use requested.  Lastly, the three recommendations on page 42 to 

limit large special exceptions uses not envisioned in the Plan do not apply to the proposal by 

Axcobar.  It is not along Georgia Avenue between Norbeck Road and Town Center, and it will 

not have a non-residential character as the residence will be re-built and it will be quiet all day, 

the parking lot area will be minimally visible, will not have lighting related to the CU use and the 

only typical residential lighting for the structure.  The residential structure will be of very modest 

to low size, height and scale.  The subject conditional use is compatible with existing rural 

character of the surrounding area.  The existing character and scale of the minor development 

proposed will not negatively impact area. 

 

V.  Development Standards for R-200 zone 
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 VI.  CONFORMANCE WITH NECESSARY FINDINGS  

     A.  General Conditional Use Findings Required Under Section 59-7.3.1.E.  

    1.  To approve a conditional use application, the Hearing Examiner   

   must find that the proposed development:  

a. Satisfies any applicable previous approval on the subject site or, if not, 

that the previous approval must be amended.  

 

This section is not applicable.  There are not any active, existing prior approvals for the 

subject site.   
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b. Satisfies the requirements of the zone, use standards under     

 Article 59-3, and to the extent the Hearing Examiner finds   

   necessary to ensure compatibility, meets applicable general 

   requirements under Article 59-6;   

The proposed use, a landscape contractor, is permitted by conditional use approval in the 

R-200 zone in which the property is located (Section 59.3.1.6).  Compliance with applicable 

development standards is shown on tables on the face of the plans submitted.  

 

c. Substantially conforms with the recommendations of the     

 applicable master plan.  

 

The Subject Property is located within the planning area for the 2005 Olney Master Plan 

area.  This area has always been low density rural residential and agricultural. The area remains 

low density residential and agricultural in nature to the present day.  In addition, it will not 

constitute a nuisance because of traffic, noise, or physical activity in view of the size and scope 

of the proposed use, its hours of operation and its location. And typical landscaping operations 

are anticipated and allowed per CU via County Zoning Code and Maryland case law. In fact, 

while the operation does have both a morning and afternoon peak activity and vehicle trip time 

when staff and management arrive and leave the landscape contracting yard, that time is typically 

less than two (2) hours in total a day (about 45 minutes in the am for handing out of assignments 

and setup and thirty plus minutes when the staff and vehicles return in the afternoon to drop off 

vehicles, clean up and provide some set up for the next day) and per the attached Traffic 

document (TOC # 15) is projected to involve a trip generation calculated at ten (10) vehicle trips 

in the morning and up to seventeen (17) spread out during several hours in the afternoon based 
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upon when the teams finish their work at customers offsite properties and return to drop off the 

work vehicles and exist the property. These numbers are well below the maximum weekday peak 

hour numbers. Also attached is a Site Distance Report (SOJ #20).  At all other times, the 

property is essentially quiet and without any material traffic, noise or movement coming or going 

on the property.  Occasionally, management may remain on site longer or return if needed. Also 

on a rare occasion, staff may come back during the day to swap out equipment or a vehicle.  

Last, this proposed tree care company is much smaller and thus less impactful than (2) other 

traditional landscape contractors recently approved by CU in the Olney Master Plan area.  See 

15-04 David Mamana and Greenskeeper Landscaping and Lawn MGT, Inc. that was approved 

for up to 53 staff (with only 26 allowed on site at one time) and 30 work vehicles and CU18-06 

Goshen Enterprises, Inc. approved for up to 38 staff (that can be increased to 50 when septic 

enhanced) and 20 work vehicles. 

 

d. Is harmonious with and will not alter the character of the   

 surrounding neighborhood in a manner inconsistent with   

     the Plan.  

The proposed conditional use will be in harmony with the general character of the 

neighborhood and will not constitute a nuisance because of traffic, noise, or physical activity in 

view of the size and scope of the proposed use, its hours of operation and its location.  The 

equipment and activities to be conducted on site by Axcobar are comparable to and not too 

atypical to what occurs in farming operations on nearby farms.  Additionally, landscape 

contracting is permitted in R-200 zones, and many exist in the County.  And as stated earlier this 

is a tree care company, which has significantly fewer moving parts and operations than a typical, 
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traditional landscape contractor and thus even less impact than anticipated under the Code.  

Further, this application is for a small family size operation.  Lastly, the zone permits the 

requested use as a Conditional Use and the property layout and planned use design provides 

adequate setbacks, screening and blending.  

The property fronts on Zion Road, involves no new structures are planned (just replacing 

long standing vacant house), and thus the applicant will not materially change the appearance of 

the property, as it has existed for many years. 

  

e. Will not, when evaluated in conjunction with existing and     

 approved conditional uses in any neighboring Residential     

 detached zone, increase the number, intensity, or scope of     

 conditional uses sufficiently to affect the area adversely or    

 alter the predominantly residential nature of the area; a     

 conditional use application that substantially conforms    

 with the recommendations of a master plan does not alter     

 the nature of an area;   

 

Applicant’s research discovered a few special exceptions or conditional uses located in 

the area.  The uses are noted below.  It is not likely that the approval of the subject Conditional 

Use would adversely affect the predominantly rural residential, utility and agricultural nature of 

the area. In fact, it is likely that the operation would not be visible from the road or nearby 

properties (perhaps besides the two adjacent ones to the north and south where the neighbor to 

the north is a supporter and the property to the south is vacant) and will have minimal daily 

vehicle trips.  
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Although there are low density residential uses within the neighborhood, the property is 

also located near a long standing, large utility operation, agricultural and institutional uses.  The 

subject conditional use does not propose to construct any new structures.  The proposed re-build 

of the long-standing residence will continue to blend in well with the surrounding neighborhood 

and have no material visual impact on it. The subject CU is small in scope with minimal changes 

to the property and is consistent with the recommendation of the Master Plan and would not alter 

the nature of the area.   

• BA-1819 (from 1965) & 1820 for Pepco at and around 20300 Zion Road, Brookeville 

(approx. 35 acres).  The approvals include public utility buildings and structures, 

Substation and overhead power lines, all of which are to the north and west of subject 

property.   

• S-717 (CBA 867, CBA 2046, S-1187) for current “Our House” operations (former 

Melwood Farm from 1966 approval) at 4615 Brookeville Road and 19715 Zion Road on 

over 139 acres.  

• BAS 254 and 254-A- from M-NCPPC property at 5130 Brookeville Road, Brookeville 

related to Mt Zion local park consisting of 10.7 acres.  

f. Will be served by adequate public services and facilities including schools, police and 

fire protection, water, sanitary sewer, public roads, storm drainage, and other public 

facilities.  If an approved adequate public facilities test is currently valid and the impact 

of the conditional use is equal to or less than what was approved, a new adequate public 

facilities test is not required.  If an adequate public facilities test is required and:  
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i. if a preliminary subdivision plan is not filed  concurrently or required subsequently, the 

Hearing Examiner must find that the proposed development will be served by adequate public 

services and facilities, including schools, police and fire protection, water, sanitary sewer, 

public roads, and storm drainage; or   

ii. if a preliminary subdivision plan is filed concurrently or required subsequently, the 

Planning Board must find that the proposed development will be served by adequate public 

services and facilities, including schools, police and fire protection, water, sanitary sewer, 

public roads, and storm drainage; and   

  A preliminary subdivision plan is not filed concurrently and is not expected to be 

required subsequently.  The subject use has little need for typical public services.  The property 

has access to public water and will be installing a brand new, alternative septic system pursuant 

to consultation with County Well and Septic officials and septic system professional consultant.  

Please see attached email (SOJ #18) from County Department of Permitting Services Well and 

Septic division manager and applicant team, including professional innovative septic system 

engineering consultant and report (SOJ #18) from County and State recognized professional 

innovative septic system engineering consultant with an innovative plan designed for the subject 

property due to County determination that the existing septic and a sound mound system are 

insufficient.  The maximum population of employees will be on the property only in the early 

morning for approximately 45 plus minutes, when the management and field team members have 

arrived.    

  The capacity of the road network to manage the minor increase of traffic is addressed in the 

Applicant’s M-NCPPC Traffic document that notes the minimal vehicle trips of ten in the 

morning peak hours and seventeen spread out over the afternoon peak hours and in reality it is 
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likely that some of those afternoon vehicle trips would fall before or after peak hours. (SOJ #15).   

Additionally, the Applicant has supplied a line of site study for access and use of Zion Road as 

prepared by a certified State Land Surveyor for this very straight area of Zion Road, which notes 

that the visibility is excellent.  In fact, the Site Distance Report shows that the site distance in 

both directions is nearly double the required 200-foot distance at 396 and 367 feet for the posted 

30 mph speed limit. The site will also be well below the 50-trip vehicle number in the am and pm 

peak travel hours (at approximately 1/3 the threshold that would require a traffic study). In fact, 

staff arrival in the am will be before the peak travel time has begun and exit of staff in the 

afternoon and evening will typically be spread over multiple hours as projects are completed 

each day.  

f. Will not cause undue harm to the neighborhood as a result  of a non-

inherent adverse effect alone or the combination of an inherent and a non-

inherent adverse effect in any of the following categories:  

i. the use peaceful enjoyment, economic value or   

development potential of abutting and confronting   

properties or the general neighborhood.    

ii. ii. traffic, noise, odors, dust, illumination, or a lack of   

   parking; or   

iii. the health, safety, or welfare of neighboring    

   residents, visitors, or employees.  

 

Applicant is confident that this requirement is met. The inherent physical and operational 

characteristics associated with a landscape contractor will not cause undue harm to the 
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neighborhood.  And again, the impact is significantly less for a tree care company vs traditional, 

typical landscape company as there is no stock material on site or deliveries and less need to 

move material around on the property, to remain onsite during the day or to have an onsite office 

and employees onsite all day. The inherent characteristics include Vehicle and pedestrian trips to 

and from the Property; Parking for employees; Varied hours of operation; Sound or odors 

associated with vehicles; Sound or odors associated with trucks and equipment; Work yard area; 

and Lighting. These characteristics are inherent and typically associated with similar uses and do 

not exceed what is normally expected and again are materially less for a tree care use, which 

falls within landscape contractor, but has much fewer moving parts, material, equipment, staff, 

office need, etc., and thus much less impact to the property and area.  As noted earlier, there are 

few residences in close proximity and they are well buffered from the Project via distance, 

setbacks, existing and proposed landscape, changes in elevation, field plantings, and by forest 

conservation.  The Project’s non-inherent characteristics would not cause an adverse effect with 

regard to inherent or non-inherent characteristics, or combination thereof, or in any of the 

following categories: the use, peaceful enjoyment, economic value or development potential of 

abutting and confronting properties or the general neighborhood; traffic, noise, odors, dust, 

illumination or lack of parking; or the health, safety or welfare of neighboring residents, visitors 

or employees.  

 

2. Any structure to be constructed, reconstructed, or altered under a 

conditional use in a Residential Detached zone must be compatible 

with the character of the residential neighborhood.  
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Applicant will meet this requirement by re-building the long-standing residence that has 

been abandoned well before applicant bought the property.  The rebuilt will be a residence, have 

design and look of a residence and be a very modest size at less than 1,000 square feet.  

    

 B.  Use Standards for Landscape Contractor under Section 59-3.3.5  

The proposed landscape contractor use complies with the use standards found in Section  

59-3.5.5.B as follows:  

1. In the Agricultural, Rural Residential, and Residential Detached zones the 

minimum lot area is 2 acres.  The Hearing Examiner may require a larger area if 

warranted by the size and characteristics of the inventory or operation.  

 

  This standard is met.  The area to be devoted to conditional use purposes is 2.01 

acres.  Please see attached SOJ #17 that includes emails with County DPS zoning 

manager and attachments that support DPS position that the 2 parcels owned and to 

be used by Applicant for CU are of sufficient size of at least (2) acres for a landscape 

contractor size.  The proposed use and size are small to modest sized family tree care 

business vs. a typical, projected full service and sized landscape contractor operation 

that per Zoning Code Section 3.5.5. Landscape Contractor includes among other- the 

business of designing, installing, planting, or maintaining lawns, gardens, hardscapes, 

water features, outdoor structures, decorative features, stormwater and drainage 

features, or other activities intended to enhance the appearance or usefulness of 

outdoor areas. Landscape Contractor also means providing snow removal services 
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with vehicles, equipment, and supplies that are stored, parked, serviced, or loaded at 

the business location.  

 

2. Building and parking setbacks, including loading areas and other site operations, are a 

minimum of 50 feet from any lot line.  

 

  As shown on the attached plan, all building, parking, loading, and site operations are 

located more than 50 feet from the boundaries of the main parcel of land.    

 

3. The number of motor vehicles and trailers for equipment and supplies operated in 

connection with the contracting business or parked on-site must be limited by the 

Hearing Examiner to avoid an adverse impact on abutting uses.  Adequate 

parking must be provided on-site for the total number of vehicles and trailers 

permitted.  

 

  The number of vehicles and equipment that will be parked on-site is consistent with the 

scope of operations of this sized landscape contractor.  There is more than adequate parking 

and/or storage areas provided on site for all the identified trucks, equipment, and employees’ 

personal vehicles.   

 

4. Sale of plant materials, garden supplies, or equipment is prohibited unless 

the contracting business is associated with a Nursery (Retail) or Nursery  

(Wholesale).  
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  There will be no direct or retail sale of plant materials, garden supplies, or equipment to 

the public conducted on the site.    

   

5. The Hearing Examiner may regulate hours of operation and other on-site 

operations to avoid adverse impact on abutting uses.  

 

  The hours during which Axcobar will be active are consistent with the activities 

conducted on farms, churches, public utilities, golf course, county park and residences near the 

subject property, typical for Landscape Contractor operations and are designed to avoid adverse 

impact on users abutting the property.  Employees typically arrive and depart in the morning 

prior to peak traffic hours and have staggered return and exit times in the afternoon/evening.  In 

addition, Axcobar’s property will be vacant for the vast majority of each day thus reducing 

impact on abutting properties.  

 

C. Conformance with the General Development Requirements of Article 59-6  

1. Division 6.1. Site Access  

Access to the site is from an adjacent public street, which will provide safe and 

convenient circulation for all.  See attached site distance report.  (SOJ #20).  

2. Division 6.2. Parking, Queuing, and Loading.  

As shown on the Conditional Use Plan, the Subject Property complies with 
all applicable requirements of Division 6.2, related to the required number of 
parking spaces.  A total of 10 off-street parking spaces are provided for staff 
pursuant to request and per Section 59.6.2.4. of the Zoning Ordinance for a 
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Landscape Contractor in an R-200 zone for employee parking.  Additionally, the 
project will provide spaces for the up to 17 trucks and equipment.   
 

   Division 6.4. General Landscaping and Outdoor Lighting.  

The Applicant will meet all general landscaping requirements as shown on the landscaping 
drawing plans. No outdoor lighting is proposed for the landscape contractor use. The residence to 
be re-built will have typical, low level outdoor lighting.  
 

3. Division 6.5. Screening Requirements  

The attached Landscaping Plan demonstrates how the screening requirements of the 
Zoning Ordinance are satisfied to ensure compatibility with the surrounding neighborhood.   
 

Division 6.6 Outdoor Display and Storage 

The attached Landscaping Plan also demonstrates how the screening requirements of the 
Zoning Ordinance are satisfied for screening of the conditional use equipment to ensure 
compatibility with the surrounding neighborhood.   
 

4. Division 6.7. Signs  

The property does not currently include any signage identifying the use.  The applicant is 

not needing or asking for any signage. 

 

 VI.  CONCLUSION  

In summary, this Statement of Justification demonstrates that the proposed conditional 

use application for a Landscape Contractor on Zion Road in Gaithersburg meets the definition 

for the use, the development standards for the underlying R-200 zone, satisfies the use standards 

for a Landscape Contractor, meets all applicable requirements of the Zoning Ordinance and is 

consistent with the Master Plan. Thus, it will deliver a compatible land use at this site that will 
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enable a Landscape Contractor, with a focus on overall tree care for a county population and 

beyond in need of such expertise and services. 

 

Respectfully submitted,  

     MILLER, MILLER & CANBY 

 

      
By:________________________________________ 
 

           Sean P. Hughes 
           200-B Monroe Street 
           Rockville, MD  20850 
           (301) 762.5212 
          sphughes@mmcanby.com 

Counsel for Applicant, Melvin Alfaro (DBA Axcobar Tree 
Experts)  

 

mailto:sphughes@mmcanby.com
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