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SECTION 1: RECOMMENDATIONS AND CONDITIONS

CONDITIONAL USE NO. CU202402

Staff recommends approval of Conditional Use No. 202402 to operate a Landscape Contractor
business subject to the following conditions:

1) Physical improvements to the Subject Property are limited to those shown on the Applicant’s
Conditional Use site plan and landscaping plan, as included in the Application.

2) The hours of operation are limited to 6:30 AM until 7:00 PM Monday through Friday and 9 AM to
3 PM on Sundays. (excluding emergency situations (e.g. a tree fell in the Conditional Use area,
or across the driveway, etc.)).

3) The maximum number of employees onsite is limited to 19.

4) No non-employees shall be on-site at any time.

5) The trucks, skid-steers, trailers, equipment associated with the Landscape Contractor use may
be stored on the property; however, the equipment stored on-site may not be used within the
Conditional Use area, except in emergency situations (e.g. a tree fell in the Conditional Use
area, or across the driveway, etc.). All truck, equipment, and small engine maintenance must
be performed off-site at a commercial facility.

6) The Applicant must not allow on-site commercial trucks or other vehicles that use engine
brakes or “jake brakes”.

7) The Applicant must comply with the approved Forest Conservation Plan for the Subject
Property.

8) Within three (3) months of the approval of the Conditional Use, the Applicant must obtain a
written lease agreement or license to use the restroom facilities of the existing house on the
Property for its employees for so long as the use exists, unless a separate facility is provided.

FOREST CONSERVATION PLAN F20230310

Staff recommends Approval of the Preliminary/Final Forest Conservation Plan No. F20230310 with
conditions:

1. The Applicant must schedule the required site inspections by M-NCPPC Forest Conservation
Inspection Staff per Section 22A.00.01.10 of the Forest Conservation Regulations.
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2. The Applicant must comply with all tree protection and tree save measures shown on the
approved Final Forest Conservation Plan. Tree save measures not specified on the Final Forest
Conservation Plan may be required by the M-NCPPC Forest Conservation Inspection Staff.

3. The Limits of Disturbance (“LOD”) shown on the Final Sediment and Erosion Control Plan must
be consistent with the LOD shown on the approved Final Forest Conservation Plan.

4. Before the start of any demolition, clearing, grading, or construction for this development

Application, whichever comes first, the Applicant must:

a) Record a Category | Conservation Easement over all areas of forest retention, forest planting
and environmental buffers as specified on the approved Final Forest Conservation Plan. The
Category | Conservation Easement must be in a form approved by the M-NCPPC Office of the
General Counsel and must be recorded in the Montgomery County Land Records by deed.

b) Install permanent conservation easement signage along the perimeter of the conservation
easements as shown on the FCP, or as directed by the M-NCPPC Forest Conservation
Inspection Staff.

c) install the permanent conservation easement fencing along the perimeter of the
conservation easements as shown on the FCP, or as directed by the M-NCPPC Forest
Conservation Inspection Staff.

d) Execute a five-year Maintenance and Management Agreement (“MMA”) in a form approved
by the M-NCPPC Office of the General Counsel. The MMA is required for all forest planting
areas, mitigation tree plantings, including variance tree mitigation plantings, and landscape
plantings credited toward meeting the requirements of the FCP. The MMA includes invasive
species management control measures as deemed necessary by the M-NCPPC Forest
Conservation Inspection Staff.

e) Submit financial surety, in a form approved by the M-NCPPC Office of the General Counsel,
to the M-NCPPC Planning Department for the 0.48 acres of new forest planting and for the
landscape trees, mitigation trees and maintenance, including invasive species management
controls, credited toward meeting the requirements of the FCP.

5. The Applicant must install the Afforestation/Reforestation plantings as shown on the approved
FCP, within the first planting season following the release of the first Sediment and Erosion
Control Permit from the Montgomery County Department of Permitting Services for the Subject
Property, or as directed by the M-NCPPC Forest Conservation Inspection Staff.

6. Within the first planting season following the release of the first Sediment and Erosion Control
Permit from the Montgomery County Department of Permitting Services for the Subject
Property, or as directed by the M-NCPPC Forest Conservation Inspection Staff, the Applicant
must install the variance tree mitigation plantings on the Subject Property as shown on the
approved FCP. The variance tree mitigation plantings must be a minimum size of 3 caliperinches
totaling 16 caliper inches, as shown on the approved FCP. Adjustments to the planting locations
of these trees is permitted with the approval of the M-NCPPC Forest Conservation Inspection
Staff.
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SECTION 2: NEIGHBORHOOD & SITE DESCRIPTION

| BACKGROUND

The Applicant purchased the property in November of 2019 and began operating his tree care
company at the location. In November of 2020 the Applicant received a Civil Citation failure to obtain
a Conditional Use Approval to operate a Landscape Contractor (59.7.3.1).

Subsequently, the Applicant applied to the Hearing Examiner’s office. The Application was accepted
for filing on July 10, 2023, pursuant to Section 59.7.3.1 of the Zoning Ordinance. The Applicant, Melvin
Alfaro (Axcobar Tree Services), has requested approval of a conditional use to allow the operation of a
landscape contractor business in the R-200 zone (Project).

The property has always been rural in nature and zoning classification. The initial zoning classification
for the properties in 1958 was R-R that was for 20,000 square foot lot sizes. The 1967 Olney Master Plan
rezoned the properties to R-A, which was 2-acre lot sizes. The 1980 Olney Master Plan changed the
area from R-A to the current R-200 zoning.

VICINITY/NEIGHBORHOOD

The property located at 20108 Zion Road, Gaithersburg, Maryland consists of 2.01 acres and is two
unplatted parcels (parcel 910 and Parcel 980 Tax Map #HU23) (Property or Subject Property). The land
is improved with a single-family residential structure and a gravel contractor’s area.

For the purpose of determining the compatibility of the Project, it is necessary to delineate and
characterize the surrounding neighborhood. The Applicant has offered a proposed definition of the
neighborhood to include the area most likely to be affected by the Project, which includes lots
generally located within 1,200 feet of the Property (Figure 4). Staff concurs and accepts this proposed
definition of the neighborhood.

The surrounding neighborhood consists of rural residential, public utility and institutional
(churches) on lots within a 1,200-foot radius. The surrounding area is predominantly unimproved
farmland, a golf course (Blue Mash), M-NCPPC parkland, Blue Mash Nature Trail (next to the
closed, former county landfill), churches, and semi-wooded parcels with some single-family
residential dwellings all in the AR and R-200 zones. To the west is Pepco property, right-of-way
and power lines. To the south is a vacant, developed lot and to the east is Zion Road, with a large
open field and farm across Zion Road. Immediately to the north is a single-family residence.

Existing Conditional Uses in the surrounding neighborhood include:

+ BA-1819 (from 1965) & 1820 for Pepco at and around 20300 Zion Road, Brookeville (approx. 35
acres). The approvals include public utility buildings and structures, Substation, and overhead
power lines, all of which are to the north and west of subject property.
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+S-717 (CBA 867, CBA 2046, S-1187) for current “Our House” operations (former Melwood Farm
from 1966 approval)(a non-profit residential training program) at 4615 Brookeville Road and
19715 Zion Road on over 139 acres.

« BAS 254 and 254-A- from M-NCPPC property at 5130 Brookeville Road, Brookeville related to Mt
Zion local park consisting of 10.7 acres.

While there are three other conditional uses approved within the neighborhood, none of them are
commercial uses or landscape contractors, therefore approving one would not oversaturate the
area.

&

Figure 1: Zoning Map of Subject Property
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Figure 2: Applicant's Defined Neighborhood

PROPERTY DESCRIPTION

The Property is improved with a single-family residential structure and a gravel contractor’s area and
is generally flat with a slight uphill slope from Zion Road. The Property is mostly open with
approximately 0.81 acres of forest onsite. There are no existing streams or wetlands onsite. There are
no known rare, threatened, or endangered species known to exist on this Property.
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Figure 4: Aerial View Of Subject Property
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SECTION 3: PROJECT DESCRIPTION

| PROPOSAL

Conditional Use Area

The Conditional Use area proposed for this Application is the entire 2.01 acres of the Property.

Operations

Axcobar is a business that provides tree services including:
M Tree cutdown /removal

Stump grinding

Wood removal

Yard cleaning

Lot clearing

Storm damage service

Emergency tree removal / assistance

=A =4 =4 =4 4 4

Axcobar’s hours of operation will generally be from 6:30 AM until 7:00 PM Monday through Friday
(although it will generally finish earlier during winter hours due to need for work to be done
during sunlight hours) and 9 AM to 3 PM on Sundays.

The Applicant will have no retail sales or retail nursery operation, so customers will not visit the
Site. Therefore, there will be little activity on-site during most of the day since team members will
be performing tree care work at off-site locations. Occasionally a manager will remain or return to
the property during the day for a task. Staff on rare occasions also may return during the day to
exchange or pick up a piece of equipment or vehicle. The only exceptions to these hours/days of
operations are emergency tree services.

Buildings

There is one vacant single-family building on site that pre-dated Mr. Alfaro’s purchase of the
Property. Said building is located on Parcel P980, with an address of 20108 Zion Road. The
structure was approved for 768 square feet and will be renovated or rebuilt pursuant to County
review and approval. Said structure will serve as a residence and emergency bathroom for
Axcobar staff and allow for additional screening from offsite properties. No other new buildings
are proposed.

Staffing

The Conditional Use proposes a total of up to 19 on-site employees. The breakdown of the
requested-on site employees include:

1 4 Ownerand Managers
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9 15 Field Team Members (it is less during slower time periods-such as winter)

Vehicles and Equipment

Axcobar has a fleet of fourteen (14) current vehicles. The vehicles include nine work trucks with only
two of said trucks being over 26,000 pounds (one being a crane truck only used for exceptionally large
jobs and/or trees), the other seven (7) being under 26,000 pounds and the remaining five (5) Axcobar
vehicles being four (4) small pickup trucks and one (1) sedan car.

Additionally, the Applicant would like one (1) additional vehicle to plan for minor future growth.
Thus, requesting for a total of fifteen (15) vehicles.

In addition, the Applicant will have woodchippers, loaders, trailers, stomp grinders and other similar
equipment that support the tree care operations. The vehicles and tree care equipment will be stored
overnight in the parking areas designated on the Site Plan.

Access and Parking

The Property has frontage only on Zion Road. The existing Parcel P925 will be utilized for the
Conditional Use. The entrance onto Parcel P980 with the residential structure will be utilized for
the residential use. The applicant has no need or plans to modify the entrance.

Parking will be provided on the properties in multiple exterior locations as shown on the Site Plan
drawing. The residential parking is located on a separate driveway and is not shared with the
Conditional Use parking.

The residential portion of the site has two (2) spaces in the private driveway and the Conditional
Use will have twenty-seven (27) spaces.

In terms of access Axcobar utilizes employee carpooling, particularly for the field crews, with two
or more passengers arriving per vehicle. Consequently, the Applicant expects a maximum of
seven (7) or eight (8) vehicles will travel to the Site each morning and exit each night with staff
and management.
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Figure 5: Conditional Use Area Detailed View

Preliminary Plan

No Preliminary Plan of Subdivision is required for this Conditional Use because no new building
permits are required as part of this application.

FOREST CONSERVATION

A Natural Resource Inventory/Forest Stand Delineation (NRI/FSD) was approved for this Property on
October 24, 2022, #420230060. There are no streams or wetlands on the Property. The Property is
located within the Hawlings River Watershed Class IV-P watershed. No rare, threatened, or
endangered species were observed onsite.

With this Application, the Applicant submitted a Preliminary/Final Forest Conservation Plan (FFCP)
#F20230310. The applicantis proposing to meet all forest conservation requirements onsite (as
discussed below in Section 5).
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SECTION 4: COMMUNITY CORRESPONDENCE

As of the date of this Staff Report, Staff has not received any correspondence on this application.

SECTION 5: ANALYSIS AND FINDINGS

CONDITIONAL USE NO. CU202402

1. Per Section 59.7.3.1.E., to approve a conditional use application, the Hearing Examiner
must find that the proposed development:

a) satisfies any applicable previous approval on the subject site or, if not, that the
previous approval must be amended.

This finding is satisfied, there are no previous approvals.

b) satisfies the requirements of the zone, use standards under Article 59-3, and to the
extent the Hearing Examiner finds necessary to ensure compatibility, meets applicable
general requirements under Article 59-6;

i. 59.3.5.5.B Use Standards
Where Landscape Contractor is allowed as a conditional use, it may be
permitted by the Hearing Examiner under Section 7.3.1, Conditional Use,
and the following standards:

1) In the Agricultural, Rural Residential, and Residential Detached zones the
minimum lot area is 2 acres. The Hearing Examiner may require a larger
area if warranted by the size and characteristics of the inventory or
operation.

The finding is satisfied. The Projectis located in the R-200 zone and is located
on a 2.12-acre piece of land.

2) Building and parking setbacks, including loading areas and other site
operations, are a minimum of 50 feet from any lot line.

The finding is satisfied. As shown on the Applicant’s site plan and discussed
above in Section 2 of this report.

Axcobar Tree Experts CU202402 & F20230310 12
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3) The number of motor vehicles and trailers for equipment and supplies
operated in connection with the contracting business or parked on-site must
be limited by the Hearing Examiner to avoid an adverse impact on abutting
uses. Adequate parking must be provided on-site for the total number of
vehicles and trailers permitted.

This finding is satisfied. As shown on the Applicant’s site plan the Project
satisfies all applicable parking and vehicle storage requirements for the use
and the zone. The Applicant has shown on the Conditional Use plan that an
adequate number of parking spots has been provided. Staff concludes that
adequate parking has been provided onsite.

4) Sale of plant materials, garden supplies, or equipment is prohibited unless
the contracting business is associated with a Nursery (Retail) or Nursery
(Wholesale).

This finding is satisfied. No retail or wholesale operations are proposed.

5) The Hearing Examiner may regulate hours of operation and other on-site
operations to avoid adverse impact on abutting uses.

Acknowledged by the Applicant. The proposed operations are 6:30 AM until
7:00 PM. Monday through Friday (although it will generally finish earlier during
winter hours due to need for work to be done during sunlight hours) and 9am
to 3pm on Sundays. The hours during which Axcobar Tree experts will be
active are consistent with the agricultural activities conducted on farms
surrounding the subject property and typical Landscape Contractor
operations and are designed to avoid adverse impact on users abutting the
Property. Employees typically arrive and depart in the morning prior to peak
traffic hours and have staggered return and exit times in the
afternoon/evening. In addition, Axcobar’s tree operations occur off-site, thus
reducing impact on abutting properties.

ii. Development Standards

The following table displays the relevant R-200 development standards for the
Property. The Conditional Use Application is applicable to 2.01 acres of the
Property as shown on the site plan. The Project complies with the following
development standards associated with the R-200 zone and a landscape
contractor.
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Table 1 - Development Standards

Development Standard Permitted/Required Provided
Minimum Net Lot Area! 2 acres 2.01 acres
Minimum Lot Width at Front 100 ft. 331 ft.
Building Line

Minimum Lot with at Front Lot Line | 25 ft. 431 ft.

Maximum Density

1 dwelling unit per 20,000
sf.

1 dwelling unit

Maximum Coverage 25% 1.3%

Minimum Setback from all Lot 50 ft. 80.2 ft. front, 50.8 ft. side,
Lines? 137.1 ft. rear

Maximum Height, Principal Building | 50 ft. <50 ft.

Maximum Height, Accessory 35 ft. NA

Structure

Vehicle Parking Spaces Required 27 spaces’® 29 spaces

0.5 per employee

1.0 per commercial
vehicle

(0.5*19=9.5required) 10
provided

(1.0 *15=15required) 17
provided

! Per59.3.5.5.B.b.1 minimum lot area of two acres is required for a landscape contractor.
259.3.5.5.B.b.2 building, parking, operations setbacks for a landscape contractor are a minimum of 50 feet from

any lot line.

% Per 59.6.2.4.B required parking for a landscape contractor employees and commercial vehicles.

Axcobar Tree Experts CU202402 & F20230310
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2 per single-family 2 provided
detached house
17+10+2=29
Bicycle Parking Space Required 0 0
iii.  General Requirements
(1) Access

(2)

The proposed area of conditional use has frontage only on Zion Road. The
existing Parcel P925 will be utilized for the Conditional Use. The entrance onto
Parcel P980 with the residential structure will be utilized for the residential use.
The applicant has no need or plans to modify the entrance.

Parking, Queuing and Loading

The Applicant’s Landscape Plan must demonstrate how the proposed
development meets the requirements under Sections 6.2.9, 6.4.3 and 6.5.2 of the
Montgomery County Zoning Ordinance for parking lots, landscaping requirements
and screening. The following paragraphs discuss the applicability of these

sections.

Section 6.2.9.C. Parking Lot Requirements for 10 or More Spaces

There is one parking lot comprised of 27 parking spaces for employees’ personal
vehicles, work trucks, trailers and equipment. The Parking Facility Limit of
17,683 square feet as shown on the submitted Landscape Plan.

Axcobar Tree Experts CU202402 & F20230310 15
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Figure 6: Parking Area and Tree Canopy Coverage

1. Landscaped Area

a. Asurface parking lot must have landscaped islands that are a
minimum of 100 contiguous square feet each comprising a minimum
of 5 percent of the total area of the surface parking lot. Where
possible, any existing tree must be protected and incorporated into
the design of the parking lot.

b. A maximum of 20 parking spaces may be located between islands.

c. Alandscaped area may be used for a stormwater management ESD
facility.

The current Application shows two landscaped islands of
approximately 951 square feet (5.4%) located in the center of the
parking area. Based on the Applicant’s proposed Parking Facility Limit
of 17,683 square feet, this parking island meets the 5% requirement of
Section 6.2.9.C.1.

2. Tree Canopy
Each parking lot must maintain a minimum tree canopy of 25 percent
coverage at 20 years of growth, as defined by the Planning Board's Trees
Technical Manual, as amended.
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(3)

(4)

The current Application shows that the tree canopy coverage under
Section 6.2.9.C.2 (25%) are being met. The Applicant is proposing a
canopy coverage of 25.4% of the parking area.

3. Perimeter Planting
a. The perimeter planting area for a property that abuts an

Agricultural, Rural Residential, or Residential Detached zoned
property that is vacant or improved with an agricultural or
residential use must:

i Be a minimum of 10 feet wide;

ii. Contain a hedge, fence, or wall a minimum of 6
feet high;

iii. Have a canopy tree planted every 30 feet on
center; and

iv. Have a minimum of 2 understory trees planted
for every canopy tree.

Perimeter planting as shown on the landscaping plan meets the
requirements under Section 6.2.9.C.3 (Figure 6).

Parking will be provided on the properties in multiple exterior locations as
shown on the Site Plan drawing.

Screening

Section 6.5.2.B specifies, in the Agricultural, Rural Residential, and Residential
Detached zones, a conditional use in any building type, except a single-family
detached house, must provide screening under Section 6.5.3 if the subject lot
abuts property in an Agricultural, Rural Residential, or Residential Detached
zone that is vacant or improved with an agricultural or residential use. All
conditional uses must have screening that ensures compatibility with the
surrounding neighborhood.

Section 6.5.2.B does not apply to this application because the Applicant is using
an existing single-family detached house type.

Signage

The Property does not currently include any signage identifying the use. The
Applicant is not asking for any additional signage.
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¢) substantially conforms with the recommendations of the applicable master plan;

The Project is subject to the policies and recommendations contained in the 2005 Olney Master
Plan and the 1993 Functional Master Plan for the Patuxent River Watershed.

The Property lies within the area covered by the 2005 Olney Master Plan (“Master Plan”). Itis in
the “Northern Olney” plan neighborhood and within the Hawlings River watershed, itself a
subwatershed of the Patuxent River. Very broadly, the Master Plan supports agricultural
preservation, watershed protection, and maintaining rural character in Northern Olney.

While there are no site-specific recommendations for the Subject Property, the property is
within the rural community of Mt. Zion, which was established prior to the Civil War by free
African Americans and is discussed on page 19 of the Master Plan. The Master Plan describes
the rural communities as “an integral part of the rural heritage of Northern Olney. They are
older settlements with well-known place names, and the people who live there have historical
ties to the community.” The Master Plan describes the community as being “stable” and
mentions that Mt. Zion “now includes some vacant lots that can be redeveloped under current
zoning. ... The current zoning and land use policies in and around Mt. Zion are appropriate
and should be retained.”

To understand the zoning and land use policies that were in place at the time of the 2005
Master Plan, one must return to the 1980 Olney Master Plan (“1980 Plan”), which discusses Mt.
Zion on pages 72 through 76. The 1980 Plan described a need to retain some of the smaller
lots (such as those currently in the R-200 zone, including the Subject Property) “to allow for
natural expansion and to provide affordable building sites for residents” (p. 72). The 1980 Plan
recommends maintaining the existing scale of development, with “new development
consistent with the historical character and community lifestyle in rural settlements.” The
1980 Plan specifically recommends rehabilitation or replacement of dilapidated structures,
which the Applicant intends to do with the existing uninhabitable structure on the Property.
The 1980 Plan also recommends zoning strategies that would “facilitate the orderly expansion
of rural communities and to allow the mix of residential lot sizes and commercial uses that
characterize rural settlement.” (p. 74-75) A tree care company and rehabilitated house are
both consistent with the historical character and community lifestyle of Mt. Zion and are
within the zoning and land use policies that were in place at the time of the 2005 Olney Master
Plan.

The Master Plan discourages commercial uses outside the Town Center, but the proposed tree
service use is not the kind of commercial use that would be appropriate in the Town Center
and is arguably more appropriate in the more rural area surrounding the Subject Property.

The Master Plan recommends minimizing negative impacts of conditional uses, especially
with respect to nonresidential character, such as parking lot visibility; the size, height, and
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scale of buildings; and intrusive lighting. Excessive imperviousness levels are also
discouraged. The Application proposes a parking lot which takes up a considerable amount of
space on the Property and will be creating a large area of impervious surfaces. The Applicant
has proposed a few large trees between Zion Road and the parking lot, but more understory
plantings or other screening will be necessary to screen the lot from the road. A mixture of
species should be used to ensure screening in all seasons. The proposed afforestation should
help on the northern part of the parking lot, but more should be done on both sides of the
proposed entry drive and the southern part of the lot to ensure that the parking lot and
vehicles are minimally visible. The impervious surfaces should be minimized to the extent
possible and should remain within the established guidelines for the area, especially the part
of the property within the Patuxent Primary Management Area (PMA).

The Master Plan provides numerous recommendations aimed at protecting the regional
drinking water supply in the Triadelphia and Howard T. Duckett reservoirs, the latter of which
is downstream from the Hawlings River. The Master Plan recommends habitat protection,
forest protection, and wetland restoration and protection throughout the plan area and
particularly in the Hawlings and Patuxent River watersheds. However, there are no site-
specific environmental recommendations on the Subject Property. But general environmental
recommendations apply on the site, and in particular any requirements of the Patuxent PMA.
The Master Plan encourages new developments to use environmentally sensitive
development techniques to minimize impervious surfaces and control run-off. The
environmental planner will address the environmental review of the site. The environmental
planner will review the requirements and recommendations of the 1993 Functional Master
Plan for the Patuxent River Watershed.

Part of the property will be retained for its former use as a residential property with a single-
family detached house and should not detract from the rural character of the area. The
proposed forest retention and planting and the suggested additional screening should help
protect the character of the existing community. As long as impervious surfaces are minimized
and screening is adequate, the Application substantially conforms with the recommendations
of the Master Plan.

d) is harmonious with and will not alter the character of the surrounding neighborhood in
a manner inconsistent with the plan; The proposal is harmonious with, and will not
alter the character of, the surrounding neighborhood.

This finding is satisfied. The character of the surrounding area is predominantly rural

residential and agricultural uses. The Project will not alter the character of the
surrounding neighborhood in a manner inconsistent with the master plan because the use
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f)

is sufficiently located away from any sensitive land uses or dwelling units.

will not, when evaluated in conjunction with existing and approved conditional uses in
any neighboring Residential Detached zone, increase the number, intensity or scope of
conditional uses sufficiently to affect the area adversely or alter the predominantly
residential nature of the area; a conditional use application that substantially conforms
with the recommendations of a master plan does not alter the nature of an area;

This finding is satisfied. As discussed in Section IlI of this report, the Project substantially
conforms to the polices and recommendations contained in the Master Plan. There are no
residential areas that would be adversely affected or altered by the Project because the
Project is sufficiently buffered (Afforestation and landscaping) and located away (~200 ft)
from existing residential uses to the north and south. Furthermore, as discussed above in
Section Il, three active conditional use/special exceptions currently exist in the vicinity,
two of which are public uses Pepco and Mt. Zion Local Park. The third use is for a group
vocational home and is not commercial in nature. As such, there would not be an
overconcentration of conditional uses in the area.

will be served by adequate public services and facilities including schools, police and
fire protection, water, sanitary sewer, public roads, storm drainage, and other public
facilities. If an approved adequate public facilities test is currently valid and the impact
of the conditional use is equal to or less than what was approved, a new adequate
public facilities test is not required. If an adequate public facilities test is required and:
i.  ifapreliminary subdivision plan is not filed concurrently or required
subsequently, the Hearing Examiner must find that the proposed development
will be served by adequate public services and facilities, including schools, police
and fire protection, water, sanitary sewer, public roads, and storm drainage, or

ii.  ifapreliminary subdivision plan is filed concurrently or required subsequently,
the Planning Board must find that the proposed development will be served by
adequate public services and facilities including schools, police and fire
protection, water, sanitary sewer, public roads, and storm drainage, and

A Preliminary Plan of Subdivision is not required, and Staff has determined that

there are adequate public services and facilities to serve the proposed use as
described below.
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(1) Transportation

Adequate Public Facilities Review (APF) and Local Area Transportation Review
(LATR)

The Subject Property is located on Zion Road, 500 feet north of Brookeville Road.
Zion Road is classified as a Country Road on the portion of which the Subject
Property is located. In the 2023 Rustic Roads Functional Master Plan, Zion Road is
designated as a Rustic Road starting at Riggs Road, 1.2 miles north of the Subject
Property.

Consistent with the 2021 Complete Streets Design Guide and 2018 Bicycle Master
Plan recommendations for bicycle and pedestrian facilities, bikeable shoulders are
suggested for Zion Road between Brookeville Road (south) and Riggs Road (north).
However, the Subject Property is exempt from providing pedestrian and bicycle
improvements based on Section 49-33(d)(A) of the County Code. According to the
Code, residential properties in Road Code Areas identified as RURAL and totaling
more than 25,000 square feet are exempted from constructing sidewalks or any
master-planned facilities.

The Subject Property is located in a Rural Road Code Area, is approximately 2.01
acres (~87,000 square feet) and is zoned R-200. The Subject Property is exempted
from constructing any bicycle or pedestrian frontage improvements or
infrastructure based on the latter. No additional right-of-way dedication is required
as the full right-of-way has been achieved.

Local Area Transportation Review

Currently, the Subject Property is staffed by a maximum of 16 employees at any one
time. The Applicant anticipates an additional three staff members in the future for a
total of 19 employees. The Subject Property contains no retail sales operations,
negating the need for customers to visit the Site. Additionally, all operations occur
at offsite locations during the hours mentioned above. Given the negligible
weekday and partial weekend activities expected to happen, the Applicant has
provided a Transportation Exemption Statement (“TES”).

Based on the trip generation table provided below, the Application generates fewer
than 50 new person trips in the morning and evening peak hours. As a result, the
Application is not subject to completing a Transportation Impact Study (“TIS”).
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Trip Generation

AM Peak Hour PM Peak Hour

In Out Total In Out Total
Staff 19 19 38 19 19 38
Total Trips 76

*Based on the current number of employees operating from the Site

Table 2: Trip Generation for the Proposed Conditional Use

(2) Other Public Facilities

g) will not cause undue harm to the neighborhood as a result of a non-inherent adverse

The Property is located within water and sewer categories W-6 and S-6 and is

serviced by private well and septic.

The existing residential structure has an associated well and septic field and the

facilities will be used as needed by employees. If the residential structure is

leased for any reason a use agreement will need to be recorded.

Other utilities, public facilities and services, such as electric,
telecommunications, police stations, firehouses and health services are

currently operating within the standards set by the Growth and Infrastructure

Policy in effect at the time that the Application was submitted.

effect alone or the combination of an inherent and a non-inherent adverse effect in any
of the following categories:
i.  the use, peaceful enjoyment, economic value or development potential of
abutting and confronting properties or the general neighborhood;
ii. trdffic, noise, odors, dust, illumination, or a lack of parking; or
iii.  the health, safety, or welfare of neighboring residents, residents, visitors, or

employees.

This finding is satisfied.

The inherent characteristics include:

1

Vehicle and pedestrian trips to and from the Property;
Parking for employees;

Varied hours of operation;

Noise or odors associated with vehicles;

Noise or odors associated with trucks and equipment;

Axcobar Tree Experts CU202402 & F20230310
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1 Workyard area; and
1 Lighting.

These characteristics are inherent and typically associated with similar uses and do not
exceed what is normally expected. Surrounding residential uses are well-buffered from the
area intended for the Conditional Use in distance, by existing and proposed landscape, and by
forest conservation.

There are no non-inherent characteristics unique to the physical location, operation, or size of
a proposed use.

Any structure to be constructed, reconstructed, or altered under a conditional use in a
Residential Detached zone must be compatible with the character of the residential
neighborhood.

This finding is satisfied, it is located in the R-200 zone however no new buildings are to be
constructed. Ifthe existing structure is renovated/rebuilt it will remain residential in character.

The fact that a proposed use satisfies all specific requirements to approve a conditional use
does not create a presumption that the use is compatible with nearby properties and is not
sufficient to require conditional use approval.

Acknowledged by the Applicant

In evaluating the compatibility of an agricultural conditional use with surrounding
Agricultural or Rural Residential zoned land, the Hearing Examiner must consider that the
impact does not necessarily need to be controlled as stringently as if it were abutting a
Residential zone.

This finding is not applicable. The Applicant does not propose an agricultural conditional use.
The Project is a conditional use application for a landscape contractor.

The following conditional uses may only be approved when the Hearing Examiner finds
from a preponderance of the evidence of record that a need exists for the proposed use to
serve the population in the general neighborhood, considering the present availability of
identical or similar uses to that neighborhood:

a) Filling Station;

b) Light Vehicle Sales and Rental (Outdoor);

¢) Swimming Pool (Community); and

d) the following Recreation and Entertainment Facility use: swimming pool, commercial.

The finding is not applicable. The Projectis a not a filling station, light vehicle sales and
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rental (outdoor), swimming pool (community); or a swimming pool, commercial. The use
is for a landscape contractor.

6. The following conditional uses may only be approved when the Hearing Examiner finds
from a preponderance of the evidence of record that a need exists for the proposed use due
to an insufficient number of similar uses presently serving existing population
concentrations in the County, and the uses at the location proposed will not result in a
multiplicity or saturation of similar uses in the same general neighborhood:

a) Funeral Home; Undertaker;

b) Hotel, Motel;

¢) Shooting Range (Outdoor);

d) Drive-Thru

e) Landfill, Incinerator, or Transfer Station; and

f) aPublic Use Helipad, Heliport or a Public Use Helistop.

This finding is not applicable. The Application is not for a funeral home, undertaker, hotel,
motel, shooting range (outdoor), drive-thru, landfill, incinerator, transfer station, public
use helipad, heliport or a public use helistop. The use is for a landscape contractor.

FOREST CONSERVATION PLAN NO. F20230310

All Forest Conservation Law, Chapter 22A requirements are satisfied.

The Property is subject to the Montgomery County Forest Conservation Law, Chapter 22A of the
County Code, and requires a Forest Conservation Plan. Included with the Forest Conservation Planis a
request for a tree variance for impacts and removal of variance trees. The Forest Conservation Plan
complies with the Montgomery County Environmental Guidelines and the Forest Conservation Law, as
conditioned in the Staff Report and described below.

Natural Resource Inventory/Forest Stand Delineation Plan

The Natural Resource Inventory/Forest Stand Delineation (“NRI/FSD”) 420230060 for this Property was
approved on October 24, 2022. The NRI/FSD identifies the environmental features and forest
resources on the Subject Property. The Subject Property is comprised of two properties, Parcel 104
and Parcel 617, totaling 37.61 acres. The Subject Property is located within the Hawlings River
watershed, classified as a Use Class IV-P by the State of Maryland. The Subject Property contains 0.81
acres of forest. In addition, there are numerous specimen trees both on-site and adjacent to the
Subject property that have a diameter breast height (“DHB”) of 30 inches or more. The Subject
Property does not contain any streams, wetlands, floodplain, or stream valley buffer.
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Forest Conservation Plan

The Applicant has submitted a Preliminary/Final Forest Conservation Plan No. F20230310 (“FFCP”)
(Attachment A) for concurrent review with the development plan application for Conditional Use Plan
No. CU202402. The Application satisfies the applicable requirements of the Forest Conservation Law,
Montgomery County Code, Chapter 22A and is in compliance with the Montgomery County Planning
Department’s approved Environmental Guidelines.

The Subject Property is zoned R-200 and is assigned a Land Use Category of High Density Residential
(“HDR”) as defined in Section 22A-3 of the Montgomery County Forest Conservation Law (“FCL”) and
in the Land Use Table of the Trees Technical Manual. This results in an afforestation threshold of 15%
and a conservation threshold of 20% of the Net Tract Area.

The Net Tract Area for forest conservation purposes includes the 2.12 acre. There is a total of 0.81
acres of existing forest on the Subject Property with the Applicant proposing to remove 0.53 acres of
forest. This results in a total afforestation/reforestation requirement of 0.48 acres within the same
watershed/Priority Area or 0.75 acres outside of the same watershed/Priority Area. The Applicant
proposes to meet the planting requirement onsite.

RTTTEES e, o T —

Figure 7: Forest Conservation
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Forest Conservation Variance

Section 22A-12(b)(3) of Montgomery County Forest Conservation Law provides criteria that identify
certain individual trees as high priority for retention and protection (“Protected Trees”). Any impact to
these trees, including removal of the subject tree or disturbance within the tree’s critical root zone
(“CRZ”) requires a variance under Section 22A-12(b)(3) (“Variance”). Otherwise, such resources must
be left in an undisturbed condition. An applicant for a variance must provide certain written
information in support of the required findings in accordance with Section 22A-21 of the County
Forest Conservation Law. The law requires no impact to trees that: measure 30 inches or greater DBH;
are part of an historic site or designated with an historic structure; are designated as a national, State,
or County champion trees; are at least 75 percent of the diameter of the current State champion tree
of that species; or trees, shrubs, or plants that are designated as Federal or State rare, threatened, or
endangered species.

Variance Request

The Applicant submitted a variance request in a letter dated April 13, 2023 (Attachment B). The
Applicant proposes to remove two (2) and impact four (4) trees that are 30 inches or greater DBH, that
are considered high priority for retention under Section 22A-12(b)(3) of the County Forest
Conservation Law (Table 1).

In accordance with Section 22A-21(a), the Applicant requested a Variance, and the Staff agrees that
the Applicant would suffer unwarranted hardship by being denied reasonable and significant use of
the Subject Property without the Variance. The Applicant has demonstrated that the denial of the
Variance request would cause an unwarranted hardship because each of the existing variance trees
lies within or very near existing infrastructure to be removed, grading due to topographic conditions,
or proposed utilities. Staff has reviewed this Application and based on the existing conditions on the
Subject Property and has determined that there is an unwarranted hardship.

Variance Findings

The following determinations are based on the required findings for granting of the requested
variance:

1. Will not confer on the applicant a special privilege that would be denied to other applicants.

Granting the Variance to remove Trees 3 & 4 and impact Trees 1, 8,9 and 14 will not confer a
special privilege on the Applicant as the impacts are due to necessary development requirements
of the site. These impacts cannot be avoided. Therefore, the granting of this Variance is not a
special privilege that would be denied to other applicants.
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2. Is not based on conditions or circumstances which are the result of the actions by the applicant.

The requested Variance is not based on conditions or circumstances which are the result of
actions by the Applicant. The requested Variance is based on existing site conditions and the
requirements to meet development standards.

3. Isnotbased on a condition relating to land or building use, either permitted or non-conforming,
on a neighboring property.
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