
MONTGOMERY COUNTY PLANNING BOARD 
THE M'.ARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

MCPB No. 19-038 
Preliminary Plan No. 120190090 
850 Sligo Avenue 
Date of Hearing: March 28, 2019 

MAY 15 2019 

RESOLUTION 

WHEREAS, under Montgomery County Code Chapter 50, the Montgomery 
County Planning Board is authorized to review preliminary plan applications; and 

WHEREAS, on November 8, 2018, Moonlight, Inc. ("Applicant") filed an 
application for approval of a preliminary plan of subdivision of property that would 
create 1 lot on approximately 19,401 square feet or 0.45 acres on a tract measuring 0.63 
acres of CR 3.0 C 2.0 R 2.75 H 60T zoned-land, located on southeast quadrant of the 
intersection of Fenton Street and Sligo Avenue ("Subject Property"), in the Silver 
Spring CBD Policy Area and 2000 Silver Spring Central Business District Sector Plan 
("Sector Plan") area; and 

WHEREAS, Applicant's preliminary plan application was designated 
Preliminary Plan No. 120190090, 850 Sligo Avenue ("Preliminary Plan" or 
"Application"); and 

WHEREAS, following review and analysis of the Application by Planning Board 
staff ("Staff') and other governmental agencies, Staff issued a memorandum to the 
Planning Board, dated March 15, 2019, setting forth its analysis and recommendation 
for approval of the Application, subject to certain conditions ("Staff Report"); and 

WHEREAS, on March 28, 2019, the Planning Board held a public hearing on the 
Application at which it heard testimony and received evidence submitted for the record 
on the Application; and 

WHEREAS, on March 28, 2019, the Planning Board voted to approve the 
Application subject to certain conditions, on motion of Commissioner Cichy, seconded 
by commissioner Patterson, with a vote of 4-0; Commissioners Anderson, Cichy, 
Dreyfuss, and Patterson voting in favor, and Commissioner Fani-Gonzalez absent. 

NOW, THEREFORE, BE IT RESOLVED that the Planning Board APPROVES 
Preliminary Plan No. 120190090 to create 1 lot on the Subject Property, subject to the 

Approved as to � 
Legal Suffiffilf�c�m 

Maeyle.ad 30910 P�one: 301.49
_
5.4605 Fax: 301.495.1320

• . �i��w.�!\tt.org E-Mail: mcp-chatr@mncppc-mc.org 
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Stacy P. Silber 
Attorney 
301-841-3833 
spsilber@lerchearly.com 
 

 
 
April 23, 2024 
  
Chairman Artie Harris 
Montgomery County Planning Board 
2425 Reedie Drive  
14th Floor  
Wheaton, MD 20902  
 
Re:  850 Sligo Avenue – Preliminary Plan No. 12019009A  
 Statement of Justification for Preliminary Plan Validity Extension Request  
 
Dear Chair Harris:  
 
On behalf of the Applicant Moonlight Inc., we hereby submit this request for an extension of the 
validity period of Preliminary Plan No. 12019009A (the “Application”) pursuant to Section 50-
4.2H of the Montgomery County Subdivision Ordinance (the “Subdivision Ordinance”).  This 
Application pertains to 850 Sligo Avenue, a mixed use multi-family residential development 
approved on property located at 850 Sligo Avenue in Silver Spring, Maryland (the “Property”).  
We are pleased to share that a national, affordable housing developer currently has the Property 
under contract, and they need additional time to complete their due diligence and potentially 
implement the underlying approvals on the Property, including recordation of the subject Plat.  
 
On October 16, 2019, the Montgomery County Planning Board issued a Resolution approving 
Preliminary Plan No. 12019009A allowing development of up to 85 multifamily residential units 
and up to 6,912 square feet of commercial development.  As part of the approval, the Board 
approved one lot on 0.63 acres of land.  (the “Project”).  At the time of the approval, the Property 
was zoned CR 3.0 C 2.0 R 2.75 H 60T. 
 
The subject Preliminary Plan is valid for 36 months from the initiation date of June 14, 
2019.  The original Preliminary Plan validity date would have expired on June 15, 2022, but the 
Montgomery County Council granted a two-year automatic extension to preliminary plan 
validity periods for all preliminary plans that were valid on July 28, 2020.   This extends the 
subject Preliminary Plan validity period until June 15, 2024.    We ask that this period be 
extended by 24 months, or to June 15, 2026.  This matches the Adequate Public Facility (“APF”) 
expiration date, which is also June 15, 2026.  As mentioned, a national, affordable housing 
developer currently has a contract on the Property and they are in due diligence.  The proposed 
extension is needed to provide the Applicant and/or its contract purchaser additional time to 
record a final plat for the Property.   
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In accordance with Section 50-4.2.H.3.a.ii of the Subdivision Ordinance, the Board may grant a 
request to extend the validity period of a preliminary plan if the Board finds “. . . the occurrence 
of significant, unusual and unanticipated events, beyond the applicant’s control and not caused 
by the applicant, have substantially impaired the applicant’s ability to validate the plan, and 
exceptional or undue hardship (as evidenced, in part, by the efforts undertaken by the applicant 
to implement the terms and conditions of the plan approval in order to validate the plan) would 
result to the applicant if the plan were not extended.” 
 
In this instance, an extension is necessitated based on unforeseen and significant events and 
circumstances beyond the Applicant’s control.  These circumstances are severely hampering the 
Applicant’s ability to validate the Plan by the originally approved expiration date.  The extension 
is crucial to prevent undue hardship, considering the substantial efforts undertaken by the 
Applicant to facilitate implementation of the terms and conditions of the Plan approval thus far.  
Specifically, an extension is critical for the following reasons:  
 

1. COVID-19 Pandemic and Market Conditions 

The approval process for the property overlapped with the COVID-19 pandemic.  In 
addition, the last couple of years have seen significant market volatility, including 
increased construction costs, and inflation and rising interest rates.  These events are 
beyond the control of the Applicant and have resulted in the construction of the 
Project to be significantly more expensive than expected.   

 
2. Failed Contracts with Several Interested Parties.  

In response to the many market challenges, Moonlight has actively sought potential 
purchasers of the Property to implement the Board’s approvals.  Since Planning 
Board approval of the Preliminary Plan, Moonlight had entered into Letters of Intent 
with several potential purchasers.  All backed out of their respective agreements 
citing numerous reasons including market conditions and insurmountable costs,   
 
As noted, a nationally known affordable housing developer has a signed a contract 
on the Property, and is currently engaged in due diligence.   The preliminary plan 
validity period extension is needed to allow sufficient time for this potential 
purchaser to evaluate the site and continue with implementation, including 
recordation of the plat.  
 

3. Steps Taken to Finalize and Record the Plat.  

The Applicant has spent considerable time and resources preparing the subject Plat 
to incorporate the requisite Preliminary Plan requirements.  The only outstanding 
item for completion is a requirement to pay a fee and bond for public right-of-way 
improvements along Sligo Avenue, Fenton Street and Gist Avenue.  MCDPS 
requires payment of such fee/bonds as a pre-requisite to their approval of the record 
plat.  Given the project has been on hold for the reasons discuss herein, the 
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Applicant has not yet paid these fees or posted a bond.  Once the fee is paid and 
bond posted, we anticipate that the Plat will be ready for final submittal and 
approval.  
 

4. Council rezoned Property as part of the Silver Spring Downtown and Adjacent 
Communities Plan.  

In May of 2022, the County Council adopted the Silver Spring Downtown and 
Adjacent Communities Plan. The Council eventually rezoned the Property to CR-3, 
C-3.0, R-3.0, H-70.  Due to market conditions, and potential opportunities presented 
by the new Master Plan, the process caused potential contract purchasers to want to 
wait to see the results of the Council’s decision before moving forward.  Intervening 
market conditions, resulted in potential purchasers backing out of contracts.  
Currently, a national affordable housing developer has the Property under contract.  
They are evaluating the new zoning and possible opportunities and need additional 
time to complete their due diligence.  The proposed preliminary plan extension is 
needed as they continue with their evaluation of the Property and the underlying 
entitlements.   
 

5. The 24 month extension Aligns the Preliminary Plan Validity Period with the 
Project’s Adequate Public Facilities (“APF”) Validity Period.  

The Project’s APF Validity Period expires on June 15, 2026.  The proposed 
preliminary plan extension to June 15, 2026 aligns with this APF expiration.  With 
this validity period extension, both the Record Plat must be recorded and the 
building permit will need to be issued by June 15, 2026.  

 
For the reasons discussed herein, Moonlight respectfully requests an extension of the validity 
period for Preliminary Plan 12019009A.  Moonlight has invested substantial funds, time, and 
resources in obtaining entitlement approvals. Moonlight has diligently worked towards 
implementing the entitlements, and given market challenges has sought potential contract 
purchasers to buy the Property and redevelop the site.  However, given these challenging market 
conditions, the Covid 19 pandemic and the intervening Silver Spring Master Plan process, the 
Applicant has not been able to validate the Preliminary Plan during the current preliminary plan 
validity period.  In this instance, failure to extend the validity period would render these efforts 
futile and negate the progress made thus far.  In addition, it could inadvertently thwart the current 
national affordable housing contract purchaser’s ability to potentially implement the Board’s 
current Preliminary Plan and other Project development approvals.  
 
The Applicant submits this request in writing prior to when the established validity period 
expires on June 15, 2024, as required by Section 50-4.2.H.1.b of the Subdivision Ordinance.  
Furthermore, per Section 50-4.2.H.1.c, the Applicant certifies that the requested extension is the 
minimum additional time required to finish processing the record plat for the Project. 
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Thank you for your consideration of the Applicant’s Preliminary Plan Extension Request.  
 
Sincerely,  
 

 
 
Stacy Silber 
 
 
cc: Elza Hisel-McCoy 
 Stephanie Dickel 



 

Ordinance No.:  19-12 

Subdivision Regulation Amendment No.:  20-01 

Concerning: [[Rules of Interpretation – 

Computing Time Periods]] 
 Adequate Public 

Facilities/Preliminary Subdivision 

Plans -Validity Periods 

Draft No. & Date:  7 - 7/27/2020 

Introduced:  June 23, 2020 

Public Hearing:  July 28, 2020 

Adopted:  July 28, 2020 

Effective:  July 28, 2020 

 

COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND 

SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION OF 

THE MARYLAND-WASHINGTON REGIONAL DISTRICT WITHIN 

MONTGOMERY COUNTY, MARYLAND 

 

 

Lead Sponsor:  Councilmember Riemer 

Co-Sponsors:  Councilmembers Friedson, Navarro, and Hucker 

______________________________________________________________________________ 

 

AN AMENDMENT to: 

- Extend the validity period or deadlines of approved subdivisions that are 

unexpired at a certain date. 

 

By amending 

Montgomery County Code 

Chapter 50.  “Subdivision of Land”  

[[Division 50.2. “Interpretation and Defined Terms”]] 

[[Section 2.1.  “Rules of Interpretation”]] 

Division 50.3.  “General Requirements” 

Division 50.4.  “Preliminary Plan” 

 

Boldface Heading or defined term. 
Underlining Added to existing law by introduced Subdivision Regulation 

Amendment. 
[Single boldface brackets] Deleted from existing law by introduced Subdivision 

Regulation Amendment. 
Double underlining Added to the Subdivision Regulation Amendment by 

amendment. 
[[Double boldface brackets]] Deleted from existing law or the Subdivision Regulation 

Amendment by amendment. 
*     *     * Existing law unaffected by Subdivision Regulation Amendment. 
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OPINION 

 

Subdivision Regulation Amendment (SRA) No. 20-01, Rules of Interpretation – Computing Time 

Periods, Lead Sponsor Councilmember Riemer and Co-Sponsors Councilmembers Friedson, 

Navarro, and Hucker, was introduced on June 23, 2020.   

 

SRA 20-01 would extend the duration of all deadlines and validity periods established for 

previously-approved, unexpired subdivisions by 2 years.  The additional time runs from the period 

“applicable to the approval.”  The period or date applicable to the approved application would 

include any extensions granted by the Planning Board.  The extensions apply to unexpired 

approved applications.  Unexpired applications include those applications for which the applicant 

has made a request for an extension to the Planning Board in a timely manner.   

 

In its report to the Council, the Montgomery County Planning Board recommended that the SRA 

be approved with an amendment to retain the core idea but to leave the current code sections 

concerning interpretation and defined terms unchanged and to amend uncodified sections of 

Subdivision Regulations to accomplish the sponsors’ objective.   

 

The Council’s public hearing was on July 28, 2020.  There was no opposition to ZTA 20-01 other 

than the Planning Board’s alternative text.  

 

The District Council reviewed Subdivision Regulation Amendment No. 20-01 at a worksession 

held immediately after the public hearing on July 28, 2020.  The Council agreed to approve 

SRA 20-01 with the Planning Board’s proposed amendments, with editorial corrections.  Section 3 

of the SRA is to be part of the uncodified text of Section 50.3.  Section 4 of the SRA is to be part 

of the uncodified text of Section 50.4.  Uncodified text is not underlined. 

 

For these reasons, and because to approve this amendment will assist in the coordinated, 

comprehensive, adjusted and systematic development of the Maryland-Washington Regional 

District located in Montgomery County, Subdivision Regulation Amendment No. 20-01 will be 

approved as amended. 

 

ORDINANCE 

 

The County Council for Montgomery County, Maryland, sitting as the District Council for 

that portion of the Maryland-Washington Regional District in Montgomery County, Maryland, 

approves the following Ordinance:
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Sec. 1. Chapter 50 is amended as follows: 1 

*     *     * 2 

Division 50.2. INTERPRETATION AND DEFINED TERMS 3 

Section 2.1. Rules of Interpretation 4 

The following rules of interpretation apply to this Chapter.  5 

A. How to Compute Periods Measured in Months. If a period of time is measured 6 

in months, the period begins and ends on the same day of a month; however, 7 

if there are not enough days in the final month for this to be possible, the 8 

period ends on the final day of the final month. 9 

B. How to Compute Periods Measured in Days. If this Chapter [[establishes a 10 

validity period or]] requires or allows a person to perform an act within a 11 

specific time period measured in days, the person must compute the deadline 12 

in the following manner: 13 

1. If the period follows an event, count the day after the event as the first 14 

day of the period. 15 

2. Count the remaining number of calendar days in the period; however, 16 

if the period is 7 days or fewer, omit Saturdays, Sundays, and legal 17 

holidays. 18 

3. Do not count the last day if it is a Saturday, Sunday, legal holiday, or 19 

if the office where the person must file a document or perform an act 20 

is not open during the regular hours of that office on that day. 21 

[[4. For unexpired applications approved before {effective date}, the 22 

validity period or the time period is 2 years after the period applicable 23 

to the approval.]]   24 

C. Requirements to Act by a Specific Date. 25 

1. If the law requires or allows a person to perform an act by a specific 26 

date, but the specific date is a Saturday, Sunday, or legal holiday, the 27 
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person may perform the act on the next day that is not a Saturday, 28 

Sunday, or legal holiday. 29 

2. Any action required to be taken within a specific time period is 30 

measured from the date of a final agency action, or, if a party seeks 31 

judicial review of the agency action, from the date the court makes a 32 

final decision. 33 

[[3. For unexpired applications approved before {effective date}, the 34 

specific date is 2 years after the date applicable to the approval.]] 35 

*     *     * 36 

Sec. 2. Repeal of prior uncodified provisions. 37 

The uncodified provisions of Ordinance Numbers 16-35, 17-04, 17-31 and 18-04 38 

which appear in Sections 50.3 and 50.4 are repealed. 39 

Sec. 3. Automatic Extensions. 40 

(a) Notwithstanding any provision of portions of Section 4.3.J to the contrary, 41 

the validity period of any determination of adequate public facilities that was 42 

valid on March 31, 2009, or for which a timely application for an extension 43 

of the validity period was pending on March 31, 2009 is automatically 44 

extended for 8 years after the date when the validity period would otherwise 45 

have expired.  This 8-year extension includes any extension granted 46 

automatically by any previous subdivision amendment and must be treated 47 

for all purposes as part of the validity period that was extended. 48 

(b) Notwithstanding any provision of portions of Section 4.3.J to the contrary, 49 

the validity period of any determination of adequate public facilities that was 50 

valid on March 31, 2011, or for which a timely application for an extension 51 

of the validity period was pending on March 31, 2011, is automatically 52 

extended for 6 years after the date when the validity period would otherwise 53 

have expired.  This 6-year extension includes any extension granted 54 
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automatically by any previous subdivision amendment and must be treated 55 

for all purposes as part of the validity period that was extended. 56 

(c) Notwithstanding any provision of portions of Section 4.3.J to the contrary, 57 

the validity period of any determination of adequate public facilities that was 58 

valid on March 31, 2013, or for which a timely application for an extension 59 

of the validity period was pending on March 31, 2013, is automatically 60 

extended for 4 years after the date when the validity period would otherwise 61 

have expired.  This 4-year extension includes any extension granted 62 

automatically by any previous subdivision amendment and must be treated 63 

for all purposes as part of the validity period that was extended. 64 

(d) Notwithstanding any provision of portions of Section 4.3.J to the contrary, 65 

the validity period of any determination of adequate public facilities that was 66 

valid on March 31, 2015 or for which a timely application for an extension 67 

of the validity period was pending on March 31, 2015, is automatically 68 

extended for 2 years after the date when the validity period would otherwise 69 

have expired.  This 2-year extension must be treated for all purposes as part 70 

of the validity period that was extended. 71 

(e) Notwithstanding any provision of portions of Section 4.3.J to the contrary, 72 

the validity period of any determination of adequate public facilities that was 73 

valid on July 28, 2020, or for which a timely application for an extension of 74 

the validity period was pending on July 28, 2020, is automatically extended 75 

for 2 years after the date when the validity period would otherwise have 76 

expired.  This 2-year extension includes any extension granted automatically 77 
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by any previous subdivision amendment and must be treated for all purposes 78 

as part of the validity period that was extended. 79 

*     *     *  80 

Sec. 4. Automatic Extensions.  81 

(a) Notwithstanding any provision of Section 4.2.G to the contrary, the validity 82 

period of any preliminary subdivision plan that was valid on March 31, 83 

2009, or for which a timely application for an extension of the validity 84 

period was pending on March 31, 2009, including any separate phase of a 85 

multi-phase plan, is automatically extended for 8 years after the date when 86 

the validity period would otherwise have expired.  This 8-year extension 87 

includes any extension granted automatically by any previous subdivision 88 

amendment and must be treated for all purposes as part of the validity period 89 

that was extended. 90 

(b) Notwithstanding any provision of Section 4.2.G to the contrary, the validity 91 

period of any preliminary subdivision plan that was valid on March 31, 92 

2011, or for which a timely application for an extension of the validity 93 

period was pending on March 31, 2011, including any separate phase of a 94 

multi-phase plan, is automatically extended for 6 years after the date when 95 

the validity period would otherwise have expired.  This 6-year extension 96 

includes any extension granted automatically by any previous subdivision 97 

amendment and must be treated for all purposes as part of the validity period 98 

that was extended. 99 

(c) Notwithstanding any provision of Section 4.2.G to the contrary, the validity 100 

period of any preliminary subdivision plan that was valid on March 31, 101 

2013, or for which a timely application for an extension of the validity 102 

period was pending on March 31, 2013, including any separate phase of a 103 

multi-phase plan, is automatically extended for 4 years after the date when 104 



 Ordinance No.:  19-12 

7 

the validity period would otherwise have expired.  This 4-year extension 105 

includes any extension granted automatically by any previous subdivision 106 

amendment and must be treated for all purposes as part of the validity period 107 

that was extended. 108 

(d) Notwithstanding any provision of Section 4.2.G to the contrary, the validity 109 

period of any preliminary subdivision plan that was valid on March 31, 110 

2015, or for which a timely application for an extension of the validity 111 

period was pending on March 31, 2015, including any separate phase of a 112 

multi-phase plan, is automatically extended for 2 years after the date when 113 

the validity period would otherwise have expired.  This 2-year extension 114 

must be treated for all purposes as part of the validity period that was 115 

extended. 116 

(e) Notwithstanding any provision of Section 4.2.G to the contrary, the validity 117 

period of any preliminary subdivision plan that was valid on July 28, 2020, 118 

or for which a timely application for an extension of the validity period was 119 

pending on July 28, 2020, including any separate phase of a multi-phase 120 

plan, is automatically extended for 2 years after the date when the validity 121 

period would otherwise have expired.  This 2-year extension must be treated 122 

for all purposes as part of the validity period that was extended. 123 

Sec. 5. Effective Date.  This amendment takes effect when it becomes law.  124 

 125 
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Approved: 126 

127 

128 

Marc Elrich, County Executive Date 129 

130 

This is a correct copy of Council action. 131 

132 

Selena Mendy Singleton, Esq. Date 

Clerk of the Council 

8/7/2020

           8/9/2020
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